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PRACTICE  REPORTS. 


SUPREME  COURT. 
GEORGE  A.  CALHOUN  agt.  MYLO  LEE. 

A  sheriff  cannot  be  allowed  an  additional  compensation  for  executing  an  attach- 
ment over  and  above  his  prescribed  fees,  unless  he  is  put  to  trouble  or  incurs 
expenses  in  taking  possession  of  or  in  preserving  the  property  attached. 

Where  a  sheriff  attaches  the  interest  of  a  defendant  in  a  mining  company,  and  tho 
parties  thereupon  compromise  the  claim  for  a  specified  sum,  the  sheriff  is  enti- 
tled to  the  fees  prescribed  by  the  Revised  Statutes  for  his  services,  as  follows  • 
Fifty  cents  for  the  service  of  the  attachment ;  nineteen  cents  for  a  copy  of  the 
attachment,  and  twelve  and  a  half  cents  for  returning  it.  He  is  not  entitled  to 
poundage,  because  he  has  not  attached  any  property  he  could  sell  by  virtue  of 
the  attachment. 

Before  Justice  BALCOM  at  chambers,  Binghamton,  March 
29,  1865. 

APPLICATION  for  the  adjustment  of  the  fees  and  compen- 
sation of  the  sheriff  of  the  county  of  New  York,  for  serving 
an  attachment  issued  by  Justice  BALCOM. 

CHARLES  S.  HALL,  for  plaintiff, 

cited  and  commented  on  the  following  authorities  :  Code, 
§  243  ;  Hoge  agt.  Page,  11  How.  Pr.  Rep.  207  ;  Trenor  agt. 
Fachin,  20  Id.  405  ;  Jilburtis  agt.  Dudley,  21  Id.  456. 

O.  W.  CHAPMAN,  for  sheriff, 

cited  Mayhew  agt.  Duncan,  31  Barbour,  87  ;  also  different 
sections  of  the  Code  and  Revised  Statutes,  and  manuscript 
opinions. 

VOL.  XXIX.  1 
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Calhoun  agt.  Lee.— 


BALCOM,  J.  It  appears  that  the  attachment  issued  by 
me  in  this  cause  to  the  sheriff  of  the  county  of  New  York, 
was  served  by  attaching  the  defendant's  interest  as  a  stock- 
holder in  the  Btack  Hawk  Gold  Mining  Company  of  the 
city  of  New  York.  I  issued  another  attachment  (in  the 
cause  to  the  sheriff  of  Broome  county,  and  that  sheriff 
attached  property  that  belonged  to  the  defendant,  or  that 
the  plaintiff  alleged  belonged  to  him.  The  entire  demand 
of  the  plaintiff  was  $3,434.94,  but  after  the  above  men- 
tioned attachments  were  served,  the  plaintiff  compromised 
his  demand  against  the  defendant  for  $2,683.81. 

The  sheriff  of  New  York  county  now  claims  that  he 
should  be  allowed  a  compensation  as  fees  or  poundage,  or 
otherwise,  for  serving  the  attachment  issued  to  him,  amount- 
ing to  the  sum  of  $48.22,  and  I  am  asked  to  adjust  the 
same.  He  is  entitled  to  the  following  fees  for  serving  the 
attachment,  viz. :  Fifty  cents  for  the  service  (2  R.  S.  646, 
§  38  ;  Code,  §  243) ;  for  a  copy  of  the  attachment  nineteen 
cents,  and  for  returning  the  attachment  twelve  and  a  half 
cents  (see  same  authorities).  His  compensation  or  fees  are 
prescribed  by  the  Revised  Statutes  (see  Code,  §  243).  If 
he  had  taken  possession  of  any  property  by  virtue  of  the 
attachment,  he  would  be  entitled  to  such  additional  com- 
pensation over  and  above  his  prescribed  fees,  for  his  trouble 
and  expenses,  as  I  should  certify  to  be  reasonable  (2  R.  S. 
646,  §  38).  But  he  did  not  take  possession  of  or  preserve 
any  property  by  virtue  of  the  attachment.  All  he  did  was 
to  leave  a  certified  copy  of  the  attachment  with  an  officer 
of  the  mining  company,  and  receive  a  certificate  from  him 
showing  the  defendant's  interest  in  the  company  (Code, 
§§  235,  236).  It  is  not,  therefore,  within  my  discretion  to 
allow  him  a  compensation  over  and  above  his  fees,  on  the 
ground  that  the  same  would  be  reasonable. 

A  sheriff  cannot  be  allowed  an  additional  compensation 
for  executing  an  attachment,  over  and  above  his  prescribed 
fees,  unless  he  is  put  to  trouble,  or  incurs  expenses  in 
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taking  possession  of,  or  in  preserving  the  property  attached. 
For  the  statute  on  the  subject  does  not  authorise  such  a 
compensation  for  any  trouble  he  may  be  put  to  or  expense 
he  may  incur,  in  any  other  manner,  in  executing  an  attach- 
ment. Where  the  property  attached  shall  be  sold  by  the 
sheriff,  the  statute  is  that  he  shall  be  entitled  to  the  same 
poundage  on  the  sum  collected  as  if  the  sale  had  been 
made  under  an  execution  ;  also  for  selling  any  property  so 
attached,  and  for  advertising  such  sale,  the  same  allowance 
as  for  sales  on  executions  (2  R.  S.  646). 

When  a  levy  is  made  by  a  sheriff  by  virtue  of  an  execu- 
tion, he  is  entitled  to  poundage  if  the  plaintiff  settles  his 
judgment  and  withdraws  the  execution  before  a  sale  (see 
Bolton  agt.  LaiOrence,  9  Wend.  435).  But  that  principle  is 
not  applicable  to  this  case,  for  the  reason  that  the  sheriff 
of  New  York  county  did  not  attach  any  property  he  could 
sell  by  virtue  of  the  attachment.  The  interest  of  the 
defendant  in  the  Black  Hawk  Gold  Mining  Company,  could 
only  be  sold  after  judgment,  by  virtue  of  an  execution. 
It  is  only  perishable  'property  and  vessels,  and  shares  or 
interests  in  vessels  that  may  be  sold  by  the  sheriff  by  vir- 
tue of  the  attachment,  before  judgment,  pursuant  to  an 
order  of  the  court  (Code,  §§  233,  237).  And  it  follows  that 
the  sheriff  of  New  York  county  is  not  entitled  to  poundage 
for  anything  he  did  in  executing  the  attachment  issued  to 
him  in  this  cause. 

I  have  not  deemed  it  expedient  to  comment  on  the  con- 
flicting decisions  upon  the  questions  I  have  discussed.  All 
I  need  say  is  that  they  are  decisions  that  were  made  by 
single  judges  at  special  terms,  and  I  do  not  feel  bound  to 
follow  them  where  my  conclusions  are  not  reconcilable  with 
them.  In  this  case  the  sheriff  of  New  York  county  will 
not  receive  an  adequate  compensation  for  the  service  he 
rendered.  But  he  must  be  content,  for  the  reason  that 
there  are  times  when  he  receives  a  large  compensation  for 
slight  services. 
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My  conclusion  is  that  he  is  only  entitled  for  his  services 
in  this  cause  to  the  fees  specified  in  the  Revised  Statutes, 
which  I  have  mentioned,  amounting  to  the  sum  of  eighty- 
one  and  a  half  cents. 


NEW  YORK  SUPERIOR  COURT. 
HESTER  MARY  HOWARD  agt.  TERENCE  FARLEY,  and  otners. 

In  an  action  on  a  money  bond  (secured  by  mortgage)  for  the  penalty,  by  reason  of 
default  in  the  payment  of  a  half  year's  interest — the  principal  not  yet  due — the 
defendants  served  an  offer  under  section  385  of  the  Code,  to  allow  the  plaintiff 
to  take  judgment  for  the  condition  of  the  bond  with  the  interest  due,  besides 
the  costs  of  the  action,  which  offer  was  not  accepted  by  the  plaintiff,  and  on  the 
trial  she  recovered  judgment  for  the  amount  of  the  interest  only — the  court 
deciding  that  the  plaintiff  could  not  under  the  Code,  have  judgment  for  the 
penalty. 

Held,  that  the  plaintiff  obtained  a  more  favorable  judgment  than  the  defendants' 
offer,  which  entitled  her  to  the  costs  of  the  action.  For  by  accepting  the  defend- 
ants' offer  she  would  have  been  bound  to  discharge  the  bond  and  mortgage  not 
yet  due,  and  reinvest  her  money  at  a  probable  loss  of  interest  and  expense. 

Special  Term,  March,  1865. 

THE  complaint  in  this  action  alleged  the  making  of  a 
bond  by  the  defendants,  in  the  penalty  of  $7,600,  condi- 
tioned to  pay  $3,800  on  the  21st  of  May,  1865,  with  inter- 
est payable  half-yearly.  The  complaint  further  alleged 
that  a  half-year's  interest  became  due  on  the  21st  of  No- 
vember, 1863,  which  remains  unpaid,  whereby  the  defend- 
ants became  liable  to  pay  to  the  plaintiff  the  sum  of  $7,600, 
the  penalty  of  the  bond.  The  defendants  denied  the  right 
of  the  plaintiff  to  take  judgment  for  the  penalty,  and 
insisted  that  it  should  be  for  the  condition,  and  with  their 
answer  gave  the  plaintiff  an  offer,  under  section  385  of  the 
•Code,  to  allow  judgment  to  be  entered  for  $3,800,  with 
interest  from  May  21, 1863,  and  additional  interest  on  $133, 
from  November  21,  1863,  besides  the  costs  of  the  action. 
The  offer  was  not  accepted.  On  the  trial,  the  plaintiff 
obtained  a  judgment  for  $133  only,  the  court  deciding  that 
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the  plaintiff  could  not  have  judgment   for  the  penalty. 
The  clerk  refused  to  tax  any  costs  to  the  plaintiff,  except 
"  for  proceedings  before  notice  of  trial."      The  plaintiff, 
appealed. 

GOUVERNEUR  TiLLOTSON,  for  plaintiff. 
ADOLPH  LEVINGER,  for  defendants. 

MONELL,  J.  The  defendants'  offer  was  to  allow  judgment 
to  be  entered  for  the  whole  sum  secured  by  the  bond,  and 
if  the  plaintiff  failed  to  obtain  a  more  favorable  judgment, 
he  cannot  recover  costs,  but  must  pay  costs  to  the  defend- 
ants from  the  time  of  the  offer.  The  demand  of  judgment 
for  the  penalty  of  the  bond  was  through  an  error  of  the 
plaintiff's  counsel  in  supposing  that  the  old  action  of  debt 
on  bond  was  not  abolished  by  the  Code.  The  plaintiff  did 
not  claim  to  collect  the  penalty,  but  claimed  that  the  judg- 
ment should  be  in  form  for  the  penalty  as  in  the  old  action 
of  debt.  In  that  case  execution  could  issue  to  collect  such 
sum  only  as  was  due  by  the  condition  of  the  bond — in  this 
case  six  months'  interest.  The  principal  sum  secured  by 
the  bond  in  suit  will  not  become  due  until  the  21st  of  May, 
1865,  and  the  plaintiff  is  not  obliged,  nor  can  she  be  com- 
pelled to  receive  it  before  maturity.  The  bond  is  presumed 
to  be  well  secured  by  a  mortgage  on  real  property.  The 
acceptance  of  the  offer  to  allow  judgment  would  have 
required  a  judgment  for  the  amount  stated  in  the  offer, 
and  it  could  not  have  been  for  any  less  sum.  The  judg- 
ment being  entered,  the  defendants  could  pay  the  amount 
and  thus  satisfy  the  bond,  and  claim  a  discharge  of  the 
mortgage.  Such  a  judgment  cannot  be  said  to  be  more 
favorable  than  such  as  the  plaintiff  has  obtained.  It  would 
compel  the  plaintiff  to  receive  the  principal  before  due, 
and  deprive  her  of  a  good  investment  of  her  money.  The 
amount  of  the  judgment  is  not  the  only  test.  Capitalists, 
whose  means  are  invested  in  bond  and  mortgage,  are  usu- 
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ally  reluctant  to  receive  the  principal  until  due.  There 
is  a  liability  to  lose  interest,  and  another  investment  must 
^e  found. 

Under  these  circumstances,  I  think  the  judgment  the 
plaintiff  obtained  was  more  "  favorable  "  than  the  offer, 
and,  consequently,  she  is  entitled  to  recover  the  costs  of 
the  action. 


SUPEEME  COURT. 
ELIZABETH  NIVER  agt.  DAVID  M.  NIVER. 

Where  the  gravamen  of  a  complaint  is  the  wrong  and  injury  done  to  the  plain- 
tiff's property  by  the  defendant,  containing  but  one  count,  although  it  contains 
therein  an  allegation  that  the  rights  and  interests  of  the  parties  in  the  action 
under  the  will  of  their  father,  be  adjudged  and  determined,  it  is  a  case  which 
comes  within  the  provisions  of  the  Code  (§  179),  and  on  a  verdict  and  judgment 
against  the  defendant,  renders  him  liable  to  imprisonment  on  a  Co.  Sa. 

jJlbany  General  Term,  December,  1864. 
Before  PECKHAM,  MILLER  and  INGALLS,  Justices. 
THIS  is  an  appeal  from  an  order  at  special  term  refusing 
to  set  aside  a  Ca.  Sa.  against  the  defendant. 

A.  B.  VOORHEES,  for  the  motion. 
IRA  SHAFER  and  I.  LAWTON,  opposed. 

By  the  court,  PECKHAM,  J.  The  motion  is  made  upon 
the  ground  that  the  defendant  is  not  liable  to  be  imprisoned 
upon  an  execution  in  this  case.  The  complaint  is  for  a 
wilful  and  wrongful  injury  to  plaintiff's  property,  which 
she  obtained  under  the  will  of  her  father,  and  for  wrong- 
fully and  wilfully  depriving  her  of  the  use  of  certain  parts 
of  such  property.  The  complaint  sets  forth  the  will  of 
her  father,  the  injuries  complained  of,  and  then  asks  that 
the  rights  and  interests  of  the  parties  to  this  action  under 
said  will  (the  defendant,  her  brother,  being  a  devisee 
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therein)  may  be  adjudged  and  determined ;  that  the  defend- 
ant may  be  required  to  remove  certain  obstructions  he  had 
interposed  to  her  proper  use  of  her  property;  that  an 
injunction  issue  against  him  enjoining  him  from  interfering 
therewith,  and  for  judgment,  for  an  injunction  and  for 
damages  to  the  amount  of  $500,  for  the  said  injuries,  &c. 
The  complaint  sets  up  no  alleged  doubt  or  difference  be- 
tween the  parties  as  to  their  true  rights  under  said  will ; 
it  presents  no  position  of  doubt,  and  it  makes  no  allegation 
that  the  defendant  did  what  he  did  under  a  claim  or  pre- 
tense that  he  had  the  right  so  to  do  under  said  will.  On 
the  contrary,  all  the  allegations  on  that  subject  are  that  he 
did  the  wrongs  wilfully,  wrongfully  and  illegally. 

The  gravamen  of  the  action  is  the  wrongs  done  to  the 
plaintiff's  property*  There  is  but  one  count,  and  that  asks 
redress  for  past  wrongs  and  protection  for  the  future. 
Lambert  agt.  Snow  (17  How.  517),  has  no  application  to  such 
a  case.  There  there  were  two  distinct  causes  of  action, 
for  one  of  which  the  defendants  could  be  held  to  bail,  and 
not  for  the  other.  Here  are  no  two  causes  of  action.  The 
action  is  substantially  for  injuries,  wilful  injuries  to  plain- 
tiff's property.  Nor  have  the  other  cases  cited  by  defend- 
ant's counsel  any  legitimate  bearing  here.  (32  Barb.  83  ; 
1  Hill,  225;  7  Id.  182,  or  2  Cow.  262.)  This  case  comes 
within  the  plain  provision  of  the  Code  (§  179)  for  injuring 
property. 

The  order  appealed  from  is  affirmed,  with  $10  costs. 
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SUPREME  COURT. 
DAVID  PALMER  agt.  JAMES  MYERS,  and  others. 

Where  one  member  of  a  copartnership  absconds  and  ceases  to  act  as  a  member  of 
the  firm,  it  is  a  sufficient  excuse  for  the  execution  of  a  valid  assignment  for  the 
benefit  of  creditors  by  the  other  partners. 

Such  act  of  absconding,  is  an  abandonment  to  the  remaining  members  of  the  firm 
of  the  entire  management  and  disposition  of  the  property  belonging  to  the  firm, 
and  vests  in  them  full  authority  to  do  what  is  necessary  to  pay  the  debts  and 
wind  up  the  concern. 

New  York  General  Term,  February,  1865. 

Before  INGRAHAM,  P.J.,  CLERKE  and  SUTHERLAND,  Justices. 

THIS  action  was  brought  to  set  aside  an  assignment  for 
the  benefit  of  creditors,  upon  the  grourfd  that  only  two  of 
the  three  partners  comprising  the  firm,  actually  executed 
the  same,  without  the  assent  of  the  third.  Other  points 
were  raised  upon  the  trial,  but  were  not  presented  on  this 
argument.  The  defendants  relied  on  the  defence  that  the 
partner  who  did  not  sign  the  instrument,  had  before  its 
execution,  absconded  from  the  city. 

Upon  the  trial  they  offered  to  prove  such  absconding,  and 
that  he  had  executed  an  assignment  in  Massachusetts,  with- 
out the  consent  of  the  other  members  of  the  firm,  and  that 
at  the  time  of  making  the  assignment  by  the  defendants  they 
were  unable  to  procure  the  signature  of  said  Johnson,  the 
absconding  partner.  The  evidence  offered  was  excluded, 
and  the  defendants  excepted.  Judgment  was  rendered  for 
the  plaintiff. 

S.  A.  FULLER,  for  plaintiff". 
C.  A.  NICHOLS,  for  defendants. 

By  the  court,  INGRAHAM,  P.  J.  That  an  assignment  for 
the  benefit  of  creditors,  made  by  a  part  of  the  members 
of  the  firm,  without  the  consent  of  the  other  member. 
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where  such  partner  is  present,  is  invalid,  has  been  settled 
by  repeated  adjudications.  (Pettee  agt.  Orser,  6  Bosw.  123, 
affirmed  in  Court  of  Appeals,  Dec.  1863;  Robinson  agt. 
Gregory,  Court  of  Jlppeais,  Dec.  1863;  Wells  agt.  March,  et 
al.  Court  of  Appeals,  March,  1864.)  And  it  is  also  settled 
that  the  mere  absence  of  the  partner  from  the  state  when 
the  assignment  is  executed,  will  not  make  the  transaction 
valid  (Robinson  agt.  Gregory,  supra).  • 

The  reason  assigned  for  these  decisions  is,  that  such  a 
transaction  breaks  up  the  whole  business  of  the  firm,  and 
places  the  property  in  the  hands  of  the  trustees,  through 
the  act  of  a  portion  of  the  members  of  the  firm,  when  all 
should  be  consulted  and  have  an  opportunity  of  taking 
part  therein,  and  in  the  selection  of  the  trustees.  Even 
in  a  case  where  the'  transfer  was  for  the  purpose  of  paying 
a  debt,  although  a  majority  of  the  court  sustained  the 
transfer  by  one  partner,  it  was  seriously  doubted  by  two 
of  the  judges  (Mabbett  agt.  White,  2  Kernan,  442).  In  the 
present  case,  one  partner  had  absconded,  and  upon  the  trial 
the  defendants'  counsel  offered  to  prove  that  prior  to  making 
the  assignment,  Johnson,  the  partner  who  did  not  execute 
the  assignment,  "  had  ceased  to  act  as  a  member  of  the 
firm,  and  he  has  absconded,  and  had  made  fraudulent  con- 
veyances of  the  copartnership  property,  &c.,  and  that 
before  and  at  the  time  of  making  the  assignment,  the  other 
partners  used  diligent  efforts  to  obtain  the  concurrence  of 
Johnson,  but  were  unable  to  effect  the  same,  or  have  any 
communication  with  him."  This  evidence  was  excluded 
as  immaterial  on  the  objection  of  the  plaintiff's  counsel, 
to  which  the  defendants  excepted.  The  question  raised 
by  this  exception  is,  whether  the  fact  that  one  of  the 
partners  has  absconded  and  ceased  to  act  as  a  member  of 
the  firm,  is  a  sufficient  excuse  for  the  execution  of  an 
assignment  by  the  other  partners,  so  as  to  sustain  such  an 
instrument  as  a  valid  transfer  of  the  property  of  the  firm. 
The  case  of  Weils  agt.  March,  iu  court  of  appeals,  March 
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term,  1864,  above  referred  to,  is  somewhat  in  point.  In 
that  case,  the  assignment  was  executed  by  one  partner 
only,  in  his  own  name,  and  he  signed  the  name  of  the  firm. 
It  appeared  in  evidence  that  the  firjn  was  Nace  &  Coe ;  that 
Nace  had  taken  and  used  the  property  of  the  firm  and 
absconded,  leaving  a  letter  addressed  to  Coe,  in  which, 
after  admitting  his  conduct,  he  said  :  "  Take  charge  of 
everything  in  our  business — close  it  up  speedily.  I  assign 
you  my  interest  in  the  business  of  Nace  &  Coe."  This 
letter  and  the  absconding,  was  held  by  the  court  sufficient 
to  authorise  the  execution  of  the  assignment  by  the  remain- 
ing partner,  and  the  judgment  in  favor  of  the  defendant 
was  affirmed. 

When  one  of  a  firm  absconds,  he  abandons  the  business 
of  the  firm,  and  leaves  the  management  of  the  affairs  of 
the  partnership  with  those  who  remain  behind,  and  such 
should,  in  my  judgment,  be  construed  as  vesting  in  the 
other  members  of  the  firm  full  authority  to  manage  and 
settle  up  the  business.  It  is,  in  fact,  an  abandonment  to 
them  of  the  entire  management  and  disposition  of  the  pro- 
perty belonging  to  the  firm,  and  vests  in  them  full  authority 
to  do  what  is  necessary  to  pay  the  debts  and  wind  up  the 
concern.  The  letter  in  the  case  last  referred  to,  was  but 
an  expression  in  writing,  of  what  was  without  it  the  natu- 
ral consequence  of  the  absconding  partner's  acts.  This 
was  held  in  Kemp  agt.  Canby  (3  Duer,  p.  1),  and  in  Deckard 
agt.  Case  (5  Watts,  p.  22),  Kelly  agt.  Baker  (2  Hilton,  531). 
"Where  one  partner  dies,  the  surviving  partners  have  the 
control  and  disposition  of  the  property,  and  may  make  an 
assignment  of  the  property  of  the  firm  for  the  benefit  of 
creditors,  without  consulting  the  representatives  of  the 
deceased  partner  (3  Paige,  517).  The  same  rule  should  be 
applied  to  one  who  abandons  the  interests  of  the  firm,  and 
absconds  to  avoid  the  creditors,  or  for  any  other  cause, 
leaving  to  his  partner  the  control  of  the  business. 
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The  evidence  I  think  was  admissible,  and  the  judge 
erred  in  excluding  it.  A  new  trial  should  be  granted,  costs 
to  abide  event. 

SUTHERLAND,  J.,  concurred.  « 


SUPREME  COURT. 

HENRY  A.  SMYTHE  and  others  agt.  WILLIAM  GRAYDON  and 

others. 

The  terms  and  provisions  of  a  composition  deed  must  be  strictly  complied  with  by 
a  debtor,  to  be  a  bar  to  an-aetion  by  the  creditor  for  his  whole  debt.  It  is  not 
enough  that  it  is  shown  that  the  creditor  may  eventually  receive  from  the 
debtor's  property  the  full  amount  of  his  composition  claim,  if  it  is  to  be  pro- 
cured by  a  violation  of  the  terms  of  the  composition. 

New  York  General  Term,  February,  1865.     Action  No.  1. 

Before  INGRAHAM,  P.  /.,  CLERKE  and  SUTHERLAND,  Justices. 

ACTION  to  recover  five  promissory  notes  amounting  to 
$4,582.4*7,  made  by  the  defendants,  composing  the  firm  of 
Graydon,  McCreery  &  Co.  On  March  7,  1861,  the  plain- 
tiffs, holding  the  notes  in  suit,  made  a  composition  with 
the  defendants  and  others  of  their  creditors,  by  which  they 
agreed  to  accept  in  full,  fifty  per  centum  of  their  notes, 
payable  at  an  average  of  twelve  months  from  April  1,  1861 ; 
they  to  deposit  their  notes  with  William  Watt  until  the 
fifty  per  centum  should  be  paid ;  and  it  was  further  provi-* 
ded  that  should  Graydon,  McCreery  &  Co.  find  it  necessary 
to  make  an  assignment,  and  by  preference,  or  in  other  ways, 
so  secure  the  payment  of  the  fifty  per  centum,  that  it 
should  eventually  be  paid,  then  without  regard  to  the 
twelve  months,  such  payment  should  be  in  full. 

Graydon,  McCreery  &  Co.  were  compelled  to  assign  on 
May  7,  1861.  They  preferred  the  plaintiffs  for  the  fifty 
per  centum,  at  an  average  of  twelve  months,  from  April  1, 
1861,  and  the  jury  found  that  the  assigned  assets  were 
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sufficient  to  pay  it.  -  The  plaintiffs  did  not  deposit  their 
notes  with  William  Watt  before  the  expiration  of  the  twelve 
months  from  April  1,  1861. 

T.  CRONIN,  counsel  for  plaintiff's. 

First.  The  composition  deed  set  forth  at  folios  73  and 
75  of  the  case  is  void. 

1.  The  final  condition  in  this  instrument  was  the  eventual 
payment  of  fifty  per  cent.,  without  regard  to  the  time  lim- 
ited in  the  first  clause.     Terms  so  wholly  uncertain,  vague 
and  indefinite,  make  the  instrument  void.      Composition 
deeds  are  to  be  construed  strictly,  but  the  utmost  latitude 
of  construction  cannot  sustain  this  as  having  the  elements 
of  a  valid  contract.     (Story's  Eq.  Jur.  §  378  ;  Dung  an  agt. 
Ireland,  14  JV*.    F.  322;   Chitty  on  Contracts,  p.  71 ;  Figes 
agt,  Cutler,  3  Stja.rk.  R.  139.) 

2.  There  is  no  certainty  or  mutuality  in  the  deed,  except 
the  certain  agreement  in  effect  by  the  defendants  not  to 
pay  the  plaintiffs'  debt  justly  due  them.     An  entire  want 
of  mutuality  exists.     The  plaintiffs  promise  to  accept  fifty 
per  cent,  in  satisfaction  of  their  debt,  but  the  defendants 
do  not  promise  to  pay  it,  or  any  other  sum.     Eventual  pay- 
ment is  equivalent  to  repudiation. 

Second.  The  deed  is  void  for  want  of  consideration. 

1.  No  payment  has  been  made,  and  the  first  clause  is 
therefore  inoperative,  and  was  not  in  question  or  enter  into 
the  case  upon  the  trial.  The  notes  claimed  to  have  been 
tendered,  were  not  paid  as  they  became  due,  and  whether 
accepted  or  not,  could  not  change  the  relation  of  the  par- 
ties. This  clause  provides  for  an  absolute  payment  of  fifty 
per  cent,  at  certain  times,  and  not  for  the  execution  of  cer- 
tain notes  in  payment.  The  plaintiffs'  debt  being  due  at 
the  time  of  the  execution  of  the  deed,  the  extension  of 
the  time  to  eventual  payment,  contained  in  the  last  clause, 
was  void  for  want  of  a  new  consideration.  Nothing  was 
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agreed  upon  beneficial  to  the  plaintiffs,  or  onerous  to  the 
defendants.  The  consideration  to  which  plaintiffs  are  enti- 
tled is  a  benefit,  to  which  they  were  not  entitled  except 
as  a  consideration  of  their  agreement  to  compromise,  or 
the  injury  must  be  to  the  legal  rights,  not  to  the  wrongful 
claims  of  the  defendants.  (Pabodie  agt.  King,  12  John.  426  ; 
19  Id.  389  ;  Cumber  agt.  Ware,  I  Strange  R.  426 ;  Harrison 
agt.  Wticox,  2  John.  448;  17  Id.  1-69.)  By  force  of  this 
reasoning,  and  upon  the  authorities  cited,  plaintiffs7  motion 
should  have  been  granted. 

Third.  The  court  erred  in  denying  the  plaintiffs'  motion 
made  at  folio  35  of  the  case. 

1.  There  was  no  evidence,  not  any  that  defendants  prior 
preferences  were  confidential,  or  that  the  payment  of  said 
fifty  per  cent,  was  secured  by  preferences  in  the  assign- 
ment, or  property  or  collaterals  turned  out  to  plaintiffs  to 
secure  them.     Nor  is  there  any  real  attempt  to  show  it. 
The  opinion,  of  witnesses  is  alone  produced,  and  they  doubt- 
fully advanced.     When  eventual  payment  will  be  received 
could  not  be  fixed  by  the  most  eager  of  defendants'  wit- 
nesses.    He  would  not  swear  that  it  could  be  accomplished 
in  ten  years.     The  composition  deed  formed  no  reasonable 
satisfaction  of  the  debt,  and  the  evidence  that  the  fifty 
per  cent,  would  be  paid,  was  neither  full,  explicit,  or  sat- 
isfactory (Cumber  agt.  Ware,  1  Strange  R.  426).     The  deed 
being  one  of  compromise,  the  terms  of  it  must  be  shown  by 
the  defendants  as  of  certain  performance.     It  is  for  their 
sole  benefit,  and  they  must  show  clearly  and  affirmatively 
that  it  is  beneficial  to  the  plaintiffs,  and  that  they  have  in 
every  particular  complied  with  its  provisions  (Costigan  agt. 
The  Mohawk  &  H.  RR.  Co.  2  Denio,  609). 

2.  The  defendants  offered  no  evidence  to  show  that  they 
had  preferred  the  plaintiffs  in  the  assignment  for  fifty  per 
cent.,  nor  is  it  true  that  they  did  so  prefer  in  compliance 
with  one  of  the  conditions  of  the  deed.     The  amount  due 
the  plaintiffs  at  the  date  of  the  assignment,  May  7,  1861, 
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was  $8,595.11,  and  the  amount  for  which  they  are  preferred 
in  the  assignment  is  but  $4,246.73,  or  less  than  fifty  per 
cent.,  by  the  sum  of  $50.82.  Here  it  will  be  seen  that  the 
very  essential  condition  of  the  compromise  was  evaded, 
and  bad  faith  by  the  defendants  could  not  more  clearly 
appear.  It  is  said  that  figures  wont  lie.  These  figures  do 
not,  for  they  are  placed  right.  With  the  rules  of  very 
strict  construction  applicable  to  this  instrument,  and  the 
strong  desire  that  the  courts  should  have  to  disregard  it 
upon  legal  principles,  and  destroy  its  unwarrantable  use 
by  defendants  as  a  shield  to  protect  them  from  the  pay- 
ment of  their  just  debts,  it  must  be  held  that  the  attempted 
fraud  by  virtue  of  its  provisions  shall  fail.  It  is  so  full  of 
equivocal  terms  and  promises,  so  worded  as  to  pay  and 
never  to  pay,  so  designedly  intended  to  defraud  the  plain- 
tiffs out  of  the  large  sum  of  $8,595,  that  every  requirement 
of  it  must  be  in  letter  and  spirit  complied  with  (Story's 
Eq.  Juris.  378,  cited  ante). 

Fourth.  The  exclusion  of  the  plaintiffs'  offer  at  folio  42 
of  the  case  was  error. 

1.  The  deed  provides  for  securing  the  payment  of  fifty 
per  cent,  by  a  preference  in  the  assignment  after  confiden- 
tial debts,  thus  enhancing  the  chances  of  payment  to  plain- 
tiffs, by  limiting  the  debts  of  the  first  class  to  confidential 
ones.  Plaintiffs  offered  to  show  that  $50,000  of  the  debts 
preferred  in  the  assignment  as  confidential,  were  not  so  in 
fact,  and  this  offer  is  excluded.  It  is  submitted  that  this 
is  clearly  error.  One  of  the  provisions  is  that  the  defend- 
ants may  turn  out  property  or  collaterals  to  secure  the 
same,  but  they  did  not  do  so,  nor  did  they  show  any  facts 
warranting  eventual  payment.  Hence,  to  secure  the  plain- 
tiffs by  preference  in  the  assignment  after  confidential  debts, 
was  a  condition  precedent  for  defendants  to  show  before 
they  could  avail  themselves  of  a  deed  made  solely  for  their 
benefit.  Here  the  plaintiffs  in  good  faith  offer  to  show 
these  prior  preferred  debts  as  not  confidential,  and  are  not 
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permitted  to  do  so.  But  the  error  is  even  more  flagrant, 
as  one  of  the  defendants  is  allowed  to  testify  that  the 
preferences  in  the  first  class  were  all  confidential,  but  the 
plaintiffs  are  denied  the  right  to  contradict  it. 

Fifth.  The  refusal  to  charge  the  jury  as  requested  at 
folio  50,  was  error. 

1.  When  the  debts  mentioned  in  the  second  class  would 
be  paid,  was  left  by  the  court  to  the  most  wild  and  idle 
conjecture  of  witnesses.  Opinions  solely  formed  the  basis 
of  this  sham  defence.  A  very  large  share  of  the  assets 
required  to  pay  the  two  first  classes,  consisted  of  debts  in 
the  seceded  states,  and  unless  they  were  of  five  per  cent. 
in  value,  no  sufficient  sum  could  be  realized  to  pay  the 
plaintiffs.  Witnesses  were  allowed  against  plaintiffs'  ob- 
jections, to  guess,  to  opinionize,  to  estimate,  and  to  become 
prophets,  to  predict  the  close  of  our  present  national 
troubles,  when  the  union  would  be  restored,  and  how  long 
southern  debts  would  be  good  at  five  per  cent,  before  the 
statute  of  limitations  would  run.  The  opinions  of*  wit- 
nesses was  improper  evidence  to  be  received  and  allowed 
to  go  to  the  jury,  and  form  the  sole  basis  for  their  verdict. 
For  an  error  so  vitally  affecting  the  rights  of  the  plaintiffs, 
a  new  trial  should  be  granted.  Facts  alone  should  form 
the  basis  upon  which  a  jury  should  act  in  so  peculiar  a 
case  as  this  (Morehouse  agt.  Matthews,  2  Comst.  514).  The 
plaintiffs  were  not  so  successful  in  introducing  the  opinions 
of  witnesses  as  the  defendants,  as  will  be  seen  by  exam- 
ining folio  39  of  the  case.  Subjects  puzzling  the  wisest 
statesmen  and  warriors,  and  quite  beyond  the  judgment 
of  historians,  are  reduced  to  opinions  and  submitted  to  a 
jury,  for  the  purpose  of  determining  that  possibly  the 
plaintiffs  may  realize  a  part  of  their  just  debt.  No  matter 
what  the  effect  upon  them  may  be,  a  debt  due  them  has 
been  extended  in  time  of  payment  to  forever,  because  "it 
is  nominated  in  the  bond."  Should  it  come  within  a 
century,  their  heirs  may  receive  it  as  an  unexpected  inher- 
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itance.  During  the  extension,  the  statute  of  limitations  is 
running  upon  and  barring  the  notes,  and  when  six  years 
have  rolled  around  we  shall  be  told  by  defendants  that  our 
notes  are  worthless,  as  we  agreed  to  accept  payment  event- 
ually— that  the  statute  has  barred  a  recovery,  and  that  the 
verdict  in  this  action  also  bars  us.  If  the  effect  of  eventual 
payment  is  to  allow  the  statute  to  run,  then  the  jury  should 
have  been  instructed  to  find  for  the  plaintiffs.  (Howes  agt. 
Woodruff,  21  Wend.  640).  The  plaintiffs  discover  their  sig- 
nature to  a  composition  deed  artfully  prepared  by  defend- 
ants to  defraud  them.  It  was  ostensibly  presented  to  them 
to  compromise  an  honest  business  indebtedness,  and  out  of 
charity  to  the  defendants,  the  plaintiffs  accepted,  fifty  per 
cent,  to  be  paid.  The  plaintiffs  composed  a  firm  standing 
high  in  the  esteem  of  the  business  community  for  their 
generosity,  as  well  as  commercial  integrity  and  honor,  and 
unsuspectingly  signed  an  instrument  fraudulently  intended 
by  defendants  to  operate  as  a  delusion,  and  a  snare.  There 
is  no*  possible  way  or  time  when  these  notes  or  the  fifty  per 
cent,  can  be  collected,  or  even  judgment  obtained  for  either, 
if  this  verdict  is  to  be  supported.  There  is  a  way  to  give 
the  plaintiffs  their  legal  rights,  by  declaring  the  instrument 
absolutely  void,  and  granting  to  them  a  new  trial  for  the 
law  and  reasons  above  stated. 

MAN  &  PARSONS,  attorneys,  and 

JOHN  E.  PARSONS,  counsel  for  defendants. 

First.  The  compromise  gave  the  defendants  to  April  1, 
1862,  absolutely  within  which  to  pay  the  fifty  per  centum. 
If  paid  wholly  by  that  date,  or  in  part  before  and  part 
after,  or  in  any  other  way  which  would  make  the  average 
time  of  payment  within  twelve  months  of  April  1,  1861, 
the  fifty  per  centum  was  to  be  in  full.  It  was  premature, 
therefore,  for  the  plaintiffs  to  sue  on  February  24,  1862. 
^Second.  The  plaintiffs  agreed  to  deposit  their  notes  with 
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Mr.  Watt  till  the  fifty  per  cent,  should  be  paft.  Mr.  Watt 
was  to  hold  for  both  parties.  This  they  did  not  do,  though 
defendants,  who  were  under  no  obligations  to  do  so,  ten- 
dered to  them  new  notes  for  the  fifty  per  centum.  The 
law  will  not  permit  plaintiffs  to  profit  by  the  breach  of 
their  own  agreement.  Had  they  made  this  deposit,  to 
maintain  this  action,  they  would  be  compelled  first  to  obtain 
their  notes,  which  they  could  only  do  in  a  suit  against 
Mr.  Watt  and  the  defendants,  in  which  they  would  need 
at  the  least  to  establish  the  impossibility  of  eventual  pay- 
ment of  the  fifty  per  centum,  i.  e.,  to  show  that  the  con- 
tingency never  could  arrive  upon  which  Mr.  Watt  was  to 
surrender  to  the  defendants.  If  the  plaintiffs  having 
retained  their  notes  in  violation  of  their  agreement,  they 
may  be  permitted  in  this  suit  to  show  that  they  could  have 
obtained  them  from  Mr.  Watt,  and  so  justify  their  retention 
of,  and  so  may  sue  upon  them,  the  burden  is  still  with 
them  to  show  the  impossibility  of  eventual  payment.  They 
have  made  no  effort  to  do  so. 

Third.  On  the  contrary,  the  defendants  proved,  and  the 
question  being  left  to  them,  the  jury  found  that  the  plain- 
tiffs would  be  eventually  paid  their  fifty  per  centum.  The 
assignment  contained  two  schedules  of  preferences :  "A," 
amounting  to  about  $256,000,  and  "  B,"  amounting  to 
$174,738,  the  latter  embracing  the  plaintiffs. 
At  the  time  of  the  trial,  there  remained  unpaid 

of  schedule  "A"  about $50,000 

Of  schedule    "  B  "   about...  112,000 


Together $162,000 

To   pay  which    the  assignees   had   on 

hand,   cash $110,000 

And  other  assets  of  the  minimum  value 

of  $80,000  to 100,000 

$210,000 

Or  much  more  than  sufficient  to  pay  olaintiffs. 
VOL.  XXIX.  2 
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Fourth.  The  plaintiffs  made  a  point  that  the  preference 
in  schedule  "B"  to  them  was  not  next  after  the  prefer- 
ence in  the  assignment  of  confidential  debts,  and  so  that 
the  assignment  did  not  comply  with  the  compromise. 

1.  The  compromise  does  not  say  next  after  confidential 
debts. 

2.  The  judge  correctly  charged  that  the  inquiry  was — 
"  whether  the   assets   of  the   defendants   that  have  been 
assigned  are  sufficient  for  the  payment  of  the  whole  debts 
mentioned  in  the  two  first  classes." 

3.  Confidential  debts  were  proved  on  the  plaintiffs'  cross- 
examination  to  be  such  as  the  assignors  make  so  ;  and  as 
matters  of  law,  there  is  no  such  distinction  in  the  character 
of  debts. 

Fifth.  The  judgment  should  be  affirmed,  with  costs. 

SUTHERLAND,  J.  The  agreement  or  composition  deed 
contained  the  provision  "  that  if  the  said  Graydon, 
McCreery  &  Co.,  shall  find  it  necessary  to  make  an  assign- 
ment or  other  general  disposition  of  their  property,  and 
shall  secure  the  payment  of  the  said  fifty  per  cent,  of  our 
debts,  either  by  preference  in  such  assignment  (after  con- 
fidential debts),  or  by  turning  out  property  or  collaterals 
to  secure  the  same,  and  if  by  such  means  we  shall  event- 
ually receive  payment  to  the  extent  of  said  fifty  per  cent., 
then,  and  without  regard  to  the  time  above  limited,  such 
payment  shall  be  in  full  discharge  of  our  respective  debts." 

Graydon,  McCreery  &  Co.,  made  an  assignment  or  gen- 
eral disposition  of  their  property  for  the  benefit  of  their 
creditors.  There  wns  no  proof  by  the  defendants  that  the 
plaintiffs  by  that  assignment  were  preferred  after  confi- 
dential debts;  that  the  preferences  prior  to  the  plaintiffs 
were  confidential.  The  plaintiffs  offered  to  prove  that 
$50, 000  of  debts  which  were  not  confidential,  were  preferred 
to  the  plaintiffs.  This  evidence  was  objected  to  and  exclu- 
ded, and  plaintiffs  exceptod.  The  case  was  tried  and  the 
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jury  charged  on  the  theory,  if  there  were  sufficient  assets 
in  the  hands  of  the  assignee  to  eventually  secure  the  pay- 
ment of  fifty  per  cent,  of  the  debts  of  the  compromising 
creditors,  then  there  should  be  a  verdict  for  the  defendants. 

This,  I  think,  was  a  mistaken  theory  of  the  rights  of  the 
parties.  The  plaintiffs'  notes  were  due.  and  they  had  a 
right  to  a  judgment  on  them  unless  the  composition  deed 
was  a  bar;  that  they  had  complied  with  its  terms  or  con- 
ditions. The  provision  of  the  deed  before  referred  to,  was, 
if  Graydon,  McCreery  &  Co.  should  find  it  necessary  to 
make  an  assignment  or  oilier  general  disposition  of  their 
property,  <fcc.,  or  by  turning  out  property  or  collaterals, 
&c.,  i;  and  if  by  such  means  we  shall  eventually  receive 
payment,"  &c.  The  qu^tion  was  not  whether  the  plain- 
tiffs might  eventually,  when  the  trust  created  by  the  assign- 
ment was  closed,  get  their  fifty  per  cent.,  but  whether  the 
fifty  per  cent,  had  been  secured  by  the  means  or -in  the 
way  specified  in  this  provision  of  the  composition  deed. 
It  is  evident  that  the  general  assignment  was  not  a  turning 
out  of  property  or  collaterals  within  the  meaning  of  the 
latter  part  of  the  alternative  provision.  The  plaintiffs 
then,  when  they  offered  to  provp  that  by  the  assignment 
§50.000  of  debts  not  confidential  were  preferred  before 
theirs,  in  effect  offered  to  prove  that  neither  part  of  the 
alternative  provision  had  been  complied  with  by  Graydon, 
McCreery  &  Co.;  that  the  plaintiffs  could  not  by  the  means 
mentioned  in  the  provision,  eventually  receive  payment, 
<fec.  The  plaintiffs  were  entitled  to  a  strict  construction  of 
the  composition  instrument. 

If  these  views  are  correct,  it  appears  to  me  to  follow 
that  upon  Graydon,  McCreery  &  Co.  making  the  assignment, 
the  plaintiffs  had  a  right  forthwith  to  sue  upon  their  note?, 
for  by  making  the  assignment  they  did,  they  put  it  out  of 
their  power  to  secure  the  payment  of  the  fifty  per  cent., 
either  at  the  average  time  of  twelve  months,  or  eventually, 
without  regard  to  that  limitation,  by  such  means  as  wero 
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specified  in  the  composition  agreement.  Looking  at  the 
whole  compromise  agreement,  T  do  not  think  it  a  fair  con- 
struction of  it  to  say  that  the  plaintiffs  agreed  to  take  fifty 
per  cent.,  or  to  wait  the  average  time  of  twelve  months 
after  April,  1862,  for  the  fifty  per  cent.,  if  Graydon, 
McCreery  &  Co.  made  a  general  assignment  for  the  benefit 
of  their  creditors,  by  which  they  preferred  debts  not  con- 
fidential, to  the  debts  of  the  composition  creditors. 

My  conclusion  is  that  the  judgment' should  be  reversed 
and  a  new  trial  ordered,  with  costs  to  abide  the  event  of 
the  action. 


BUFFALO   SUPERIOR  COURT. 
WILLIAM  J.  MACK  agt.  THADDEUS  D.  PATCHIN. 

When  a  lease  of  lands  for  a  term  of  years  reserving  rent,*  is  made  by  any  wordy 
sufficient  for  that  purpose,  the  rent  and  the  enjoyment  of  the  term  being  the 
essence  of  the  agreement,  the  law,  unless  the  contrary  is  expressed,  implies 
from  the  act  of  letting,  and  not  from  any  magic  in  a  word,  a  contract  that  the 
lessee  shall  enjoy  the  term ;  and  from  the  act  of  taking  that  the  lessee  will  pay 
the  rent. 

The  words  "grant  and  demise,"  are  not  essential.  They  do  not  perse  import 
a  covenant.  The  only  word  which  per  se  in  a  conveyance  of  lands  imports  & 
covenant  for  title,  is  the  verb  "do,"  give. 

The  implied  covenant  for  quiet  enjoyment  is  sometimes  limited  to  the  estate  of 
the  lessor.  This  is  rather  a  rule  of  evidence  than  a  principle  of  law.  There 
is  no  such  limitation  when  the  estate  of  the  lessor  is  a  fee  incumbered  by  mort- 
gage. 

The  measure  of  damages  upon  breach  of  covenant  for  title  when  there  is  no  fraud 
is  the  money  which  has  been  paid.  But  when  the  covenantor  becomes  an  actor 
in  oustin^fcis  grantee,  the  measure  of  damages  in  an  action  upon  the  covenant 
is  the  value  of  the  estate  which  he  was  instrumental  in  taking  from  his  grantee. 

P  "let"  to  M  a  certain  lot,  warehouse,  Ac.,  for  the  term  of  six  years,  at  a 
certain  yearly  rent.  The  demised  premises  at  the  time  of  the  letting  were 
^cumbered  by  mortgage,  which  was  soon  after  foreclosed.  P  and  M  were  made 
parties.  Under  the  usual  judgment  of  sale  and  foreclosure,  the  premises  were 
sold  and  conveyed  to  P  and  one  D,  who  put  M  out  by  a  writ  of  assistance.  The 
premises  were  worth  a  larger  rent  than  that  reserved  in  the  lease. 

Held,  that  there  was  an  implied  covenant  for  quiet  enjoyment.  That  the  measure 
of  damages  under  the  circumstances,  for  its  breach,  was  the  value  of  the  unex- 
pired  term  (Baxter  agt.  Ryers,  13  Jlarb.  267,  not  concurred  in). 
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December  General  Term,  1864. 

Present,  MASTEN,  VERPLANK  and  CLINTON,  Jicstices. 

THIS  was  an  action  to  recover  damages  for  the  breach 
of  covenant  for  quiet  enjoyment,  in  a  lease  for  a  term  of 
years.  It  was  tried  before  MASTEN,  Justice,  and  a  jury. 
The  jury  rendered  a  verdict  for  the  plaintiff  for  nineteen 
hundred  and  forty-one  dollars.  The  general  term  ordered 
judgment  for  the  plaintiff  upon  the  verdict.  The  facts 
of  the  case  and  the  questions  raised  by  the  exceptions  taken 
at  the  trial,  are  stated  in  the  opinion  of  the  court. 

J.  A.  ALLEN  and  S.  S.  ROGERS,  for  plaintiff'.   . 

WM.  DORSHEIMER,  for  defendant. 

• 

By  the  court,  HASTEN*  J.  This  case  comes  before  us  on 
exceptions  taken  upon  the  trial,  and  ordered  to  be  heard 
in  the  first  instance  at  the  general  term.  A  brief  state- 
ment of  the  facts  will  enable  us  to  understand  and  consider 
the  exceptions.  The  defendant  being  seized  in  fee  of  a 
certain  lot  of  land  with  a  brick  warehouse  thereon,  and  a 
dock  in  front  thereof,  situate  in  the  city  of  Buffalo,  let 
them  to  the  plaintiff  on  the  first  day  of  January,  1861,  by 
lease  in  writing  bearing  date  that  day,  and  signed  and 
sealed  by  both  parties,  for  the  term  of  six  years,  at  a  spe- 
cified yearly  rent  to  be  paid  by  the  plaintiff  quarter  yearly. 
The  words  of  the  lease  as  far  as  it  is  important  to  state 
them,  are  :  "  This  agreement  made  the  first  day  of  Jan- 
uary, A.  D.,  1861,  between  Thaddeus  D.  Patchin  of  the 
city  of  Buffalo,  of  the  first  part,  and  William  Jr  Mack  of 
the  same  place,  of  the  second  part,  witnesseth  :  that  the 
said"  party  of  the  first  part  hath  agreed  to  let,  and  hereby 
doth  let,  and  the  said  party  of  the  second  part  hath  agreed 
to  take,  and  hereby  doth  take  those  certain  premises  situate 
in  the  city  of  Buffalo,  and  owned  by  the  party  of  the  first 
part,  viz."  (describing  the  premises):  "for  the  term  of 
six  years,  to  commence  on  the  first  day  of  January,  1861, 
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and  to  end  on  the  first  day  of  January,  1867."  The  plain- 
tiff entered  under  this  lease.  The  lease  contained  no 
agreements  on  the  part  of  the  defendant,  except  what 
maybe  contained  in  or  implied  from  what  is  above  stated. 
It  contained  a  covenant  on  the  part  of  the  lessee  to  pay 
the  rent.  At.  tho  time  of  the  execution  of  the  lease,  the 
premises  were  incnmbered  by  mortgage  held  by  the  Buffalo 
Trust  Company.  That  company  in  December,  1861,  com- 
menced an  action  to  foreclose  the  mortgage,  and  made  the 
said  Thaddeus  D.  Patchin  and  the  said  Wm.  J.  Mack,  par- 
ties defendants.  The  usual  judgment  of  sale  and  foreclo- 
sure was  entered,  and  (he  said  demised  premises  were  sold 
pursuant  to  such  judgment  on  the  20th  day  of  June,  1862, 
to.  the  said  Thaddeus  D.  Patchin  and  one  William  Dors- 
hcimer,  and  the  usual  conveyance*  was  executed  to  them. 
The  purchase  at  such  sale  was  made  by  said  Patchin  and 
Dorsheimcr,  pursuant  to  a  previous  arrangement  between 
themselves.  On  the  18th  day  of  October,  1862,  the  said 
Patchin  and  Dorsheimcr  presented  their  petition  to  the 
court  at  a  special  term  thereof,  signed  by  both  of  them, 
setting  forth  the  proceedings,  judgment,  sale  and  convey- 
ance to  them  in  the  said  foreclosure  action  ;  that  the  said 
Wm.  J.  Mack  was  in  the  possession  of  the  premises,  and 
had,  upon  theii1  demand,  refused  to  deliver  it  up  to  them, 
and  prayed  for  the  writ  of  assistance  to  put  him  out.  The 
court  made  an  order  that  the  said  Mack  show  cause  why 
the  writ  should  not  issue.  He  showed  cause,  and  relied 
upon  the  said  lease  to  him.  On  the  llth  day  of  December, 
1862,  the  court  granted  the  writ  of  assistance.  Tho  writ 
was  issued  and  placed  in  the  hands  of  the  sheriff  for  exe- 
cution, who  by  virtue  of  it  demanded  the  possession  of 
Mack.  The  judgment  in  the  action  of  foreclosure  con- 
tained the  usual  clause  that  the  purchaser  at  the  sale  should 
be  let  into  the  possession,  and  that  tho  parties  to  the  action 
in  the  possession  of  this  premises,  should,  upon  the  demand 
of  tho  pui-chaacr  cuid  tho  production  of  liia  dood,  deliver 
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•np  (lie  possession  to  iiim.  While  the  writ  of  assistance 
v/as  in  (lie  sheriff's  hands  for  execution,  and  on  the  10th 
•.l;«v  of  February,  1863,  an  arrangement  was  made  between 
31,-ickand  Patchin  and  Dorsheimer,  that  Mack  should  remain 
in  (he  possession  of  the  premises  until  the  first  day  of  May, 
1863,  paying  rent  at  the  rate  reserved  in  the  lease  between 
Patchin  and  Mack,  and  should  then  yield  up  the  possession. 
It  also  appeared  that  Mack  complained  of  Patchin's  acts, 
ond  claimed  damages,  and  that  it  was  agreed  that  the  said 
last  mentioned  arrangement  should  not  prejudice  any  claim 
he  might  have  against  Patchin.  It  was  also  shown  that 
the  demised  premises  were  worth  a  larger  rent  than  that 
reserved  in  the  lease.  The  questions  presented  by  the 
exceptions  are  :  ^ 

1st.  Does  the  lease  contain  a  contract,  express  or  implied, 
that  the  lessee  should  quietly  enjoy  the  premises  for  the  term 
mentioned  in  the  lease  ?  Upon  the  argument,  the  defend- 
ant's counsel  said  that  the  words  "grant  and  demise,"  by 
some  reason  not  now  well  understood,  import  a  covenant 
in  leases  for  quiet  enjoyment,  but  contended  that  no  other 
words  did.  There  are  dicta  in  judicial  opinions  to  the 
same  effect.  Coke's  Institutes  are  usually  referred  to  in 
support  of  them.  They  would  not,  in  my  opinion,  have 
been  made  if  my  Lord  COKE'S  admonition  had  been  observed. 
According  to  the  writers  upon  the  ancient  law,  there  is 
but  one  word  which  in  and  of  itself  implies  a  covenant, 
whenever  or  wherever  used  in  the  conveyance  of  an  eslate 
in  lands,  and  that  is  the  verb  "  do,"  give.  According  to 
my  Lord  COKE,  a  man  may  convey  in  fee  without  warranty. 
"  A  man  seized  of  land  in  fee,  has  divers  charters,  deeds 
and  evidences,  and  maketh  a  f'eoffment  in  fee,  either  with- 
out warrantie,  or  with  warrantie  only  against  him  and  his 
heirs;  the  purchaser  shall  have  ail  the  charters,  deeds, 
evidences,  as  incident  to  the  lands/  et  ratione  terra,  to  the 
end  he  may  the  better  defend  I  he  Ifflid  himself,  having  no 
warranlie  to  recover  in  vaiue,  for  the  evidences  are,  as  it 
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were,  the  sinews  of  the  land,  and  the  feoffor  not  being 
bound  to  warrantie,  hath  no  use  of  them.  But  if  the 
feoffor  be  bound  to  warrantie,  so  that  he  is  bound  to  render 
in  value,  then  is  the  defence  of  the  title  at  his  peril,  and, 
therefore,  the  feoffee  in  that  case  shall  have  no  deeds  that 
comprehend  warrantie,  whereof  the  feoffor  may  take  advan- 
tage. Also,  he  shall  have  such  charters  as  may  serve  him 
to  deraigne  the  warrantie  paramount.  Also,  he  shall  have 
all  deeds  and  evidences  which  are  materiall  for  the  main- 
tenance of  the  title  of  the  land,  but  other  evidences  which 
concerne  the  possession  and  not  the  title  of  the  land,  the 
feoffee  shall  have  them  "  (6  a). 

In  a  feoffment  in  fee,  warranty  was  implied  by  the 
ancient  law  when  it  was  a  pure  gift,  "  donatio,"  or  when 
homage  ancestral  was  imposed.'  It  seems  singular  at  this 
day,  as  has  been  remarked  by  Sir  MARTIN  WRIGHT  and  by 
Chancellor  KENT,  that  warranty  should  be  attached  by  law 
to  a  fee  which  was  a  pure  gift,  and  not  to  a  fee  created  for 
a  valuable  consideration  (Frost  agt.  Raymond,  2  Caine's  R. 
192).  The  word  by  which  the  donatio  or  gift  was  made 
was  "  do  "  or  "  dedi,"  and  hence  the  warranty  which  the 
law  attached  to  the  donatio  or  gift,  became  attached  to  the 
word  of  art  by  which  it  was  made,  so  that  it  came  to  be 
held  that  that  word  whenever  used  in  any  conveyance  of 
real  estate,  implied  warranty  (Coke,  9  a,  384  a).  By  the 
common  law,  an  estate  of  freehold  or  inheritance  passed 
by  livery  of  seisin.  A  lease  for  years  being  a  chattel  real, 
did  not  lie  in  livery,  but  in  grant  or  contract.  Lord  COKE 
says  :  "  Words  to  make  a  lease  be,  demise,  grant,  to  fearme 
let,  be  taken,  and  whatsoever  word  amounteth  to  a  grant  may 
serve  to  make  a  lease.  In  the  King's  case,  this  word  com- 
mitto  doth  amount  sometime  to  a  grant,  and  by  that  word 
also  he  may  make  a  lease,  and,  therefore,  a  fortiori,  a  com- 
mon person  by  that  word  may  doe  the  same "  (45  6). 
"  And  here  of  necessitre,  you  must  distinguish  first  between 
a  warrantie  annexed  to  a  freehold  or  inheritance,  and  a 
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warranty  annexed  to  a  chattel  real,  for  there  grant,  demise, 
and  the  tyke,  doe  make  a  warrantie  "  (384  a). 

In  Bacon's  Abridgement,  it  is  laid  down  "  that  whenever 
words  are  sufficient  to  explain  the  intent  of  the  parties, 
that  the  one  shall  divest  himself  of  the  possession,  and  the 
other  come  into  it  for  such  a  determinate  time,  such  words, 
whether  they  run  in  the  form  of  a  license,  covenant  or 
agreement,  are  of  themselves  sufficient,  and  will  in  con- 
struction of  law  amount  to  a  lease  for  years,  as  eifectually 
as  if  the  most  proper  and  pertinent  words  had  been  used 
for  that  purpose."  (Title,  leases  and  term  of  years,  K.}  Har- 
grave  and  JButler  in  their  notes  to  Coke's  Institutes  (note 
332),  say  :  "  A  lease  for  years  is  a  contract  between  lessor 
and  lessee  for  the  possession  and  profits  of  land  on  the  one 
side,  and  a  recompense  or  other  increase,  on  the  other. 
*  *  The  words  '  yielding,  and  paying/  &c.,  were 
construed  a  covenant  in  favor  of  the  lord,  which  enabled 
him  to  recover  his  rent  by  an  action ;  and  the  words  '  grant, 
demise/  &c.,  were  construed  a  covenant  in  favor  of  the 
tenant,  which  enabled  him  to  recover  damages  as  a  recom- 
pense for  the  possession  lost.  *  *  *  In  leases  for  years 
rendering  rent,  warranty,  considering  it  to  import  a  cove- 
nant for  the  quiet  enjoyment  of  the  term,  is  of  the  essence 
itself  of  the  lease,  but  the  lease  being  originally  founded 
on  contract,  any  of  its  terms  may  be  varied  by  the  parties 
themselves  at  their  pleasure,  and  is  in  fact  considered  as 
varied  pro  tanto  by  the  insertion  of  any  express  covenant." 

From  all  this,  I  infer  the  ancient  law  to  be  that  when  a 
lease  of  lands  for  a  term  of  years,  reserving  rent,  is  made 
by  any  words  sufficient  for  that  purpose,  the  rent  and 
enjoyment  of  the  term  being  the  essence  of  the  agreement, 
the  law,  unless  the  contrary  is  expressed,  on  the  one  hand 
implies  from  the  act  of  letting,  and  not  from  any  magic  in 
a  word,  a  covenant  or  promise  that  the  lessee  shall  enjoy 
the  term,  and  on  the  other  hand,  from  the  act  of  taking, 
that  the  lessee  will  pay  the  rent.  And  so  is  the  law  at  the 
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present  day.     It  is  so   generally   understood  to   be,  and 
hence  the  informality  in  leases  for  short  terms.       t 

There  are  a  great  many  cases  in  which  the  court  say 
that  the  words  "  grant  and  demise,"  in  a  lease  for  years, 
imp!}7  a  covenant  for  quiet  enjoyment.  It  may  be  gene- 
rally remarked  of  those  cases,  that  the  lease  under  consid- 
eration contained  either  one  or  both  of  those  Avords,  and 
the  court  contented  itself  by  saying  that  a  covenant  was 
implied  from  them.  They  go  no  further.  The  only  case 
I  have  seen  which  goes  further  is  Baxter  agt.  Ryers  (13 
Barb.  267).  In  that  case  the  question  was  directly  up, 
and  it  was  decided  that  a  contract  for  quiet  enjoyment  will 
not  be  implied  in  a  lease  for  years,  either  from  the  act  of 
leasing,  or  from  airy  words  sufficient  to  make  a  lease,  except 
the  words  "  grant  or  demise."  I  think  the  learned  judge 
who  delivered  the  opinion  of  the  court  in  that  case  would 
have  examined  the  question  more  carefully  than  he  seems 
to  have  done,  if  he  had  not  regarded  the  statute  to  which 
he  referred,  decisive  of  the  case.  We  were  also  cited  by 
the  counsel  for  the  defendant  to  the  case  of  Lovering  agt. 
Lovering  (13  JW-u>  Hampshire,  R.  517).  By  the  lease  in 
that  case  a  freehold  was  created,  and  what  was  said  on  the 
question  which  I  am  now  considering  was  obiter.  The 
action  was  upon  a  lease,  in  the  following  words  :  "  I  have 
let  and  leased,  and  by  these  presents  do  let  and  lease,  unto 
Mary  Lovering,  for  and  during  the  full  term  of  her  natural 
life,  two  acres  of  land,  &c.,  and  as  much  firewood  as  she 
wants  off  of  the  hundred  acres,  a  part  of  which  she  con- 
veyed to  me,  and  oxen  to  haul  it  and  do  all  her  other  ox 
work,"  to  have  and  to  hold  the  premises  "according  to 
the  true  intent  and  meaning  as  before  written,  without  the 
least  hindrance,  &c.,  from  me,  my  heirs,  or  any  other  per- 
son." There  were  two  breaches  assigned.  1st.  That  the 
defendant  did  not  permit  plaintiff  to  take  firewood  from 
the  one  hundred  acres.  2d.  The  defendant  did  not  furnish 
oxen  to  haul  plaintiff's  firewood,  and  do  her  other  ox  work. 
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The  plaintiff  recovered  damages  for  the  matters  assigned 
as  breaches,  and  the  recovery  was  sustained.  The  question 
was  not  up  in  the  case  of  Messent  agt.  Reynolds  (54  E.  C. 
L.  194),  and  the  court  expressed  no  opinion  upon  it.  TIN- 
DAL,  C.  J.,  seemed  to  think  that  a  covenant  for  quiet  enjoy- 
ment would  be  implied  from  a  mutual  agreement  to  let  and 
take.  ORES  WELL,  J.,  was  not  prepared  to  admit  it.  The 
case  was  disposed  of  upon  the  assumption  (without  de- 
ciding) that  it  would  be  implied.  Smith  in  his  lectures  on 
Landlord  and  Tenant  (p.  206),  says  :  "  The  great  principal 
right  of  the  tenant  against  the  landlord  is  to  be  maintained 
in  the  peaceable  and  quiet  enjoyment  of  the  property  demised 
to  him.  And  this  right  the  law  appends  to  every  tenancy, 
whether  there  be  an  express  covenant  for  quiet  enjoyment 
contained  in  the  lease  or  not." 

Rawle  in  his  treatise  on  Covenants  for  Title  (2d  ed.  472), 
says  :  "  On  the  creation  of  an  estate  less  than  freehold, 
a  covenant  for  title  has  been  from  the  earliest  times  implied 
from  the  words  of  leasing,  such  as  '  demissi,  concessi,'  &c., 
and  such  is  the  law  of  the  present  day."  The  same  rule 
is  laid  down  in  Taylor's  Landlord  and  Tenant  (§  304).  In 
Hart  agt.  Windsor  (12  M.  fy  W.  85),  PARKC,  B.,  said  :  "  The 
word  '  let,'  or  any  equivalent  words  which  constitute  a 
lease,  have,  no  doubt,  the  effect  to  raise  a  covenant  or 
undertaking  of  quiet  enjoyment."  In  Bandy  agt.  Cart- 
wright  (9  Exchequer  R.  913),  it  was  ruled  that  a  contract 
for  quiet  enjoyment  is  implied  in  a  demise  for  a  term  of 
}rears  by  parol  (see  also  Coe  agt  Clay,  15  E.  C.  L.  492).  In 
Maule  agt.  Ashmead  (20  Penn.  [8  Harris,]  482),  it  was  held 
that  a  contract  for  quiet  enjoyment  is  implied  in  a  verbal 
lease  for  a  term  of  years.  In  Young  agt.  Hargrave  (7  Ohio 
R.  427),  the  action  was  upon  an  implied  covenant  for  quiet 
enjoyment  in  a  lease.  The  only  words  of  leasing  were 
"  have  rented."  The  court  said,  "  a  warranty  is  implied 
from  any  contract  for  the  possession  of  lands  amounting  to  a 
lease  for  yours,  110  matter  in  what  words  it  is  framed."  lu 
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Hart  agt.  Smith  (2  A.  R.  Marshall's  R.  302),  an  undertaking 
for  quiet  enjoyment  was  implied  from  the  words  "  I  have 
rented  to,  &c."  "  I  have  rented  to,"  were  the  only  words 
of  leasing  in  the  very  informal  instrument  in  that  case. 
(See  Wade  agt.  Halligan,  16  Illinois  R.  507;  Baugher  agt. 
Wilkins,  16  Maryland  R.  35.) 

In  -Viner's  Abridgement  (covenant  F),  it  is  said:  "  If  a 
man  leases  for  years  and  ousts  the  termor,  he  shall  have 
covenant  against  him,  though  there  be  no  express  covenant 
in  the  deed."  This  has  been  frequently  ruled.  (Dexter 
agt.  Manley  (4  Cushing,  14),  was  an  action  by  lessee  against 
lessor  on  an  implied  covenant  for  quiet  enjoyment.  The 
disturbance  of  the  lessee's  enjoyment  was  committed  by 
the  lessor  himself.  SHAW,  C.  J.,  delivering  the  opinion  of 
the  court,  said  :  "  It  is  unnecessary  to  consider  whether 
a  covenant  would  be  implied  amounting  to  a  warranty 
against  paramount  title,  or  against  the  rightful  claims  of 
third  persons  ;  it  is  sufficient  to  say  that  the  lease  contains 
an  implied  covenant  by  the  defendant  against  his  own  acts. 
Every  grant  of  any  right,  interest  or  benefit,  carries  with 
it  an  implied  undertaking  on  the  part  of  the  grantor  that 
the  grant  is  intended  to  be  beneficial,  and  that  so  far  as  he 
is  concerned  he  will  do  no  act  to  interrupt  the  free  and 
peaceable  possession  of  the  thing  granted."  The  same 
principle  is  established  upon  authority  and  sound  argument 
in  The  Mayor  of  New  York  agt.  Mabie  (3  Kern.  R.  151). 
But  the  plaintiif  cannot,  as  he  sought  upon  the  argument 
to  do,  sustain  his  verdict  upon  this  principle,  for  if  there 
was  not  in  the  lease  an  undertaking  for  quiet  enjoyment 
against  paramount  title  or  the  rightful  claims  of  third  per- 
sons, the  acts  of  the  defendant  complained  of,  would  be 
rightful,  by  reason  of  his  purchase  at  the  sale  under  the 
judgment  in  the  action  of  foreclosure.  We  are  of  opinion, 
as  I  have  already  said,  that  the  lease  contains  an  implied 
undertaking  for  quiet  enjoyment  in  its  largest  sense.  The 
provision  of  the  Revised  Statutes  (1  R.  S.  738,  §  140), 
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that  "  no  covenant  shall  be  implied  in  any  conveyance  of 
real  estate,  whether  such  conveyance  contains  special  cove- 
nants or  not,"  does  not  embrace  leases  for  years  (Mayor 
of  New  York  agt.  Mabie,  supra). 

2d.  The  next  exception  which  I  shall  consider  grows  out 
of  the  refusal  to  rule  that  "  the  covenant  for  quiet  enjoy- 
ment, whether  expressed  or  implied,  is  limited  to  the  estate 
of  the  lessor."  This  would  seem  to  be  so  as  to  implied 
covenants  in  certain  cases,  as  where  the  estate  out  of  which 
the  term  was  carved  was  a  limited  one.  Here  the  estate 
of  the  lessor  was  a  fee,  and  in  such  case  there  is  no  such 
limitation  upon  the  covenant  or  undertaking.  Indeed,  I 
doubt  whether  the  implied  covenant  or  undertaking  would 
be  thus  restricted  in  any  case  where  the  lessor  on  the  face 
of  the  lease  asserted  that  he  held  the  demised  premises  in 
fee.  It  is  a  rule  of  evidence  rather  than  a  principle  of 
law. 

3d.  The  next  exception  grows  out  of  the  refusal  of  the 
court  to  decide  that  the  matters  in  issue  in  this  action 
were  finally  and  .conclusively,  as  between  the  parties  to 
this  action,  determined  upon  the  application  for  the  writ 
of  assistance.  The  decisions  upon  sucjji  summary  applica- 
tions or  motions  are  not  res  adjudicata  (Simson  agt.  Hart, 
14  John.  R.  63).  It  does  not  appear  upon  what  ground 
the  motion  was  decided.  Upon  principle,  to  be  res  adjudi- 
cata, the  very  matters  in  issue  here,  must  have  been  directly 
and  not  collaterally  involved  there.  This  was  not  the 
case.  The  decision  of  that  motion  probably  turned  upon 
the  clause  in  the  judgment  awarding  possession  to  the  pur- 
chaser, without  considering  the  matters  in  issue  here. 
The  plaintiff  was  left  to  his  action.  Dwight  agt.  St.  John 
(25  JV*.  F.  R.  203),  does  not  embrace  a  case  like  this  one. 

4th.  The  next  exception  is  upon  the  refusal  of  the  court 
to  rule  as  matter  of  law  that  there  was  no  eviction  proved. 
The  court  submitted  the  question  to  the  jury.  There  was 
plainly  an  actual  eviction  of  the  plaintiff  from  his  posses- 
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sion  under  his  term.  I  am  unable  to  sec  what  more  the 
plaintiff  could  have  d,oue  to  retain  possession  under  his 
lease,  unless  it  was  to  resist  the  sheriff,  and  that  would 
have  been  unlawful.  It  was  none  the  less  an  eviction, 
because  the  plain  tiff  stipulated  for  delay  to  enable  him  to 
find  some  other  place  in  which  to  put  his  property  and 
carry  on  his  business. 

5th.  The  next  exception  is  to  the  refusal  of  the  court  to 
rule  as  matter  of  law  that  the  arrangement  of  February 
lOtli,  was  a  surrender  of  the  lease  upon  which  this  action 
is  brought.  Such  plainly  was  not  the  intention  of  the 
parties.  I  am  not  aware  of  any  principle  upon  which  the 
judge  at  the  trial  could,  under  the  circumstances  of  the 
case,  have  properly  ruled  as  he  was  requested  to  by  the 
counsel  of  the  defendant. 

6lh.  The  remaining  exception  brings  under  review  the 
ruling  :xt  the  trial  upon  the  measure  of  damages.  The 
court  ruled  that  "  the  measure  o'f  damages  Avas  the  value 
of  the  unexpired  term  of  the  lease  at  the  time  of  the 
eviction,  over  a:id  above  the  rent  reserved  by  the  terms 
of  the  lease."  Naturally,  and  upon  general  principles,  the 
measure  of  damage  upon  the  breach  of  covenant  for  title 
appended  to  an  executed  conveyance  of  an  estate,  is  the 
value  at  the  time  of  the  breach,  of  the  estate  lost.  If  the 
estate  has  been  by  improvement  increased  in  value,  such 
increase  could  not  be  recovered  unless  the  improvements 
were  within  the  contemplation  of  the  parties  at  the  time 
of  the  making  of  the  covenant.  For  the  damages  which 
can  be  recovered  upon  contract,  must  flow  directly  and 
naturally  from  the  breach — must  be  such  as  the  parties  by 
bestowing  proper  attention  upon  the  subject  at  the  time 
of  making  the  contract,  might  have  contemplated  as  likely 
to  result  from  its  breach,  and  must  be  capable  of  being 
established  with  that  degree  of  certainty  which  is  required 
in  judicial  investigation.  (GriJ/'ein\gt.  Colvin,  16  JV.  Y.  R. 
487;  Williams  agt.  Barton,  13  Louisiana  R.  404;  Hadley 
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agt.  Baxendale,  9  Exchequer  R.  341 ;  Evan's  Pothier  on  Obli- 
gations, 161.) 

Tlie  civil  law  has  adopted  the  rule  of  damages  upon  the 
breach  of  covenant  for  title,  above  stated.  In  England, 
and  in  this  and  many  other  of  the  states,  this  rule  has 
been  departed  from,  and  where  there  has  been  no  fraud  an 
arbitrary  rule  has  been  established,  as  best  calculated  to 
generally  subserve  the  ends  of  justice.  By  tin's  rule,  the 
damages  upon  the  breach  df  covenant  for  title  is  the  price 
paid,  with  interest  not  exceeding  six  years.  It  was  estab- 
lished partly  in  analogy  to  the  ancient  remedy  on  warranty, 
by  which  the  demandant  recovered  of  the  warrantor  other 
lands  of  equal  value  with  the  lands  computed  at  the  time 
when  the  warranty  was  made  from  which  he  was  evicted, 
but  probably  more  from  the  hardships  and  difficulties 
which  it  was  conceived  might  attend  the  application  of  the 
natural  rule.  (Ctaats  agt.  Ten  Eyck,  3  Caine's  R.  Ill; 
Pitcher  agt.  Livingston,  4  John.  R.  1  ;  Rawle  on  Covenants 
for  Title.) 

The  same  rule  is  applied  to  executory  contracts  to  con- 
vey lands,  where  the  vendor  is  unable  to  perform  by  reason 
of  defective  title,  and  has  been  guilty  of  no  fraud  or 
deception.  But  I  understand  this  distinction  to  be  recog- 
nised and  settled,  that  if  the  executory  vendor  has  it  in 
his  power  to  perform  his  contract  and  refuses  to  do  so,  or 
has  wrongfully  put  it  out  of  his  power,  he  takes  himself 
without  this  arbitrary  rule,  and  becomes  liable  under  the 
general  rule  for  the  value  of  the  estate  at  the  time  it  Avas 
to  have  been  conveyed.  So  too,  in  the  case  of  covenant 
for  title  in  an  executed  conveyance,  if  the  covenantor 
becomes  himself  an  actor  in  ousting  his  grantee,  in  breach 
of  his  covenant,  he  puts  himself  without  the  pale  or  pro- 
tection of  this  arbitrary  rule  of  damages,  and  becomes 
liable  upon  his  broken  covenant  for  the  value  of  the  estate 
he  was  instrumental  in  taking  from  his  grantee.  (Brinker- 
hoff  agt.  P/ielps,  24  Barb.  R.  100  ;  Tracy  agt.  Albany  Ex. 
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Co.  3  Seld.  R.  472  ;  Trull  agt.  Granger,  4  Seld.  114  ;  Con- 
ger agt.  Weaver,  20  JV.  F.  R.  140 ;  Grant  agt.  Tallman,  Id. 
191.) 

Take  this  case  for  an  example.  The  lessor  in  violation 
of  his  covenant  with  his  lessee  that  he  should  quietly  enjoy 
the  demised  premises  for  the  full  term,  becomes  an  actor 
with  another,  and  ousts  his  lessee  from  an  unexpired  term 
worth  about  $2,000,  in  such  manner  that  trespass  will  not 
lie  against  him,  and  goes  into  the  enjoyment  of  it  himself. 
The  lessee  brings  action  upon  the  lessor's  covenant  for 
quiet  enjoyment.  What  shall  he  recover?  I  think  the 
true  answer  is  found  in  the  rule  laid  down  upon  the  trial. 
It  was  said  by  the  counsel  of  the  defendant,  that  Mr.  Dors- 
heimer,  by  his  purchase  at  the  foreclosure  sale,  became  the 
owner  of  the  equal  undivided  half  part  of  the  demised  pre- 
mises ;  that  the  plaintiff  was  therefore  only  evicted  by  the 
defendant  from  the  one  undivided  half  part  of  them,  and  that 
the  defendant  was  at  most  only  liable  for  the  one-half  of  the 
value  of  the  unexpired  term.  The  answer  to  this  position 
is  found  in  what  I  have  already  said.  It  was  the  eviction, 
and  not  the  sale  under  the  judgment  in  the  ^foreclosure 
action,  that  constituted  the  breach  of  the  defendant's  cove- 
nant for  quiet  enjoyment.  And  it  is  the  active  part  which 
the  defendant  took  to  cause  the  eviction  of  the  plaintiff 
from  the  demised  premises,  that  takes  his  case  out  of  the 
rule  of  damage  established  for  the  protection  of  those  who 
have  acted  in  good  faith,  and  places  it  under  that  rule 
which  gives  to  the  lessee  the  damages  which  he  has  suffered, 
propter  ipsam  rem  non  habitam.  I  do  not  see  how  a  case 
can  be  partly  under  one  rule  and  partly  under  the  other. 
The  conduct  of  the  defendant  must  place  it  entirely  within 
one  of  the  rules. 

Judgment  is  ordered  upon  the  verdict,  with  costs. 
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SUPREME  COURT. 

THE   BOARD   OF    COMMISSIONERS  OF  EXCISE  OF  ONONDAGA 
COUNTY,  respondents  agt.  MARTIN  BACKUS,  appellant. 

Whenever  on  a  disputed  question  of  fact  there  is  a  conflict  of  testimony,  the  pre-  * 
ponderance  must  be  overwhelming  to  authorise  a  court  to  disturb  the  finding 
either  of  a  jury,  or  a  justice  who  tries  the  cause  without  a  jury. 

Where,  in  an  action  to  recover  a  penalty  for  a  violation  of  the  excise  law  of  1857, 
for  selling  strong  and  spirituous  liquors  without  license,  the  evidence  showed 
that  the  witness  called  for  gin,  and  in  answer  to  this  call  ^liquor  was  given  to 
him,  the  precise  quality  of  which  he  could  not  discriminate,  but  thought  it  was 
whiskey : 

Held,  that  the  defendant  being  charged  with  selling  strong  and  spirituous  liquors 
without  license,  and  the  complaint  specifying  gin  and  whiskey,  among  other 
liquors,  which  he  had  sold,  the  evidence  was  sufficient  to  establish  a  violation 
of  the  act.  Besides  the  defendant  was  not  at  liberty  to  deny  that  the  liquor 
was  gin,  when  he  furnished  it  in  answer  to  the  call  for  that  liquor. 

Where  a  board  of  excise,  for  the  purpose  of  ascertaining  an  offence  under  the 
excise  law,  and  bringing  to  conviction  the  offender,  employ  and  pay  informers 
and  witnesses  to  go  upon  his  premises  and  purchase  and  drink  spirituous  liquors 
thereon,  the  seller  thereupon  violates  the  law,  and  becomes  liable  to  its  penalty, 
where  he  has  no  license  from  the  board  of  excise  to  protect  him. 

If  the  board  of  excise  can  be  considered  as  particeps  criminis  with  the  offender, 
they  are  not  vapari  delicto  with  him;  for  a  penalty  is  imposed  by  statute  upon 
one  party  and  not  on  the  other;  and  the  delictum  not  being  equal,  there  is 
nothing  to  prevent  the  statute  from  being  enforced  against  him. 

It  seems,  that  the  board  of  excise  in  such  case  is  not  even  a  particeps  criminis 
with  the  person  violating  the  s^»tute,  as  they  are  in  effect  a  corporation,  repre- 
senting the  sovereign  power  of  the  state,  engaged  in  administering  and  enforcing 
its  penal  laws,  and  the  mode  adopted  by  them  to  compass  this  object  is  the  same 
in  principle  as  that  which  the  state  or  any  of  its  functionaries,  or  any  municipal 
body  resorts  to  when  it  offers  a  reward  for  the  detection  of  crime. 

General  Term,  5th  District,  Onondaga,  October,  1864. 
Before  MORGAN,  BACON  and  FOSTER,  Justices. 
APPEAL  from  a  judgment  for  plaintiffs  rendered  at  the 
circuit  court  in  Syracuse,  October,  1864. 

WM.  J.  HOUGH,  for  defendant,  appellant. 
H.  RIEGEL,  for  plaintiff's  and  respondents. 

I.  The  defendant's  proposition   is  that  the  plaintiff  is 
particeps  criminis  with  the  defendant,  and  therefore  cannot 
VOL.  XXIX. .  3 
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recover.     But  that  proposition  is  subject  to  two  important 
qualifications. 

1.  The  plaintiff  may  recover  although  he  is  particeps 
criminis,  unless  he  is  in  pari  delicto. 

2.  When  the  unlawful  act  is  not  mala  in  se  but  mala  pro- 
hibita,  and  the  statute  making  the  act  wrongful,  denounces 
a  penalty  against  the  defendant  but  not  against  the  plain- 
tiff, then  the  plaintiff  will  not  be  held  to  be  in  pari  delicto 
with  the  defendant. 

The  plaintiff  cites  in  support  of  his  position  three  autho- 
rities from  the  court  of  appeals,  in  each  of  which  the 
plaintiff  was  particeps  criminis,  and  in  each  of  which  the 
plaintiff  recovered.  I  will  review  them  in  the  inverse 
order  of  their  relative  importance  as  authority  in  this  case. 
The  case  of  Meech  agt.  Stone  (19  JV.  F.  R.  26),  is  where 
an  action  is  brought  to  recover  money  lost  at  a  gambling 
establishment.  The  plaintiff  recovers  by  virtue  of  the 
statute, giving  him  the  action,  and  the  court  go  on  to  say 
that  but  for  the  statute  the  plaintiff  could  not  have  reco- 
vered, because  the  parties  were  in  pari  delicto.  The  case 
of  Ford  agt.  Harrington,  is  where  a  client  by  the  advice  of 
his  attorney,  conveyed  to  him  land  to  defraud  his  creditors. 
Held  that  the  client  could  recover  Joack  the  land  from  the 
attorney,  notwithstanding  the  fact  that  he  was  particeps 
criminis,  for  the  reason  that  under  the  circumstances  of 
that  case  the  parties  were  not  in  pari  delicto.  The  case 
of  the  State  of  Indiana  agt.  Leavitt  (13  JV.  F.  162),  is  the 
one  which  the  plaintiff's  counsel  considers  conclusive  of 
this  case.  That  case  is  where  the  North  American  Trust 
and  Banking  Company  had  purchased  Indiana  state  bonds, 
and  gave  therefor  the  notes  of  the  bank,,  payable  on  time, 
which  notes  the  bank  was  not  authorized  to  make,  and 
from  issuing  which  it  was  prohibited  by  statute  under  a 
penalty.  Held,  that  notwithstanding  the  plaintiff  was  par- 
ticeps criminis,  it  could  nevertheless  recover,  for  the  reason 
that  it  was  not  in  pari  delicto.  At  page  183  of  this  case, 
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Mr.  Justice  SELDEN  in  delivering  the  opinion  of  the  court, 
after  commenting  with  approval  upon  various  classes  of 
English  cases  which  proceed  upon  this  principle,  goes  on 
to  say :  "  There  are,  undoubtedly,  other  cases  in  which  the 
parties  are  not  equally  guilty,  but  it  is  safe  to  assume  that 
whenever  the  statute  imposes  a  penalty  upon  one  party 
and  not  upon  the  other,  they  are  not  to  be  regarded  as  in 
pari  delicto.  In  the  case  of  Mount  agt.  Waite  (7  John.  434), 
Chancellor  KENT  allowed  the  plaintiff  to  recover  back 
money  paid  for  insuring  lottery  tickets,  contrary  to  the 
policy  of  an  act  passed  in  1807,  on  the  ground  that  the 
parties  were  not  in  pari  delicto,  although  particeps  criminis. 

II.  The  board  of  commissioners  of  excise  of  the  county 
of  Onondaga,  is  a  corporate  body  created  by  statute,  and 
acts  by  a  majority  of  voices  by  resolution.     And  there  is 
no  evidence  whatever,  that  that  board  ever  authorized  or 
adopted  the  individual  acts  of  Lyman  Barber,  which  are 
claimed  to  place  the  board  in  the  condition  of  particeps 
criminis.     And  I  claim  that  the  board  as  a  corporate  body, 
are  no  more  affected  by  such  acts  than  by  the  unauthorized 
acts  of  any  other  individual. 

III.  There  is  no  such  defence  set  up  in  the  answer.     The 
only  defence  set  up  in  the  answer  is  a  general  denial.     And 
it  is  settled  that  a  general  denial  only  puts  in  issue  the 
facts  stated  in  the  complaint  (see  Van  Santvoord's  Pleadings, 
405  to  412).     There  are  a  few  cases  where  the  court  seem  to 
hold  that  if  the  parties  take  issue  upon  a  mere  general  con- 
clusion, without  requiring  the  pleadings  to  be  made  more 
definite,  as  when  the  parties  take  issue  upon  the  general 
conclusion  that  the  defendant  is  indebted  to  the  plaintiff 
for  goods  sold  and  delivered,  the  defendant  may  introduce 
any  proof  going  to  show  a  want  of  indebtedness,  as  pay- 
ment.    Whether  that  rule  is  or  is  not  correct,  it  is  sufficient 
to  say  of  it,  that  it  is  not  applicable  to  this  case.     The 
complaint  in  this  case  sets  out  the  wrongful  acts  committed 
by  the  defendant,  with  the  circumstances  of  time  and  place,, 
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with  precision  and  definiteness.  It  sets  out  the  fact  that 
defendant  had  no  license.  It  refers  to  the  act  of  the  legis- 
lature that  is  claimed  to  hav<5  been  violated  by  its  title 
and  the  date  of  its  passage,  and  then  alleges  by  way  of 
showing  what  the  plaintiff  claims  :  "Whereby  the  defend- 
ant hath  forfeited  the  sum  of  fifty  dollars,  and  become 
indebted  unto  the  plaintiff  therefor."  Certainly  a 'general 
denial  to  such  a  complaint  must  be  presumed  to  take  issue 
upon  the  facts  stated  in  the  complaint,  and  not  merely  upon 
the  general  conclusion  following  the  statement  of  facts 
intended  to  show  the  theory  of  the  action. 

IV.  The  evidence  was  admissible  as  bearing  upon  the 
credibility  of  the  witness,  showing  that  he  was  interested 
in  the  event  of  the  action,  and  therefore  did  not  call  for  an 
objection  as  not  being  within  the  pies  dings. 

By  the  court,  BACON,  J.  This  action  was  brought  by 
the  plaintiffs  as  commissioners  of  excise  of  Onondaga  county, 
to  recover  the  penalty  given  by  the  statute  for  a  violation 
of  the  excise  law  by  the  defendant,  in  selling  spirituous 
liquors  in  quantities  less  than  five  gallons,  to  be  drank  on 
his  premises.  On  the  trial  the  plaintiffs  proved  by  the 
witness  Quackenbush,  that  he  was  present  in  the  store  of 
defendant  when  White,  the  other  witness,  called  for  gin, 
and  that  liquor  was  given  him  by  a  woman  in  charge  of 
the  store,  which  he  drank  and  paid  for,  and  that  he  thinks 
the  defendant  received  the  money  and  gave  back  the  change. 
White  swears  that  on  the  occasion  spoken  of  by  Quacken- 
bush, he  called  for  gin  and  got  some  liquor  which  he  drank 
and  thought  it  was  whiskey,  and  that  he  paid  the  defend- 
ant for  the  liquor  thus  obtained.  The  defendant  was  sworn, 
and  denied  that  he  ever  saw  either  of  these  persons  at  his 
store,  and  that  he  ever  received  payment  from  them  or 
either  of  them,  for  any  liquor  sold  in  his  store.  On  cross- 
examination,  both  of  the  witnesses  for  the  plaintiffs  testi- 
fied that  they  were  employed  by  Lyman  Bakerr  one  of  the 
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commissioners,  to  look  after  and  detect  persons  engaged 
in  violating  the  excise  law,  and  that  they  went  into  defend- 
ant's store  for  that  purpose,  and  that  they  were  paid  a 
compensation  for  their  services  whenever  a  party  com- 
plained of  was  convicted. 

The  defendant's  counsel  alleges  three  grounds  on  which 
he  claimed  that  the  judgment  rendered  for  the  plaintiffs 
should  be  reversed. 

I.  That  there  is  an  entire  failure  of  proof  to  connect  the 
defendant  with  the  sale  of  the  liquor ;  that  there  is  but 
stght  proof  of  his  presence,  and  that  his  testimony  fully 
i  ebuts  this  evidence.     On  this  point  it  is  only  necessary  to 
say  that  this  was  purely  a  question  of  fact.     The  witness 
White  swore  expressly  that  the  defendant  was  present, 
and  that  he  paid  him  for  the  liquor,  and  although  the 
defendant  swore  that  he  was  not  present,  this  court  was 
entirely  at  liberty  to  credit  the  one  and  disbelieve  the 
other ;  and  whenever  on  a  disputed  fact  there  is  a  conflict 
of  testimony,  the  preponderance  must  be  overwhelming  to 
induce  a  court  to  disturb  the  finding  either  of  a  jury  or  a 
justice  who  tries  the  case  without  the  intervention  of  a 
jury.     It  is  almost  superfluous  to  say  that  this  is  not  such 
a  case. 

II.  It  is  insisted  that  the  finding  of  the  court  that  the 
defendant  sold  to  "White  ";a  glass  of  gin,"  is  wholly  with- 
out evidence  to  support  it.     This  is  founded  upon  the 
claim  that  the  evidence,  if  it  proves  anything,  clearly  shows 
that  the  liquor  which  was  procured  and  drank  by  White 
was  "  whiskey,"  and  not  gin,  and  that  whiskey  isjiot  gin 
in  the  eye  of  the  law,  whatever  it  might  be  in  the  eye  of 
the  imbiber.     The  evidence  shows  that  the  witness  called 
for  gin,  and  in  answer  to  this  call  a  liquor  was  given  to  him. 
the  precise  quality  of  which  he  could  not  discriminate,  but 
thought  it  was  whiskey.     Now  the  offence  with  which  the 
defendant  was  charged,  and  of  which  he  was  convicted, 
was  for  selling  strong  and  spirituous  liquors  without  license, 
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and  was  the  gravamen  of  the  complaint,  and  under  this 
general  charge  the  pleader  specified  whiskey,  wine,  gin, 
rum,  brandy  and  beer,  not  knowing  under  what  disguise 
the  liquor  in  question  would  appear,  I  suppose  if  the 
finding  had  been  that  the  defendant  sold,  and  the  party 
purchasing  drank  on  the  premises  a  "  glass  of  spirituous 
liquors/''  the  finding  would  have  been  sufficiently  specific, 
and  the  conclusion  inevitable,  that  the  defendant  had  vio- 
lated the  statute  and  incurred  the  penalty ;  and  this,  in 
effect,  is  the  finding.  The  article  might  have  been  called 
whiskey,  or  brandy,  or  rum,  probably  with  as  near  an 
approach  to  accuracy  as  to  call  it  gin,  and  it  would  very 
likely  pass  muster  as  well  under  one  name  as  the  other. 
If  the  person  who  imbibed  the  liquor  was  unable  to  say 
definitely,  when  it  came  to  him  "  in  such  a  questionable 
shape,"  what  its  true  name  was,  it  would  be  a  little  hard 
to  require  the  court  to  christen  it  properly  without  the 
privilege  of  testing  its  quality  (if  that  could  be  deemed  a 
privilege),  on  pain  of  having  its  judgment  upset  for  lack 
of  a  proper  appreciation  of  the  taste  and  character  of  the 
liquor,  and  a  mistake  as  to  the  style  and  title,  which  by  a 
careful  analysis  it  might  fairly  claim.  It  is  a  proper  case 
for  the  application  of  the  maxim  "  de  minimis  non  curat  lex," 
and  if  critically  and  technically  not  entirely  correct,  it 
comes  near  enough  to  the  fact,  and  finds  sufficient  warrant 
in  the  testimony  to  be  adopted  as  the  basis  of  the  judg- 
ment of  the  court.  To  this  also  it  might  be  added,  that 
inasmuch  as  the  witness  called  for  gin,  and  the  liquor  in 
question  was  furnished  to  him  in  response  to  such  applica- 
tion, it  does  not  lie  in  the  mouth  of  the  defendant  to  deny 
that  it  was  gin,  although  in  point  of  fact  it  might  have 
been  whiskey,  and  nothing  else.  The  defendant  both 
christened  it  and  sold  it  as  gin,  and  he  cannot  be  allowed 
to  repudiate  his  own  offspring  when  its  legitimacy  is  called 
in  question.  As  to  him,  gin  it  is,  and  gin  it  must  be. 
There  is,  therefore,  nothing  in  this  exception. 
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III.  It  is  finally  insisted  by  the  counsel  for  the  defendant, 
with  great  earnestness  and  apparent  gravity,  that  the 
plaintiffs  cannot  recover  because  they  are  particeps  criminis 
with  the  defendant  in  the  violation  of  a  penal  statute.  It 
is  claimed  to  be  a  principle  of  law  as  well  as  of  public  pol- 
icy, that  no  one  shall  be  aided  whose  cause  of  action  is 
founded  upon  an  illegal  or  immoral  act ;  and  that  the  plain- 
tiffs having  furnished  the  appliances  which  were  used  to 
induce  the  defendant  to  violate  the  law,  they  are  partici- 
pants with  him  in  the  crime,  and  the  court  will  not  lend  its 
assistance  to  enable  them  to  enforce  the  law  and  recover 
the  penalty.  To  sustain  this  proposition  the  counsel 
invokes  the  aid  of  the  familiar  authorities  which  declare 
that  whenever  a  contract  is  made  or  a  combination  is 
entered  into  between  parties,  having  for  its  ultimate  object 
the  violation  of  a  positive  law  or  a  principle  of  public  pol- 
icy, or  to  perpetuate  a  fraud  upon  third  parties,  the  court 
will'  not  lend  their  aid  in  enforcing  it,  but  leave  the 
respective  parties  just  where  by  their  acts  they  have  placed 
themselves.  Under  such  a  condition  of  things,  it  is  claimed 
that  the  maxim  "inpari  delicto  potior  est  conditio  defendentis" 
invariably  governs  the  action  of  the  courts.  But  in  order 
to  shield  a  confessed  guilty  party  from  the  consequences 
of  his  acts,  and  deprive  the  plaintiff'  of  the  remedy  he 
seeks,  it  is  essential  not  only  that  he  be  a  "particeps  crim- 
inis," but  he  must  be  in  "  pari  delicto,"  with  his  adversary. 
This  coulcf  not  be  averred  of  the  plaintiffs  in  this  suit,  were 
they  acting  in  a  purely  personal  and  private  capacity,  and 
seeking  and  actually  securing  to  themselves  some  individual 
benefit  or  advantage.  The  authorities  very  clearly  estab- 
lish the  principle  that  where  there  are  degrees  of  wrong, 
the  courts  can  and  do  give  relief  in  many  cases  against  the 
more  guilty  party.  The  case  of  Ford  agt.  Harrington  (16 
JV.  F.  285),  was  the  application  of  this  principle  to  the 
case  of  an  attorney  who  had  induced  his  client  to  convey 
land  to  him  for  the  purpose  of  defrauding  his  creditors. 
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The  transaction  was  wholly  illegal  and  intentionally  fraud- 
ulent, and  the  plaintiff  participated  in  the  fraud,  and  thus 
was  in  delicto,  but  he  was  not  in  pari  delicto,  and  therefore, 
he  was  allowed  to  recover.  In  {he  case  of  Freelove  agt. 
Cole  (41  Barb.  318),  the  court  applied  the  same  doctrine  to 
the  relief  of  a  grantor  who  had  made  a  conveyance  to 
defraud  creditors,  because  the  parties  did  not  stand  upon 
an  equal  footing,  and  the  same  degree  of  dereliction  did 
not  apply  to  the  plaintiff  as  existed  in  the  case  of  the 
defendant. 

The  precise  principle  applicable  to  the  case,  is  announced 
by  the  court  of  appeals  in  Tracy  agt.  Talmadge  (14  JV.  F. 
162),  in  the  proposition  that  where  parties  to  a  contractor 
transaction  not  malum  in  se,  but  prohibited  by  a  statute, 
are  not  equally  guilty,  courts  may  and  do  afford  relief  to 
the  less  guilty  party.  And  the  degree  of  guilt  can  always 
be  determined  by  the  inquiry,  upon  which  party  the  law 
imposes  a  penalty,  and  whenever  a  penalty  is  imposed  upon 
one  party  and  not  the  other,  they  are  never  to  be  regarded 
as  in  pari  de.licto.  The  drinking  of  the  liquor  on  the  pre- 
mises, or  procuring  a  party  to  drink  it,  were  neither  of 
them  acts  evil  in  themselves,  or  condemned  by  the  statute. 
And  but  for  the  prohibition  contained  in  the  statute,  the 
selling  of  the  liquor  by  the  defendant  would  have  been  in 
the  eye  of  the  law  an  innocent  transaction.  But  by  the 
statute,  this  act,  uncondemned  by  the  unwritten  law,  what- 
ever might  be  the  sentence  pronounced  "  in  foro  consci- 
entiee"  was  prohibited  under  a  penalty.  "  The  statute," 
as  was  said  by  Lord  MANSFIELD  in  an  analogous  case 
(Browning  agt.  Morris,  Camp.  790),  "  has  made  the  dis- 
tinction by  making  the  criminal,  for  the  penalties  are  all 
on'one  side."  The  plaintiffs  are  subject  to  no  penalty,  but 
the  defendant  is,  and  the  delictum  not  being  equal,  there  is 
nothing  to  prevent  the  remedy  provided  by  the  statute 
from  being  enforced  against  him.  In  the  case  of  Mount 
agt.  Waite  (7  John.  434),  Chancellor  KENT  applied  this  prin- 
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ciple  to  the  case  of  a  plaintiff  who  sued  to  recover  back 
money  paid  for  insuring  lottery  tickets,  a  thing  prohibited 
by  law,  under  a  penalty  imposed  upon  the  party  insuring, 
but  not  upon  the  party  procuring  the  insurance.  The 
plaintiff,  he  says,  violated  no  statute  in  making  the  con- 
tract, nor  was  the  agreement  malum  in  se,  but  the  defend- 
ant violated  the  law,  and  being  the  more  guilty  party,  the 
other  was  allowed  to  recover. 

It  will  thus  be  seen  that  the  defendant  fails  to  bring  the 
plaintiffs  within  the  scope  of  a  principle  vital  to  his  assumed 
defence,  and  I  think  it  would  not  be  difficult  to  show  that 
they  are  not  within  the  category  that  is  claimed  to  embrace 
them  with  the  defendant  as  participants  in  crime.  The 
plaintiffs  are  in  effect  a  corporation,  and  they  represent 
in  their  action  in  this  case  the  sovereign  power  of  the  state 
engaged  in  administering  and  enforcing  its  penal  laws. 
The  defendant  is  an  alleged  violator  of  the  laws,  whose 
detection  and  punishment  it  is  for  the  public  interest  to 
secure.  The  mode  the  plaintiffs  adopt  to  compass  this  is 
precisely  that  which  the  state  or  any  of  its  functionaries, 
or  any  municipal  body  resorts  to  when  it  offers  a  reward 
for  the  detection  of  crime,  promises  indemnity  to  a  coad- 
jutor or  co-conspirator,  or  presents  pecuniary  inducements 
to  informers  to  testify,  by  agreeing  to  share  with  them  the 
spoils  of  victory  obtained  through  their  aid.  This  has 
never  been  dreamed  of  as  a  good  plea  in  bar  to  the  main- 
tenance of  an  indictment,  or  any  action  whatever,  brought 
in  behalf  of  the  public  authorities  to  punish  crime  or  col- 
lect penalties  imposed  by  law.  If  there  had  been  anything 
in  the  objection  it  would  have  seemed  proper  to  apply  it 
either  to  the  exclusion  or  the  impeachment  of  the  witnesses, 
who  in  this  case,  were  by  pecuniary  persuasions,  induced 
to  furnish  the  evidence  necessary  to  convict  the  defendant. 
But  no  such  objection  was  taken,  or  could  for  a  moment 
have  been  sustained.  "  The  public,"  says  Greenleaf,  "  has 
an  interest  in  the  suppression  of  crime  and  the  conviction 
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of  criminals.  It  is,  therefore,  with  a  view  to  stir  up  greater 
vigilance  in  apprehending  and  convicting  criminals,  that 
rewards  are  given,  and  it  would  defeat  the  object  of  the 
legislature  to  narrow  the  means  of  conviction  by  means  of 
those  rewards,  and  to  exclude  testimony  which  otherwise 
would  have  been  admissible"  (Green,  on  Ev.  §  412).  The 
use  of  decoy  letters  and  base  coin  to  detect  plunderers  of 
the  public  mails  and  counterfeiters  of  the  currency,  stands 
upon  the  same  foundation,  and  has  ever  been  employed 
without  bringing  upon  those  who  use  these  means  the  impu- 
tation either  of  crime  or  of  participation  therein.  The 
mode  adopted  by  the  plaintiffs  to  bring  to  light  the  mal- 
feasance of  the  defendant,  had  no  necessary  connection 
with  his  violation  of  law.  He  exercised  his  own  volition, 
independent  of  all  outside  influence  or  control.  Even  if 
inducements  to  commit  crime  could  be  assumed  to  exist  in 
this  case,  the  allegation  of  the  defendant  would  be  but  the 
repetition  of  the  plea  as  ancient  as  the  world,  and  first 
interposed  in  Paradise  :  "  The  serpent  beguiled  me  and  I 
did  eat."  That  defence  was  overruled  by  the  great  Law- 
giver, and  whatever  estimate  we  may  form,  or  whatever 
judgment  pass  upon  the  character  or  conduct  of  the 
tempter,  this  plea  has  never  since  availed  to  shield  crime 
or  give  indemnity  to  the  culprit,  and  it  is  safe  to  say  that 
under  any  code  of  civilized,  not  to  say  Christian  ethics,  it 
never  will. 

The  judgment  in  this  case  was  right  in  all  respects,  and 
must  be  affirmed. 
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SUPREME  COURT. 
WILLIAM  HAMMOND  agt.  HENRY  F.  CARPENTER. 

An  order  of  a  county  court  dismissing  an  appeal  taken  from  a  judgment  of  a  jus- 
tice of  the  peace  in  summary  proceedings  to  recover  the  possession  of  lands,  is 
appealable  to  this  court  (Code,  §  344).* 

Under  the  Code  no  affidavit  need  be  made  or  served,  and  no  allowance  of  an  appeal 
is  necessary.  As  the  Code  was  in  1863,  either  the  county  judge  or  the  justice 
could  approve  of  the  security  given  on  appeal  from  the  judgments  of  justices  of 
the  peace  to  the  county  court  in  civil  actions. 

The  approval  of  the  security  given  by  the  appellant  in  this  case,  by  the  county 
judge,  after  it  had  been  approved  by  and  served  on  the  justice,  by  erasing  the 
name  of  the  justice  and  substituting  that  of  the  county  judge,  without  altering 
the  date,  held  sufficient,  either  under  the  Code  or  the  act  of  1849. 

Broome  General  Term. 

Submitted  January,  1865.     Decided  May,  1865. 

•NOTE. — Section  471  declares  in  terms,  that  until  the  legislature  shall  otherwise 
provide,  the  second  part  of  the  Code,  which  includes  section  344,  shall  not  affect 
the  Revised  Statutes  in  reference  to  summary  proceedings  to  recover  the  possession 
of  land.  And  it  was  decided  in  .Benjamin  agt.  Benjamin  (1  Seld.  383),  that  the 
Code  exempts  such  proceedings  from  its  operation,  and  that  the  waiver  of  trial  by 
jury  under  the  Code  (§  268),  has  no  application  to  cases  of  this  nature.  By  an 
"  act  to  amend  the  Revised  Statutes  in  relation  to  summary  proceedings  to  recover 
the  possession  of  land,"  passed  April  3,  1849,  there  was  added  to  that  article 
three  sections,  the  second  of  which  declares  that  "  The  proceedings  before  such 
justice  may  be  removed  by  appeal  to  the  county  court  of  the  county,  in  the  same 
manner  and  with  the  like  effect,  and  upon  like  security  as  appeals  from  the  judg- 
ment of  justices  of  the  peace  in  civil  actions,  except  that  the  decision  of  such 
county  judge  shall  be  in  affirmance  or  reversal  of  such  judgment,  and  be  final," 
Ac.  Section  3  states  that  "  No  appeal  shall,  under  this  act,  be  allowed,  unless 
such  security  for  said  judgment  shall  be  given  and  approved  by  the  judge  at  the 
time  of  allowing  such  appeal,  and  served  on  the  justice  with  the  affidavit  for 
appeal."  The  Revised  Statutes  were  again  amended  in  1857,  in  reference  to  these 
proceedings,  without  any  reference  however  to  the  question  of  appeal. 

It  would  seem,  therefore,  that  the  only  appeal  authorized  to  be  taken  in  these 
proceedings  must  be  taken  under  the  act  of  1849,  and  such  appeal  is,  by  the  act, 
limited  to  the  county  court.  In  other  words,  it  is  an  appeal  under  the  Revised 
Statutes,  and  not  under  the  Code.  And  if  the  Revised  Statutes  do  not  authorize 
a  review  of  the  decision  of  the  county  court  dismissing  an  appeal,  there  would 
seem  to  be  no  power  to  review.  For  it  is  hardly  to  be  presumed  that  the  legisla- 
ture intended,  in  amending  the  Revised  Statutes  in  reference  to  appeal?  in  these 
special  proceedings,  to  make  the  review  on  the  merits  final  in  the  county  court, 
and  at  the  same  time  allow  an  appeal  under  the  Code  to  the  supreme  court  on  an 
order  of  the  county  court  not  involving  the  merits. 
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Present  PARKER,  MASON  and  BALCOM,  Justices. 

THE  plaintiff  by  summary  proceedings  recovered  a  judg- 
ment before  a  justice  of  the  peace  on  the  18th  day  of 
April,  1863,  that  the  defendant  surrender  the  possession 
of  a  farm  to  the  plaintiff,  and  also  for  costs. 

On  the  20th  day  of  April,  aforesaid,  the  defendant  served 
a  notice  of  appeal  from  the  said  judgment  to  the  Chemung 
county  court,  on  the  plaintiff,  and  also  on  the  justice  who 
rendered  the  judgment,  and  at  the  same  time  he  served  an 
undertaking  on  the  justice,  and  the  latter  then  indorsed 
his  approval  on  the  same.  On  the  29th  day  of  April,  1863, 
the  defendant  took  the  undertaking,  or  caused  it  to  be 
taken  from  the  justice,  and  on  that  day  the  county  judge 
of  Chemung  county  erased  the  name  of  the  justice  to  the 
approval  and  signed  the  approval  himself,  which  was  dated 
the  20th  day  of  April,  1863  ;  and  afterwards,  on  or  before 
the  1st  day  of  May,  1863,  the  defendant  caused  the  under- 
taking, with  the  approval  of  the  county  judge  thereon,  to 
be  again  served  on  the  justice. 

On  the  18th  day  of  May,  1863,  the  plaintiff  gave  notice 
of  a  motion  to  be  made  before  the  Cheinung  county  court 
for  an  order  setting  aside  the  defendant's  appeal  to  tfhat 
court,  on  the  following  grounds,  to  wit :  That  the  appeal 
was  irregular  in  that  no  undertaking  or  bond  was  served 
as  required  by  law ;  that  the  sureties  in  the  bond  served 
were  not  approved  by  the  county  judge,  or  any  person 
authorized  to  allow  appeals  to  the  county  court ;  that  no 
affidavit  was  served  with  the  notice  of  appeal  either  on 
the  justice  or  the  respondent ;  that  a  copy  of  the  under- 
taking was  not  served  on  the  respondent ;  that  the  under- 
taking served  was  after  its  service  altered  and  rendered 
void  ;  that  the  proceedings  to  review  the  judgment  of  the 
justice  should  be  by  certiorari.  The  Chemung  county 
court  made  an  order  dismissing  the  defendant's  appeal, 
but  without  costs.  The  defendant  appealed  from  that 
order  to  this  court. 
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OSMER  &  TABER,  for  plaintiff. 
W.  L.  DAILEY,  for  defendant. 

By  the  court,  BALCOM,  J.  There  can  be  no  doubt  but 
that  the  defendant  had  the  right  to  appeal  from  the  judg- 
ment of  the  justice  to  the  county  court.  (Laws  of  1849, 
p.  292,  §  5,  sub.  2;  Spraker  agt.  Cook,  16  JV.  F.  R.  567.) 
The  decision  of  the  county  court  was  not  final,  for  that 
court  did  not  either  affirm  or  reverse  the  judgment  of  the 
justice.  It  only  made  an  order  dismissing  the  appeal  from 
the  judgment  of  the  justice,  and  an  appeal  lies  from  that 
order  to  this  court.  (Code,  §  344  ;  Deuel  agt.  Rust,  24 
Barb.  438.)  This  is  my  conclusion,  notwithstanding  the 
difficulty  there  is  in  reconciling  it  with  section  471  of  the 
Code. 

The  act  of  1849  (Laws  of  1849,  p.  292),  under  which 
the  appeal  to  the  county  court  was  brought,  provides  that 
the  proceedings  before  the  justice  may  be  removed  by 
appeal  to  the  county  court  "  in  the  same  manner  and  with 
the  like  effect,  and  upon  like  security  as  appeals  from  the 
judgment  of  justices  of  the  peace  in  civil  actions."  And 
as  often  as  the  legislature  has  altered  the  manner  of  appeal- 
ing from  the  judgments  of  justices  of  the  peace  in  civil 
actions,  the  act  of  1849  has  conformed  to  such  manner, 
for  that  act  is  a  speaking  and  continuing  statute.  Hence 
the  Code  as  it  existed  in  1863,  when  the  defendant  appealed 
to  the  county  court,  prescribed  the  manner  the  appeal 
should  be  made,  except  so  far  as  it  was  then  silent  on  the 
subject  where  the  act  of  1849  speaks  (See  Sedgwick  on 
Statutory  and  Constitutional  Law,  p.  247,  #c). 

The  Code  in  1863  was  silent,  and  still  is  silent  in  one 
respect,  concerning  the  security  to  be  given  by  the  appel- 
lant in  a  case  like  this,  which  is  prescribed  by  the  act  of 
1849,  and  that  is  when  the  tenant  appeals,  in  order  to  stay 
the  issuing  of  a  warrant  or  execution  against  him  by  the 
justice,  he  must  give  security  "  for  the  payment  of  all  rent 
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accruing  or  to  accrue  "  upon  the  premises  subsequent  to 
the  commencement  of  the  proceedings  before  the  justice. 
Security,  by  an  undertaking  in  proper  form,  was  given  in 
the  case,  and  the  most  important  question  we  are  to  deter- 
mine is  whether  the  security  was  properly  approved. 

As  the  act  of  1849  was  passed,  an  appeal  to  the  county 
court  in  a  case  like  this,  was  required  to  be  allowed  by  a 
judge  upon  an  affidavit,  and  such  judge  was  required  to 
approve  of  the  security.  But  after  the  passage  of  that  act, 
the  Code  was  amended  so  that  no  affidavit  need  be  made 
or  served,  and  no  allowance  of  an  appeal  is  necessary.  And 
as  the  Code  was  in  1863,  either  the  county  judge  or  the 
justice  could  approve  of  the  security  given  on  appeal  from 
the  judgments  of  justices  of  the  peace  to  the  county  court 
in  civil  actions  (Code,  §  356),  and  I  am  of  the  opinion  an 
approval  of  the  security  in  this  case  by  either  the  county 
judge  or  the  justice,  was  all  that  was  necessary.  But  if 
Justice  BIRDSEYE  was  right  in  holding  in  Deuel  agt.  Rust 
(supra'),  that  the  security  must  be  approved  by  some  officer 
who  was  formerly  competent  to  allow  appeals  to  the  county 
court  or  court  of  common  pleas,  my  conclusion  in  the  case 
would  be  the  same.  For  I  hold  that  the  "approval  of  the 
security  in  the  case  by  the  county  judge,  was  sufficient 
according  to  the  Code  or  the  act  of  1849. 

Strictly  speaking,  if  the  security  should  have  been 
approved  at  all  by  the  county  judge,  he  should  have 
approved  it  before  it  was  first  served  on  the  justice,  and 
not  subsequent  to  its  service.  But  whatever  irregularity 
there  was  in  that  respect,  it  did  not  affect  the  substantial 
rights  of  the  plaintiff,  and  the  Code  requires  that  such 
irregularities  should  be  disregarded.  The  undertaking 
itself  was  not  altered,  or  its  effect  varied.  The  erasure 
of  the  signature  of  the  justice  to  the  approval  on  it,  and 
the  signing  of  the  same  by  the  county  judge,  did  not  affect 
the  liability  of  those  who  executed  the  undertaking.  The 
safer  course,  however,  would  have  been  for  the  defendant 
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to  have  permitted  the  approval  of  the  justice  to  stand,  and 
then  had  the  county  judge  indorse  a  distinct  and  separate 
approval  on  the  undertaking.  For  too  many  approvals 
would  not  have  done  any  harm,  so  long  as  one  was  correct 
and  sufficient.  I  will  not  express  an  opinion  on  the  ques- 
tion, whether  the  approval  of  the  security  by  the  county 
judge  should  be  deemed  an  allowance  of  the  appeal  from 
the  judgment  of  the  justice. 

]\Iy  conclusion  is,  the  county  court  erred  in  dismissing 
the  appeal,  and  that  the  order  of  that  court  dismissing  it 
should  be  reversed,  with  $10  costs. 

So  decided. 


COURT  OF  APPEALS. 

WINTER  S.  BOND,  appellant  agt.  JAMES  S.  WILLET,  Admin- 
istrator, &c.,  respondent. 

The  right  of  a  sheriff  to  sell  the  goods  of  the  judgment  debtor  within  his  baili- 
wick at  the  time  of  the  receipt  of  the  execution  by  him,  without  any  actual  lev y, 
remains  perfect  as  against  the  judgment  debtor,  when  no  title  of  a  60710  fide 
purchaser  intervenes  or  is  set  up. 

But  the  title  of  any  purchaser  in  good  faith,  of  such  goods  acquired  prior  to  the 
actual  levy-  of  an  execution,  without  notice  of  such  execution  being  issued, 
shall  not  be  divested  by  the  fact  that  such  execution  had  been  delivered  to  an 
officer  to  be  executed  before  such  purchase  was  made  (2  R.  S.  366). 

In  this  case  it  was  held  that  an  actual  levy  was  made  which  defeated  the  title  of  & 
subsequent  bona  fide  purchaser,  without  notice  of  the  execution  being  issued, 
where  the  deputy  sheriff  immediately  on  the  receipt  of  the  execution  proceeded 
to  the  store  of  the  defendants  in  the  execution  and  communicated  his  business 
to  one  of  them,  and  told  him  he  had  an  execution  against  the  firm ;  showed  him 
the  execution,  and  told  him  that  he  must  act  under  it,  and  must  levy  on  the 
property,  and  then  took  up  one  of  the  billheads  of  the  firm,  and  on  it  made  a 
memorandum  of  levy;  also  made  an  indorsement  on  the  execution  in  these 
words:  "27th  of  Aug.  1856,  levied  on  stock  of  dry  goods  in  store  204  and  206 
Sixth  Avenue."  Upon  the  promise  and  engagement  of  said  defendant  to  per- 
mit the  goods  to  remain  as  they  were,  he  left  them  in  the  store  and  in  his  charge. 

It  is  not  an  abandonment  of  a  levy,  where  the  sheriff  is  stayed  in  his  proceedings 
on  the  execution  and  the  levy  made  thereunder,  by  an  order  of  the  court,  if  he 
resumes  his  control  and  dominion  over  the  property  levied  upon  as  soon  as  the 
order  is  vacated. 
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December,  1864. 

APPEAL  from  a  judgment  rendered  at  general  term  in 
the  first  district. 


J.  H.  REYNOLDS  for  appehant. 
A.  J.  VANDERPOEL,  for  respondent. 

DAVIES,  J.  This  action  is  in  the  nature  of  replevin, 
brought  by  the  plaintiff  to  recover  certain  goods  taken,  by 
and  in  the  possession  of  the  defendant's  intestate  as  sheriff 
of  the  city  and  county  of  New  York.  He  claimed  to  hold 
the  property  by  virtue  of  a  levy  thereon,  made  on  the  27th 
of  August,  1856,  under  and  by  virtue  of  an  execution  issued 
out  of  the  supreme  court  in  favor  of  Frederick  A.  Conk- 
lin  and  others,  against  Remsen  &  Dingee.  The  defend- 
ants in  the  execution  were  co-partners  under  the  name  of 
Remsen  &  Dingee,  merchants,  doing  business  and  having 
th£ir  store  at  Nos.  204  and  206  Sixth  avenue,  in  said  city. 

It  was  proved  by  the  deputy  sheriff,  the  only  witness 
examined  on  the  trial  as  to  the  levy,  that  immediately  upon 
the  receipt  of  the  execution  he  proceeded  to  Remsen  & 
Dingee's  store,  and  communicated  his  business  to  the 
debtor  Dingee,  told  him  he  had  an  execution  against  the 
firm,  showed  him  the  execution,  and  told  him  .(notwith- 
standing Dingee's  objection  that  the  judgment  had  been 
prematurely  perfected)  "  that  he  must  act  under  this  writ, 
and  must  levy  on  the  property."  Dingee  wished  to  see  his 
lawyer.  The  witness  told  him  he  must  make  his  levy,  and 
he  took  up  one  of  the  bill  heads  of  tlfe  firm,  and  on  it  made 
a  memorandum  of  levy.  He  testified  :  "  I  also  made  an 
indorsement  on  the  execution  in  these  words :  27th  of 
Aug.,  1856,  levied  on  stock  of  dry  goods  in  store  204  and 
206  Sixth  avenue." 

By  an  arrangement  made  between  the  officer  and  Dingee, 
the  officer  agreed  to  leave  the  goods  levied  on  in  the  store, 
and  the  next  day  an  order  staying  proceedings  on  the  exe- 
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cution  was  served  on  the  sheriff,  which  was  not  discharged 
until  the  19th  or  20th  September  following,  when  the  offi- 
cer went  to  the  store  and  took  possession  of  the  goods. 
The  goods  were  then  claimed  by  the  plaintiff  as  having 
been  purchased  by  him  from  the  firm  of  Bliss,  Briggs  & 
Douglass,  who  it  was  alleged,  purchased  the  stock  from 
Heinsen  &  Dingee,  the  defendants  in  the  execution,  on  or 
about  the  12th  of  September,  1856,  and  the  goods  claimed 
by  the  deputy  sheriff  to  be  levied  on  were  sold  by  Bliss, 
Briggs  &  Douglass  to  the  plaintiff  Bond,  on  the  20th  of 
September,  1856.  After  the  order  staying  proceedings 
had  been  vacated,  the  deputy  sheriff  called  at  the  store 
and  found  Bond  the  plaintiff  there,  who  claimed  the  silks, 
and  who  was  then  informed  of  the  levy,  and  the  claim  of 
the  sheriff  thereunder.  The  latter  then  took  possession  of 
the  silks,  and  the  plaintiff  brought  this  action.  On  the 
trial  the  plaintiff's  counsel  claimed  that  there  had  been  no 
actual  levy,  and  that  even  if  there  had  been,  it  had  been 
abandoned. 

The  court  decided  as  matter  of  law  that  there  had  been 
an  actual  levy.  The  plaintiff  then  claimed  to  go  to  the 
jury  on  the  question  of  abandonment,  and  also  on  the 
question  of  notice  of  execution  issued.  Both  of  these 
claims  were  refused  by  the  court,  and  the  plaintiff's  counsel 
excepted  to  each  of  said  refusals,  and  the  judge  thereupon 
instructed  the  jury  that  there  was  nothing  in  the  case  for 
them  to  pass  upon  except  the  value  of  the  property,  and 
that  under  the  evidence  they  must  find  a  verdict  for  the 
defendant,  assessing  the  value  of  the  property.  To  which 
instructions  of  the  judge,  and  every  part  thereof,  the  plain- 
tiff's counsel  then  and  there  excepted,  and  the  jury  found 
a  verdict  for  the  defendant,  assessing  the  value  of  the 
goods  at  $1,868.48,  and  damages  for  their  detention  at  six 
cents.  And  thei'eupon  the  judge  directed  that  the  hearing 
upon  the  exceptions  should  be  heard  in  the  first  instance 
at  the  general  term.  The  general  term  on  hearing  of  said 
VOL.  XXIX.  4 
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exceptions,  overruled  the  same,  and  rendered  judgment 
upon  said  verdict  for  the  defendant,  and  the  plaintiff 
thereupon  appealed  to  this  court.  Pending  this  appeal 
the  defendant  died,  and  the  suit  has  been  revived  by  making 
his  administrator  party  defendant. 

At  the  common  law  no  levy  upon  personal  property  was 
necessary,  the  goods  were  bound  from  the  award  or  teste 
of  the  execution,  and  the  sheriff  could  take  the  goods  out 
of  the  hands  of  even  a  bona  fide  purchaser.  (Anonymous, 
Cro.  Eliz.  174  j  Burcher  agt.  Wiremand,  Id.  440.)  As  a 
judgment  when  entered  during  term  had  relation  back  to 
the  first  day  of  the  term,  the  execution  could  be  tested  as- 
of  the  first  day  of  the  term,  so  it  might  well  happen  that 
the  title  of  the  sheriff  was  superior  to  that  of  a  bona  fide- 
purchaser,  even  though  he  had  become  such  purchaser 
before  the  entry  of  the  judgment.  To  remedy  the  evils 
which  this  relation  of  the  suit  occasioned,  the  statute  of 
frauds  (of  27  Car.  2,  ch.  3,  §  16),  enacted  that  no  writ  of 
fieri  facias,  or  other  execution,  should  bind  the  property 
or  the  goods  of  the  debtor,  but  from  the  time  of  the 
delivery  of  the  writ  to  the  sheriff,  and  the  sheriff  was 
required  to  indorse  upon  the  writ  the  time  of  its  receipt 
by  him.  This  provision  was  early  incorporated  into  the 
legislation  of  this  state.  The  present  provision  of  the 
Revised  Statutes  is,  that  whenever  an  execution  shall  be 
issued  against  the  property  of  any  person,  his  goods  and 
chattels  situated  within  the  jurisdiction  of  the  officer  to 
whom  such  execution  shall  be  delivered,  shall  be  bound 
only  from  the  time  of  the  delivery  of  the  same  to  the 
sheriff  (2  R.  S.  365,  §  13). 

The  goods  and  chattels  of  Remsen  &  Dingee,  the  defend- 
ants in  the  execution,  were  bound  and  subject  to  the  same 
on  the  27th  day  of  August,  1856,  but  the  lien  of  that  exe- 
cution thus  created  could  only  be  defeated  by  the  title  of 
a  purchaser  in  good  faith,  without  notice  of  the  execution. 
This  court  held  in  the  case  of  Roth  agt.  Wells,  decided  at 
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June  term,  1864,  that  the  right  of  the  sheriff  to  sell  the 
goods  of  the  judgment  debtor  within  his  bailiwick  at  the 
time  of  the  receipt  of  the  execution  by  him,  without  any 
actual  levy,  remained  perfect  as  against  the  judgment 
debtor,  when  no  title  of  a  bona  fide  purchaser  intervened 
or  was  set  up. 

But  it  is  also  declared  by  the  Revised  Statutes,  that  the 
title  of  any  purchaser  in  good  faith,  of  any  goods  or  chat- 
tels acquired  prior  to  the  actual  levy  of  any  execution, 
without  notice  of  such  execution  being  issued,  shall  not  be 
divested  by  the  fact  that  such  execution  had  been  delivered 
to  an  officer  to  be  executed  before  such  purchase  was  made 
(2  R.  S.  P,  366,  §  17). 

Assuming,  therefore,  as  we  may,  for  the  purpose  of  this 
discussion,  that  the  plaintiff  was  a  bona  fide  purchaser  of 
the  goods  of  Remsen  &  Dingee,  and  that  such  purchase 
was  made  without  any  notice  of  any  execution  having  been 
issued,  it  becomes  essential  to  ascertain  whether  any  actual 
levy  of  the  execution  issued,  had  been  made  prior  to  such 
purchase.  The  facts  in  reference  to  such  levy  were  uncon- 
tradicted,  and,  therefore,  there  was  nothing  to  submit  to 
the  jury  on  that  point.  It  was  purely  a  question  of  law 
upon  the  conceded  facts,  whether  or  not  such  levy  had 
been  actually  made.  The  officer  testified  that  he  made  the 
levy  with  the  execution  in  his  hands,  which  he  then  exhibi- 
ted to  one  of  the  defendants  in  the  store,  with  the  goods 
claimed  to  be  levied  on  in  full  view  ;  that  he  then  declared 
such  levy  made,  and  made  a  memorandum  thereof  and  of 
the  goods  levied  on  in  the  presence  of  one  of  the  defend- 
ants in  the  execution,  and  folded  the  same  in  the  execution, 
and  upon  the  promise  and  engagement  of  said  defendant 
to  permit  the  goods  to  remain  as  they  were,  the  officer  left 
them  in  the  store  and  in  his  charge. 

Did  these  acts  and  declarations  amount  to  an  actual  levy 
upon  the  27th  of  August,  1856  ?  I  cannot  have  a  doubt 
but  they  did,  and  the  authorities  abundantly  sustain  this 
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position.  Crocker  on  Sheriffs,  section  425,  says  :  "  A  levy 
upon  personal  property  is  the  act  of  taking  possession  ofr 
attaching  or  seizing  it  by  the  sheriff  or  other  officer,  under 
and  by  virtue  of  any  execution  he  may  hold  against  such 
property,  whereby  the  lien  of  such  execution  upon  such 
property  becomes  perfect,  and  the  property  is  thereupon 
deemed  to  be  in  the  custody  of  the  law.  We  have  seen 
that  such  property  is  to  be  deemed  in  the  custody  of  the 
law,  and  subject  to  the  execution  from  the  moment  it  is 
delivered  to  the  officer,  when  no  title  of  a  bona  Jide  pur- 
chaser, without  notice  of  an  execution  having  been  issued, 
intervenes  or  is  set  up.  The  doctrine  to  be  deduced  from 
the  cases  is,  that  no  actual  or  valid  levy  upon  personal 
property  against  a  bona  Jide  purchaser  without  notice  of 
the  execution,  can  prevail  and  defeat  his  title,  unless 
such  property  is  present  and  subject  to  the  disposition  and 
control  of  the  officer  seeking  to  make  the  levy.  (Hag- 
gerty  agt.  Miller,  16  John.  28 7;  Beekman  agt.  Lansing,  3 
Wend.  446 ;  Sutler  agt.  Maynard,  11  Wend.  548  ;  Ray  agt. 
Harcourt,  19  Wend.  495  ;  Barber  agt.  Binninger,  4  Kern. 
270.) 

In  Haggerty  agt.  Miller,  Chief  Justice  SPENCER  said,  in 
reference  to  the  necessity  of  making  an  inventory  upon  a 
levy,  which  was  insisted  on  as  necessary  to  its  validity  : 
That  it  was  not  necessary  in  all  cases,  for  that  it  had  been 
held  that  a  seizure  of  part  of  the  goods  in  a  house  by  vir- 
tue of  a  writ  of  fieri  facias,  in  the  name  of  the  whole,  is  a 
good  seizure  of  all.  The  inventory  furnishes  the  means  of 
ascertaining  what  goods  were  levied  on.  It  may  be  safely 
laid  down  that  the  sheriff  must  have  the  goods  under  his 
view  and  within  his  power,  to  constitute  a  good  levy. 
A  proclamation  of  a  levy  of  goods  locked  up,  and  not 
within  view  of  the  sheriff,  is  no  levy.  In  the  case  at  bar, 
all  the  elements  deemed  essential  to  constitute  an  actual 
levy  are  proved.  An  inventory  of  the  goods  levied  on  was 
said  not  to  be  essential.  The  goods  were  in  full  view  of 
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the  officer,  and  they  were  within  his  power,  as  he  could 
have  removed  them  or  placed  a  person  in  custody  of  them. 
In  addition,  he  proclaimed  his  levy,  and  exhibited  the  pro- 
cess under  which  he  made  it. 

In  Beekman  agt.  Lansing,  MARCY,  J.,  cites  with  approba- 
tion Haggerty  agt.  Miller,  and  says :  It  is  not  necessary 
that  an  assistant  of  the  officer  should  be  left  in  possession 
of  the  goods,  or  that  the  goods  should  be  removed  ;  they 
may  be  left  in  the  custody  of  the  defendant  at  the  risk  of 
the  plaintiff,  or  of  the  officer. 

In  Butler  agt.  Maynard,  Judge  NELSON  in  delivering  the 
opinion  of  the  court,  observed  that  in  view  of  the  case  as  it 
stood  before  the  Revised  Statutes,  and  to  determine  the 
rights  of  all  parties  as  far  as  the  same  can  consistently  be 
done  with  those  statutes,  as  well  as  to  enable  public  officers 
to  understand  their  duties,  that  the  soundest  construction  to 
be  given  to  them  will  be  to  hold  that  any  levy  which  in  law 
is  valid  as  against  the  defendant  in  the  execution,  and  will 
justify  a  sale  under  it,  will  operate  to  defeat  a  subsequent 
purchase,  though  bona  fide,  and  for  a  valuable  considera- 
tion. As  we  have  already  seen,  the  mere  delivery  of  the 
writ  to  the  sheriff  formerly  had  that  effect;  now  there 
must  be  an  actual  levy;  but  the  statute  uses  this  term  as 
known  and  understood  in  the  cases,  and  means  such  a  levy 
as  is  required  before  the  property  can^be  sold. 

In  Ray  agt.  Harcourt,  NELSON,  C.  J.,  referring  to  these 
authorities,  says :  What  constitutes  a  levy  according  to 
the  practice  in  this  state  has  been  very  well  settled,  and 
is  not  now  open  to  dispute.  The  officer  must  take  actual 
possession,  and  for  this  purpose  the  goods  should  be  within 
his  view,  and  subject  to  his  disposition  and  control.  It  is 
not  necessary  that  he  should  remove  them,  or  leave  an 
assistant  in  possession.  They  may  be  left  with  the  defend- 
ant. But  this  court  has  definitely  settled  what  acts  and 
declarations  are  sufficient  to  constitute  an  actual  and  valid 
levy. 
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In  Barker  agt.  Binninger,  the  head  note  to  that  case  isr 
that  a  manual  interference  with  chattels  is  not  requisite  to 
constitute  a  valid  levy  thereon.  It  is  sufficient  that  the 
property  is  present  and  subject  to  the  control  of  the  officer 
having  the  execution,  and  that  he  there  openly  states  that 
he  levies  upon,  and  asserts  authority  over  it  by  virtue 
thereof.  In  that  case  the  deputy  sheriff  went  with  the 
defendant  in  the  execution  to  a  stable,  where  the  horse 
claimed  to  be  levied  on  was.  When  they  had  gone  into 
the  stable,  the  horse  being  there  within  his  view,  he- 
informed  the  defendant  that  he  had  the  execution  against 
him,  and  that  he  then  levied  on  the  horse  by  virtue  of  the 
execution,  and  that  he  must  not  move  him.  and  that  on  hia 
return  to  his  office  the  next  day  he  made  a  formal  memo- 
randum of  the  levy. 

It  is  entirely  clear,  therefore,  that  the  levy  in  the  pre- 
sent case  fully  came  up  to  all  the  requirements  of  the  law, 
and  was  valid  and  effectual  to  subject  the  property  levied 
on  to  the  lien  created  thereby.  The  plaintiff,  therefore, 
assuming  that  he  was  a  bona  fide  purchaser  of  the  goods, 
and  without  notice  of  any  execution  having  been  issued, 
cannot  set  up  his  title  to  defeat  such  lien.  The  court 
properly  decided  that  an  actual  levy  had  been  proven,  and 
that  the  defendant  was  entitled  to  recover  the  property 
levied  on.  There  was  no  proof  or  pretence  to  sustain  the 
assumption  that  there  had  been  an  abandonment  of  the 
levy.  The  sheriff  was  stayed  in  his  proceedings  on  the  exe- 
cution and  the  levy  made  thereunder,  by  an  order  of  a 
judge  of  the  supreme  court,  and  as  soon  as  that  order  was 
vacated,  he  resumed  his  control  and  dominion  of  the  pro- 
perty levied  on.  If  the  jury  had  found  that  there  had 
been  an  abandonment  of  the  levy,  it  would  not  have  been 
supported  by  any  proof  on  the  trial,  and  could  not  have 
been  sustained.  It  was  no  error,  therefore,  in  the  judge, 
in  refusing  to  submit  that  question  to  the  jury.  It  waa 
wholly  immaterial,  if  an  actual  levy  was  established, 
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whether  or  not  the  plaintiff  had  notice  of  the  issuing  of 
the  execution  before  he  made  his  purchase.  If  no  levy 
had  been  made  out,  then  the  defendant  successfully  to 
defeat  the  purchase  of  the  plaintiff,  must  either  have 
shown  that  the  purchase  was  not  bona  fide,  or  that  it  was 
made  with  notice  of  the  issuing  of  the  execution.  In  this 
aspect  only  did  the  inquiry  become  at  all  material  whetner 
or  not  the  plaintiff  had  notice  of  the  execution. 

The  plaintiff,  therefore,  an  actual  levy  having  been  pro- 
ven, would  not  have  been  at  all  benefitted  by  the  finding 
of  the  jury,  that  he  made  his  purchase  without  notice  of 
the  issuing  of  an  execution.  The  judge  therefore  properly 
•declined  to  submit  that  question  to  the  jury. 

The  judgment  appealed  from  should  be  affirmed. 


SUPREME  COURT. 

GEORGE  W.  SHAFFER,  appellant  agt.  STEPHEN  E.  MASON, 
respondent. 

An  attachment  under  the  Code,  cannot  be  issued  in  an  action  of  trespass  de  bonis, 
nor  in  any  action  of  tort  independent  of  contract.  (This  agrees  with  Gordon 
agt.  Gaffey,  11  Abb.  1,  and  is  adverse  to  Hernstein  agt.  Mathewson,  5  How, 
fr.  R.  196 ;  Floyd  agt.  Blake,  19  Id.  542,  and  Ward  agt.  Begg,  18  Barb.  139.) 

New  York  General  Term,  February,  1865. 

Before  INGRAHAM,  P.  J.,  SUTHERLAND  and  CLERKE,  Justices. 

THIS  is  an  appeal  from  an  order  of  Mr.  Justice  CLERKE, 
granting  an  order  setting  aside  an  attachment  in  this  cause 
against  the  property  of  Mason,  as  a  non-resident.  The 
motion  below  was  to  vacate  the  attachment  on  two  grounds, 
viz :  1st.  Irregularity.  The  plaintiffs  having  failed  to 
cause  the  affidavits  on  which  the  attachment  was  granted 
to  be  filed  in  the  county  clerk's  office  of  New  York.  2d. 
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The  action  is  one  in  which  by  the  Code  an  attachment  can- 
not be  granted. 

The  attachment  was  granted  August  5th,  1864.  The 
defendant  is  a  non-resident  of  this  state.  The  attachment 
was  granted  on  that  ground.  By  the  complaint  it  will 
appear  that  the  action  is  brought  to  recover  the  value  of 
two  engines,  &c.,  wrongfully  seized,  took  and  carried  away, 
and  converted,  in  the  state  of  Maryland,  on  29th  July, 
1864.  From  the  plaintiff's,  and  also  the  defedant's  papers 
on  this  motion,  it  sufficiently  appears  that  the  seizing, 
taking  away,  and  conversion  of  the  plaintiff's  property 
complained  of,  was  the  defendant's  entertaining  judicial 
proceedings  by  attachment  in  Maryland,  by  virtue  of  which 
the  property  in  question  was  seized  and  sold.  It  is  for 
such  seizure  and  sale  the  present  plaintiff  now  sues  and 
claims  damages.  The  goods  in  question  were  attached  as 
the  property  of  Nash.  The  present  plaintiff  now  claims 
he  owned  them  at  that  time. 

L.  S.  CHATFIELD,  for  appellant. 

The  question  in  this  cause  is,  whether  under  the  Code, 
an  attachment  can  be  issued  against  a  non-resident  for  the 
taking  and  conversion  of  personal  property  in  another 
state  ?  Can  an  action  be  maintained  in  this  state  for  tres- 
pass de  bonis  committed  in  another  state  ?  (3  Caines,  266 ; 
3  Burr.  1364 ;  1  Bay.  273  ;  2  Johns.  282 ;  9  Johns.  71.) 

If  it  can,  then  we  say  that  the  remedy  by  attachment  is 
allowed  by  the  Code.  Section  229  of  the  Code  is  as  gen- 
eral in  its  terms  as  it  well  can  be  made,  and  any  construc- 
tion which  should  confine  its  operations  to  mere  money 
demands  would  do  violence  to  its  language.  The  warrant 
may  be  issued  "  whenever  it  shall  appear  by  affidavit  that 
a  cause  of  action  exists  against  the  defendant,  specifying 
the  amount  of  the  claim  and  the  grounds  thereof."  A 
cause  of  action  exists  .whenever  one  person  has  taken  the 
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property  of  another  without  right.  The  claim  is  the  value 
of  the  property  taken,  and  the  grounds  of  the  claim  are, 
that  it  has  been  thus  taken.  No  language  could  be  broader 
or  more  comprehensive,  and  it  is  respectfully  submitted 
that  the  legislature  intended,  by  using  this  language,  to 
apply  this  remedy  in  every  case  when  a  specific  claim  could 
be  made,  whether  it  was  for  money,  or  personal,  or  tran- 
sitory property. 

Section  227  does  not  control  229.  If  it  was  intended 
to  secure  precisely  the  same  remedy  by  the  two  sections, 
then  it  was  superfluous  to  adopt  section  229,  for  227  had 
amply  provided  for  money  or  contract  demands.  The 
adoption  of  section  229  shows  that  the  legislature  intended 
something  .more  than  it  had  already  provided  by  section 
227,  and  that  "  something  more"  was  the  extending  of  the 
remedy  beyond  mere  money  demands.  The  title  of  the 
two  sections  is  significant.  The  first  is  :  "  property  of 
foreign  corporations  and  of  non-resident  and  concealed 
debtors,  may  be  attached."  And  the  title  of  section  229 
is :  "In  what  cases  warrant  may  be  issued."  If  no  war- 
rant could  be  issued  except  in  the  cases  provided  for  by 
section  227,  then  the  cases  in  which  it  might  issue  had 
already  been  specified,  and  the  title  and  the  whole  of  sec- 
tion 229  was  supererogation.  By  section  227  it  was 
intended  to  superadd  this  remedy  when  an  action  had 
actually  been  commenced  for  a  money  demand,  while  sec- 
tion 229  provides  for  the  commencement  of  an  action  in 
this  mode  whenever  a  cause  of  action  exists  against  the 
persons  described  in  it.  It  has  been  held  that  this  remedy 
is  available  in  actions  for  the  recovery  of  damages  for  the 
conversion  of  personal  property. 

But  Judge  HOGEBOOM,  in  Gordon  agt.  Gaffey  (11  Abbott, 
p.  1),  has  seemingly  decided  otherwise.  The  case  did  not 
present  the  question  presented  here,  that  being  an  action 
of  trespass  to  real  estate,  which  is  in  itself  local.  But  the 
vice  of  Judge  HOGEBOOM'S  reasoning  is  in  the  confounding 


58         NEW  YORK  PRACTICE  REPORTS. 

Shaffer  agt.  Mason. 

of  the  two  sections,  and  in  supposing  that  they  both 
referred  to  the  same  class  or  causes  of  action.  It  seems  to 
me  clear  that  they  do  not.  Section  227  specifies  "  an 
action  for  the  recovery  of  the  money,"  while  section  229 
allows  the  remedy  in  any  case  "  where  a  cause  of  action 
exists,"  a  distinction  as  broad  as  language  can  make  it. 

Section  231  is  equally  applicable  to  both  sections.  The 
sheriff  shall  keep  the  property  "  to  satisfy  the  plaintiff's 
demand,  and  this  must  be  stated  in  the  complaint."  A  may 
have  a  demand  against  B  for  property  taken,  as  well  as  for 
property  sold,  and  the  term  demand,  used  as  it  is  in  its 
general  sense,  is  descriptive  of  both.  In  Hernstein  agt. 
Mathewson  (5  How.  Pr.  R.  196),  the  court  took  a  view  more 
consistent  with  the  language  and  spirit  of  the  Code,  and 
held  that  an  attachment  might  issue  in  cases  of  tort  as 
well  as  of  contract.  In  cases  of  non-residence,  the  Code 
presupposes  an  inability  to  obtain  personal  service,  as  also 
in  those  of  absconding  and  concealed  debtors.  The  attach- 
ment issues  because  the  person  of  the  defendant  is  beyond 
the  jurisdiction  of  the  court,  and  the  usual  remedies  against 
residents  cannot  be  applied.  There  is  no  rule  which 
requires  a  resident  plaintiff  to  seek  the  residence  of  a  non- 
resident defendant  to  obtain  his  just  rights,  when  he  can 
find  the  property  of  the  defendant  within  his  own  juris- 
diction. 

•In  Floyd  agt;.  Blake  (19  How.  Pr.  R.  542;  11  Mb.  349), 
Mr.  Justice  JAMES,  decided  in  a  very  clear  and  well  con- 
sidered opinion,  that  an  attachment  might  be  issued  against 
a  non-resident  defendant  in  actions  even  of  assault  and 
battery.  In  Ward  agt.  Begg  (18  Barb.  189),  the  court 
holds  that  under  the  Code  as  it  now  stands,  the  proceeding 
by  attachment  is  not  confined  to  actions  on  contract  or 
money  demands.  Notwithstanding  there  are  two  cases 
which  hold  a  contrary  doctrine,  the  strength  of  the  autho- 
rities is  that  attachments  may  issue  whenever  a  cause  of 
action  is  shown  to  exist. 


NEW  YORK  PRACTICE  REPORTS.  50 

Shaffer  agt.  Mason. 

It  will  be  seen  that  in  Hernstein  agt.  Mathewson,  although 
an  attachment  might  issue  whenever  there  was  a  cause  of 
action,  Judge  EDMONDS  held  that  it  would  be  inoperative, 
because  there  were  no  means  provided  for  bringing  the 
party  into  court,  and  in  consequence  of  this  decision  sec- 
tion 135  of  the  Code  was  amended  so  as  to  allow  the 
party  to  be  brought  in  by  publication.  This  amendment 
was  made  in  1858,  and  with  a  full  view  to  the  construction 
which  had  held  that  attachments  might  issue  in  cases  of 
tort,  as  will  be  seen  by  the  petition  or  letter  of  Dwight 
H.  Olmstead,  Esq.,  on  whose  application  the  amendment 
was  made.  We  have,  therefore,  both  a  judicial  and  a  legis- 
lative construction  in  favor  of  this  remedy.  , 

If  the  defendant  had  appeared  in  Hernstein  agt.  Mathew- 
son,  the  attachment  would  have  been  sustained.  Here  the 
defendant  has  appeared,  put  in  bail  and  answered,  and  is 
now  too  late  to  make  this  motion.  The  motion  should 
have  been  made  (if  at  all),  while  the  property  was  held 
by  the  sheriff,  when  errors  in  practice  could  have  been 
corrected  ;  and  the  stipulation  does  not  obyiate  this  objec- 
tion, certainly  not  as  to  the  answer. 

D.  McMAHON,  for  respondent. 

First.  The  attachment  was  properly  set  aside,  because 
the  papers  were  not  filed  in  proper  time,  viz  :  ten.  days, *or 
at  all.  Section  229  of  the  Code  provides  at  its  close  that 
it  shall  be  the  duty  of  the  plaintiff  procuring  such  warrant, 
within  ten  days  after  the  issuing  thereof,  to  cause  the  affi- 
davits on  which  the  same  was  granted  to  be  filed  in  the 
office  of  the  clerk  of  the  county  in  which  the  action  is  to 
be  tried.  'The  terms  of  this  section  are  so  peremptory, 
being  an  amendment  of  1860,  that  there  is  no  doubt  the 
legislature  had  some  reason  not  apparent  to  us,  why  they 
so  positively  required  these  affidavits  to  be  filed.  It  is 
true  that  the  omission  to  file  the  affidavits  is  not  jurisdic- 
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tional,  yet  the  filing  is  so  positively  enjoined  that  the 
omission  to  do  so  is  a  positive  irregularity,  and  vitiates 
the  proceedings  as  much  as  the  omission  to  file  an  under- 
taking, or  to  have  it  approved.  (See  O'Donnell  agt.  Mc- 
Murn,  3  Abb.  391;  Leffingwell  agt.  Chave,  5  Bosw.  704; 
Newell  agt.  Doran,  21  How.  427.) 

Second.  The  court  was  right  in  setting  aside  the  attach- 
ment, because  the  Code  does  not  contemplate  the  allowance 
of  an  attachment  in  a  case  like  the  present,  viz  :  In  an 
action  of  trespass  de  bonis  brought  against  a  plaintiff  in  a 
judgment  recovered  and  execution  issued  in  another  state 
for  property  levied  on  by  that  judgment  and  execution  in 
such  other  state,  for  such  a  class  of  actions  if  brought 
against  a  public  officer  in  that  state  is  local. 

1.  By  the  Code  an  action  against  a  public  officer  or  per- 
son specially  appointed  to  execute  his  duties,  for  an  act 
done  by  him  in  virtue  of  his  office,  or  against  a  person  who 
by  his  command,  or  in  his  aid,  shall  do  anything  touching 
the  duties  of  such  officer,  is  local  (§  124).  By  section  125, 
actions  to  recover  personal  property  distrained  for  any 
cause,  are  local.  There  is  a  good  reason  why  courts  of 
this  state  should  not  entertain  jurisdiction  of  this  case, 
viz  :  Of  an  action  of  trespass  brought  against  a  plaintiff 
in  an  attachment  sued  out  of  the  courts  of  another  state, 
on  which  attachment  a  levy  is  made  on  the  property  of 
artother  in  such  state ;  the  whole  transaction  taking  place 
out  of  this  state  ;  the  property  injured  situate  out  of  this 
state ;  the  injury  which  is  forcible,  accruing  out  of  this 
state  ;  the  process  where  the  injury  arises  being  the  pro- 
cess and  judicial  proceeding  of  the  courts  of  another  state. 

The  case  of  Molony  agt.  Dows  (8  How.  Pr.  Rep.  p.  316), 
and  Mr.  O'Connor's  points  therein,  seem  conclusive  against 
that  jurisdiction.  The  case  of  Way  agt.  The  Keyport  Steam- 
boat Co.  (16  Abb.  Pr.  Rep.),  is  in  analogy  with  this  case.  If 
such  a  jurisdiction  is  allowed,  then  the  direct  result  will 
be  that  full  faith  and  credit  will  not  be  given  in  one  state 
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to  the  records  and  judgments  of  the  courts  of  another 
state  ;  for  to  protect  the  present  defendant,  he  must  justify 
as  he  has  done  under  the  attachment  proceedings  of  Vir- 
ginia. There  is  no  pretence,  nor  can  there  be  any,  that 
the  present  plaintiff  could  not  have  tried  his  right  of  pro- 
perty under  the  present  defendant's  attachment  proceeding 
in  Virginia.  To  allow  him  now  to  try  his  right  of  property 
in  this  action  here,  will  .be  in  effect  allowing  him  to  ignore 
and  set  aside  by  a  collateral  action  the  solemn  judgment 
of  Virginia.  It  also  drags  into  another  tribunal,  in  a  dis- 
tant state,  that  which  should  have  been  tried  and  adjudi- 
cated on  the  original  attachment  proceeding.  Therein 
this  case  differs  from  those  cited  by  the  plaintiff's  counsel 
in  his  brief.  All  of  the  cases  referred  to  by  him  are  cases 
of  personal  tort,  which  dies  and  travels  round  with  the 
person.  In  this  connection  the  court  is  referred  to  the 
case  of  Mclver  agt.  McCabe  (17  Mb.  Pr.  Rep.),  which  seems 
to  conflict  with  the  case  of  Molony  agt.  Dows. 

Third.  Apart  from  the  question  whether  this  court  will 
entertain  jurisdiction  of  this  cause  of  action,  we  urge  that 
they  had  no  right  to  grant  the  present  attachment.  For 

(a)  The  Code,  section  227,  allows  an  attachment  to  be 
issued  "in  an  action  for  the  recovery  of  the  money."  Sec- 
tion 229  allows  the  warrant  to  issue  only  "  whenever  it 
appears  by  affidavit  that  a  cause  of  action  exists  against  such 
defendant,  specifying  the  amount  of  the  claim  and  the 
grounds  thereof."  The  phrases,  "  a  cause  of  action," 
"  such  defendant,"  "  the  amount  of  the  claim,"  "  the 
grounds  thereof,"  as  used  in  section  229,  have  reference 
solely  to  the  description  of  action  and  the  description  of 
defendant  specified  in  section  227.  "  An  action  for  the 
recovery  of  the  money,"  is  not  an  action  of  tort.  It 
undoubtedly  is  an  action  to  recover  the  money  mentioned 
in  the  summons,  and  means  one  on  contract. 

An  action  of  tort  is  one  brought  to  recover  "  damages." 
The  damages  are  in  their  nature  uncertain,  unliquidated  ; 
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may  in  some  cases  be  "  punitory  and  vindictive,"  in  others 
merely  compensatory  ;  so  that  though  a  party  who' brings 
an  action  of  tort  may  be  said  to  seek  a  "  recovery  of 
money ;  "  yet  his  action  is  not  the  class  of  actions  contem- 
plated by  sections  227  and  229 ;  otherwise  in  a  frivolous 
action  for  defamation  of  character,  or  for  a  trivial  assault, 
a  plaintiff  might  set  forth  in  his  complaint  an  excessive 
amount  of  damages,  swear  to  it,  make  an  affidavit  to  that 
effect,  and  on  such  an  affidavit  get  a  most  oppressive  attach- 
ment against  a  non-resident's  property.  In  the  case  last 
referred  to,  how  could  a  party  under  section  229,  specify 
"  the  amount  of  his  claim  and  the  grounds  thereof?"  No 
plaintiff  who  brings  an  action  of  tort  to  recover  damages, 
in  their  nature  uncertain,  unliquidated,  speculative,  puni- 
tory, and  "  may  be  excessive,"  can  specify  by  affidavit 
"  the  amount  of  his  claim  and  the  grounds  thereof."  If 
he  does  so  swear,  his  oath  only  amounts  to  the  expression 
of  his  opinion  or  belief  of  the  amount  of  his  claim  to 
relief,  which  by  the  case  of  Jickroyd  agt.  Jickroyd  (11  Jlbb. 
Pr.  R.  p.  346),  is  not  enough.  The  court  there  say  :  "  That 
an  arbitrary  statement  or  opinion  that  there  is  a  specific 
sum  due,  does  not  suffice.  The  facts  must  be  stated  which 
will  show  that  a  cause  of  action  exists  against  the  defend- 
ant, and  the  amount  of  the  claim  must  be  specified,  and 
the  grounds  thereof"  (Code,  §  229). 

Suppose  in  an  action  of  trespass  de  bonis,  a  plaintiff,  as  in 
this  case,  ventures  to  swear  to  the  amount  of  the  value 
of  the  property  destroyed  or  converted,  is  his  affidavit, 
wherein  he  may  specify  an  excessive  or  unreasonable  value, 
the  affidavit  required  by  section  229,  and  specifying  "  the 
amount  of  the  claim  and  the  grounds  thereof?"  The  case 
of  Jickroyd  agt.  Jickroyd  (11  Jlbb.  Pr.  R.  p.  345),  seems  to 
be  at  variance  with  this  entirely,  for  therein  it  is  distinctly 
held  that  "  under  section  229  of  the  Code,  which  requires 
as  a  foundation  for  a  warrant  of  attachment  that  it  shall 
appear .  by  affidavit  that  a  cause  of  action  exists  against 
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the  defendant,  specifying  the  amount  of  the  claim  and  the 
grounds  thereof.  If  the  action  is  for  an  accounting,  and 
the  complaint  shows  that  the  plaintiff  is  unable  to  state 
the  amount  due  him,  his  affidavit  that  there  is  a  certain 
sum  due  him  is  not  enough  to  authorize  an  attachment. 
If  the  plaintiff  ^hows  that  he  does  not  and  cannot  know 
whether  anything  is  due  him,  his  statement  of  his  opinion 
as  to  the  amount  is  not  enough.  On  this  phrase,  "  for  the 
recovery  of  money,"  I  refer  you  to  Tuttle  agt.  Smith  (14 
How.  Pr.  R.  365,  and  6  Abb.  R.  p.  329).  . 

Again,  a  careful  contemplation  of  the  expressions  used 
in  sections  227  and  229  of  the  Code,  such  as  "  who  has 
absconded,  &c.,  &c.,  &c.,  with  intent  to  defraud  creditors," 
or  "  is  about  to  assign,  dispose,  or  secrete  any  of  his  pro- 
perty with  a  like  intent."  Then,  again,  the  concluding 
phrase  of  section  227,  viz  :  "  May  have  the  property  of 
such  defendant  or  corporation  attached  in  the  manner  here- 
inafter prescribed,  as  a  security  for  the  satisfaction  of  such 
judgment  as  the  plaintiff  may  recover."  The  phrase  used 
in  section  231,  "as  may  be  sufficient  to  satisfy  the  plain- 
tiff's demand,"  are  all  of  them  expressions  used  in  other 
parts  of  the  Code  in  connection  with  rights  of  action,  or 
proceedings  in'action  on  contract.  (See  §  179  as  to  arrest  ; 
also  219  as  to  injunction.)  It  would  be  inaugurating  a  new 
remedy  for  a  plaintiff  in  an  action  of  tort,  to  give  him  the 
privilege  of  issuing  an  attachment  against  the  property 
of  the  defendant,  because  of  that  defendant  being  about 
to  dispose,  &c.,  or  of  his  having  disposed  of  his  property 
with  intent  to  defraud  his  creditors.  It  would  be  turning 
a  plaintiff  in  a  tortious  action  into  a  "  creditor/'  from  the 
mere  fact  of  bringing  a  tortious  action.  This  point,  how- 
ever, is  decided  in  favor  of  our  case  by  Justice  HOGEBOOM, 
in  Gordon  agt.  Gaffey  (11  Abb.  P.  R.  1),  also  by  Justice 
CLERKE,  below.  In  that  case  the  justice  very  properly 
treats  the  Code  as  giving  this  remedy  only  to  plaintiffs  in 
actions  on  contract,  when  a  specific  sum  is  due  and  claimed. 
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If  this  case  is  the  law,  the  attachment  in  this  case  must  be 
set  aside. 

There  is  an  additional  reason  why  this  court  cannot  issue 
an  attachment  in  an  action  of  tort  like  the  present,  as 
•  against  a  non-resident,  as  this  is.  No  mode  of  commencing 
an  action  of  tort  by  service  of  summons  by  publication  on 
a  non-resident  defendant,  is  pointed  out  in  the  Code.  The 
attachment  is  to  be  issued  in  "  an  action,"  This  implies 
"an  action  previously  or  simultaneously  commenced" 
with  the  issuing  of  the  attachment.  The  commencing  an 
action  is  by  the  service  of  a  summons  on  the  defendant 
either  personally  or  by  publication.  Section  135  of  the 
Code,  which  provides  as  to  the  service  of  summons  by  pub- 
lication, seems  not  to  include  in  it  "  an  action  of  trespass 
de  bonis"  relative  to  personal  property  not  within  this  state. 
(See  subdivision  4  of  said  §  135.)  "  An  action  for  the 
recovery  of  money,"  should  not  have  in  this  case  "  a  sum- 
mons for  relief,"  such  is  the  reasoning  of  the  case  of  Hern 
stein  agt.  Mathewson  (5  How.  Pr.  R.  p.  196),  cited  in  the 
plaintiff's  points,  and  an  attachment  in  an  action  of  tort 
was  there  set  aside.  Justice  EDMONDS  in  that  case  con- 
siders that  an  attachment  may  issue  in  an  action  of  tort. 
Yet  such  concession,  it  is  evident  from  his  opinion,  is  made 
because  either  the  question  was  not  argued,  or  because  of 
the  apparent  imperfect  examination  of  it  given  by  him,  as 
apparent  from  his  opinion. 

It  is  due  to  the  court,  also,  to  refer  them  to  the  special 
term  case  of  Floyd  agt.  Blake  (19  How.  Pr.  R.  542,  and  11 
466.  R.  p.  349),  wherein  Justice  JAMES  sustained  an  attach- 
ment issued  in  a  case  of  assault  and  battery.  A  careful 
perusal  of  that  learned  judge's  opinion  will  satisfy  the 
court  that  his  adjudication  is  based  not  so  much  on  any 
comparison  of  the  phrases  of  sections  227  and  229  with 
other  parts  of  the  Code,  as  upon  a  hacknied  quotation  from 
the  immortal  bard  of  Avon. 

Fourth.  In  answer  to  the  last   objection  made  by  the 
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counsel,  I  refer  the  court  to  the  order  of  August  15,  1864, 
contained  in  the  moving  papers,  which  expressly  provides 
that  the  deposit  of  money  in  court  in  lieu  of  the  under- 
taking is  stipulated,  not  to  prejudice  the  rights  of  the 
defendant  to  move  to  set  aside  the  attachment.  Section 
240  gives  the  defendant  the  right  to  move  when  he  has 
appeared,  which  was  done  in  this  case.  But  even  if  we 
,  had  given  an  undertaking  under  section  241,  we  are  not 
precluded  from  afterwards  moving  to  set  aside  the  attach- 
ment. (See  Garbutt  agt.  Han/,  15  Mb.  p.  189.)  We  sub- 
mit that  the  order  should  be  affirmed,  with  costs. 

By  the  court,  SUTHERLAND,  J.  This  is  an  action  for  tres- 
pass for  taking  and  carrying  away  certain  articles  of  per- 
sonal property.  An  attachment  was  issued  under  the 
Code,  on  affidavit  alleging  the  trespass,  and  that  the  pro- 
perty was  of  the  value  of  $700,  and  that  the  defendant 
was  a  non-resident.  The  attachment  directed  property  to 
be  attached  sufficient  to  satisfy  the  plaintiff's  demand  of 
$700.  On  motion  of  the  defendant,  the  attachment  was 
vacated  at  special  term,  on  the  ground  that  the  Code  does 
not  authorize  an  attachment  as  a  provisional  remedy  in 
an  action  of  tort.  I  think  the  order  at  special  term 
vacating  the  attachment  was  clearly  right.  The  words 
of  section  227  of  the  Code  are  certainly  very  broad. 
That  section  allows  the  property  of  the  defendant  to  be 
attached  in  the  manner  thereinafter  prescribed  in  an  action 
for  the  recovery  of  the  money  against  a  defendant  who  is 
not  a  resident  of  this  state.  Prior  to  1857,  this  section 
read  :  "In  an  action  for  the  recovery  of  money."  The 
section  was  amended  in  1857,  by  inserting  the  article 
"the"  between  "of"  and  "money,"  and  by  inserting 
other  words  in  another  part  of  the  section,  allowing  an 
attachment  to  issue  on  the  ground  that  the  defendant  was 
about  to  remove,  secrete  or  dispose  of  his  property  with 
intent  to  defraud  his  creditors.  Both  amendments  may  be 
VOL.  XXIX.  5 
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considered  as  a  legislative  construction  of  the  section  to 
the  Effect  that  the  attachment  was  allowed  only  where  the 
action  was  for  a  money  demand  on  contract.  If  any  sig- 
nificance or  effect  is  to  be  given  to  the  amendment  by 
inserting  the  definite  article  "  the,"  the  insertion  of  that 
word  was  intended  to  limit  or  define  the  general  significa- 
tion of  the  word  "  money,"  so  that  the  words  "  the  money," 
must  now  mean  the  money  demanded  in  the  summons  in 
the  action  (see  §  29,  sub.  1). 

The  other  amendment  in  1857,  also  goes  to  show  that 
the  attachment  was  to  issue  only  in  cases  where  it  was 
claimed  by  the  plaintiff  that  the  defendant  was  indebted 
to  him.  But  independent  of  these  considerations,  I  am 
satisfied,  upon  looking  at  the  whole  of  section  227  and  other 
sections,  particularly  sections  229  and  231,  that  it  was  not 
the  intention  that  the  attachment  should  issue  in  an  action 
for  a  trespass,  when  the  claim  is  for  damages  to  be  assessed 
by  a  jury.  By  section  229,  "  the  warrant  may  be  issued 
whenever  it  shall  appear  by  affidavit  that  a  cause  of  action 
exists  against  such  defendant,  specifying  the  amount  of  the 
claim,  and  the  grounds  thereof,"  &c.  These  words  plainly 
imply  that  the  attachment  is  to  issue  only  when  the  plain- 
tiff can  conscientiously  specify  and  swear  to  the  amount  of 
his  claim.  How  can  a  plaintiff  do  that  in  an  action  for  an 
assault  and  battery,  or  libel,  or  trespass  de  bonis,  when  the 
very  object  of  the  action  is  to  have  the  damages  (the  amount 
he  is  entitled  to  recover)  assessed  and  determined  for  him? 
Can  it  be  supposed  that  the  legislature  intended,  in  such 
a  case,  that  the  plaintiff  might  preliminarily  assess  his  own 
damages  at  any  figure  he  chooses,  and  having  thus  specified 
it,  swear  to  it  as  a  claim  which  he  has  against  the  defend- 
ant for  so  much  money  ?  I  think  not.  I  think  the  Code 
of  Procedure  never  contemplated  such  an  extraordinary 
proceeding.  By  section  231,  the  sheriff  is  to  attach  suffi- 
cient of  the  property  of  the  defendant  to  satisfy  the  plain- 
tiff's demand,  according  to  the  complaint,  together  with 
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costs  and  expenses.  Without  referring  to  other  sections 
of  the  Code,  I  will  say  that  I  concur  generally  in  the  views 
expressed  by  Justice  HOGEBOOM,  in  Gordon  agt.  Gaffey  (11 
Jibb.  Pr.  R.  1),  and  that  I  think  his  decision  in  that  case 
was  right. 

Mr.  Justice  JAMES,  in  Floyd  agt.  Blake  (19  How.  Pr.  Rep. 
545),  cites  the  beautiful  poetical  extravaganza  of  Shak- 
speare, "  He  who  steals  my  purse  steals  trash,"  &c.,  to 
show  that  a  "  good  name,"  being  so  much  more  valuable 
than  riches,  it  was  reasonable  that  the  law  should  afford 
the  same  facilities  for  enforcing  a  judgment  for  an  assault 
upon  character  that  it  does  for  an  assault  upon  the  purse. 
Now,  as  my  reverence  for  Shakspeare  is  too  great  to  permit 
me  to  deny  that  he  may  be  cited  even  on  a  question  of  the 
construction  of  the  Code,  I  will  say- that  Shakspeare  con- 
trasts so  forcibly  and  beautifully  the  stealing  of  a  purse 
with  the  filching  of  a  good  name,  and  that  the  question  is 
whether  the  legislature  intended  a  plaintiff  in  an  action  for 
a  libel  or  slander,  to  determine  preliminarily  that  his  name 
was  good,  and  that  he  might  set  his  own  value  upon  it,  and 
fix  and  swear  to  any  amount  in  dollars  that  he  chooses,  as 
the  damages  for  filching  it,  and  thus  have  sufficient  of  the 
property  of  the  defendant  attached  at  the  commencement 
of  the  action  to  secure  the  payment  of  that  amount.  It  is 
strange  that  the  very  ground  upon  which  Judge  EDMONDS 
discharged  the  attachment  in  Hernstein  agt.  Mathewson  (5 
How.  Pr.  R.  196),  did  not  lead  him  to  doubt  the  correct- 
ness of  his  construction  of  section  227  of  the  Code. 

I  think  the  order  appealed  from  should  be  affirmed,  with 
costs. 
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SUPREME  COURT. 

NATHAN  BOUGHTON  agt.  RANSOM  MITCHELL. 

The  supreme  court  can  review  judgments  of  the  county  court,  brought  up  by 
appeal,  on  exceptions  that  are  made  a  part  of  the  record,  though  the  exceptions 
have  not  been  passed  upon  in  the  farmer  court  by  a  motion  for  a  new  trial  in  that 
court ;  and  it  may  reverse  the  judgments  of  such  court  and  grant  new  trials 
therein.  (Adhering  to  the  decision  in  the  case  of  Monroe  agt.  Monroe,  27 
How.  Pr.  Rep.  208.) 

But  this  court  cannot  grant  a  new  trial  in  the  county  court  on  the  ground  that  the 
verdict  was  against  evidence,  until  after  a  motion  has  been  made  in  such  court 
on  that  ground  and  denied. 

A  ruling  of  the  county  court  that  is  excepted  to,  is  a  decision  of  that  court,  and 
it  need  not  be  passed  upon  a  second  time  in  that  court  to  authorize  this  court  to 
review  it.  And  the  rulings  of  a  referee  on  the  trial  of  a  cause  in  the  county 
court  are  deemed  decisions  of  such  court.* 

•NOTE. — Section  351  of  the  Code  says :  "  All  statutes  now  in  force  providing 
for  the  review  of  judgments  in  civil  cases,  rendered  by  courts  of  justices  of  the  peace, 
*  *  *  and  regulating  the  practice  in  relation  to  such  review,  are  repealed;  and 
hereafter  the  only  mode  of  reviewing  such  judgments  shall  be  an  appeal,  as  pre- 
scribed by  this  chapter."  "  The  appeal  shall  be  to  the  county  court  of  the  county 
where  the  judgment  was  rendered  "  (§  352).  "  The  (county)  court  shall  have 
the  same  power  over  its  own  determinations,  the  verdict  of  the  jury,  and  shall 
render  judgment  thereon  in  the  same  manner  as  the  supreme  court  in  actions 
pending  therein"  (§  366,  sub.  5) .  "  Either  party, may  move  for  a  new  trial  on  a 
case  or  exception,  or  otherwise,  and  such  motion  may  be  made  before  or  after 
judgment  has  been  entered;  and  the  provisions  of  this  act  in  relation  to  the  pro- 
ceedings on  receiving  the  verdict  of  a  jury,  exceptions  to  the  decisions  of  the  court,. 
making  and  settling  case  and  exceptions,  motions  for  new  trials,  and  making  up 
the  judgment  roll  in  the  supreme  court,  are  hereby  made  applicable  to  all  appeals 
brought  up  for  trial  as  in  this  chapter  provided  "  (Id.  sub.  6).  "  A  motion  for 
a  new  trial,  on  a  case  or  exceptions,  or  otherwise,  and  an  application  for  judgment 
on  a  special  verdict  or  case  reserved  for  argument  or  further  consideration,  must 
in  the  first  instance  be  heard  and  decided  at  the  circuit  or  special  term,  except 
that  when  exceptions  are  taken,  the  judge  trying  the  cause  may  at  the  trial  direct 
them  to  be  heard  in  the  first  instance  at  the  general  term,  and  the  judgment  in 
the  meantime  Suspended ;  and  in  that  case  they  must  be  there  heard  in  the  first 
instance,  and  judgment  there  given  (§  265,  sub.  1).  f 

If  all  prior  statutes  regulating  the  practice  in  relation  to  the  review  of  judg- 
ments of  justices  of  the  peace  are  repealed  by  section  351  of  the  Code,  it  would 
seem  that  not  only  the  writ  of  error  to  the  common  plerffc  or  county  court,  which 
the  Revised  Statutes  provided  for  bringing  up  for  review  such  judgments,  but  the 
exceptions  that  were  made  part  of  the  record,  and  which  might  be  heard  though 
no  motion  for  a  new  trial  had  been  made  in  those  courts,  were  alike  swept  away. 
For  the  provisions  for  the  review  of  such  judgments  mentioned  in  this  section, 
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Broome  General  Term,  Jlrgued  January,  1865.  Decided 
May,  1865.' 

Before  PARKER,  MASON  and  BALCOM,  Justices, 

THIS  action  was  brought  before  a  justice  of  the  peace 
to  recover  for  an  alleged  breach  of  warranty  of  a  horse 
the  defendant  sold  to  the  plaintiff  for  $125.  The  plaintiff 
alleged  that  the  defendant  warranted  the  horse  sound  and 
right  every  way,  and  that  he  was  unsound  in  his  right  hind 
leg,  and  was  vicious  when  being  shod. 

The  justice  rendered  a  judgment  in  favor  of  the  defend- 
ant for  costs.  The  plaintiff  appealed  from  the  judgment 
to  the  Delaware  county  court,  where  the  cause  was  duly 
referred  to  a  referee  to  hear  and  determine.  The  referee 
reported  and  decided  that  the  horse  was  all  right  as  war- 
ranted by  the  defendant  except  as  to  the  soundness  of  the 
right  hind  leg,  and  that  he  was  unsound  in  that  leg,  which 
tmsoundness  injuriously  affected  his  gait  and  travel ;  and 
tbatihe  plaintiff  had  sustained  damages  by  reason  of  the 
premises  to  the  amount  of  fifty  dollars  ;  and  that  the  plain- 
tiff was  entitled  to  recover  that  sum  of  the  defendant, 
besides  costs. 

The  defendant  made  a  case  containing  his  exceptions, 
which  was  filed  and  made  a  part  of  the  judgment  roll. 
After  judgment  was  entered  in  favor  of  the  plaintiff,  the 
defendant  appealed  therefrom  to  this  court,  without  making 
any  motion  for  a  new  trial  in  the  county  court. 

L.  L.  BUNDY,  for  plaintiff, 

WILLIAM  YOTJMANS,  JR.,  for  defendant, 

By  the  coujrt,  BALCOM,  J.  The  plaintiff's  counsel  has 
made  the  point  that  the  defendant  could  not  appeal  to  this 

must  be  considered  as  applicable  to  all  the  courts  that  are  authorized  to  review 
them.  That  such  is  the  proper  construction  of  this  section,  would  seem  to  be 
•confirmed  by  the  provisions  of  section  366  above  quoted,  making  applicable  the 
practice  of  the  supreme  court  to  all  appeals  brought  up  for  trial  in  the  county 
court. — RHP. 
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court  until  the  county  court  had  passed  upon  the  excep- 
tions on  a  motion  for  a  new  trial  in  that  court.  He  thinks 
the  reasoning  of  the  judge  who  delivered  the  opinion  in 
Carter  agt.  Werner  (27  How.  Pr.  Rep.  385),  in  the  fifth  dis- 
trict, is  more  satisfactory  than  my  opinion  in  Monroe  agt. 
Monroe  (27  How.  Pr.  Rep.  208). 

It  is  true  I  overlooked  a  statute  in  Monroe  agt.  Monroe, 
which  is  cited  in  Carter  agt.  Werner.  But  that  statute  (2 
R.  S.  423,  §  78),  greatly  strengthens  my  conviction  that  my 
conclusion  in  Monroe  agt.  Monroe,  was  correct.  Neither 
that  statute  nor  the  preceding  sections  77,  76  and  73,  have 
been  repealed  by  the  Code,  and  they  are  in  force  so  far  aa 
they  are  applicable  to  civil  actions  that  are  triable  in 
county  courts  (Laws  of  1847,  vol.  1,  p.  330,  ^  36,  37). 

Courts  of  common  pleas  could  grant  new  trials  on  excep- 
tions, or  on  the  ground  that  the  verdict  was  against  evi- 
dence. (2  R.  S.  208,  §  1,  sub.  2  ;  Id.  422,  §  76.)  ^  The 
county  court  may  now  do  the  same  (Code,  §  30,  sub.  13). 
The  supreme  court,  before  the  Code,  could  review,  judg- 
ments of  the  court  of  common  pleas  or  county  court, 
brought  up  by  writ  of  error,  on  exceptions  that  were  made 
part  of  the  record,  though  no  motion  for  a  new  trial  had 
been  made  in  those  courts.  (2  R.  S.  423,  §  80 ;  Laws  of 
1847,  vol.  1,  pp.  323  and  324,  §§  16,  17.)  The  supreme 
court  may  now  review  judgments  of  the  county  court 
brought  up  by  appeal,  on  exceptions  that  are  made  a  part 
of  the  record,  though  the  exceptions  have  not  been  passed 
upon  in  the  former  court  by  a  motion  for  a  new  trial  in  that 
court,  and  it  may  reverse  the  judgments  of  such  court  and 
grant  new  trials  therein.  (Laws  of  1847,  vol.  1,  pp.  323 
and  324,  §§  16,  17  ;  Code,  §  344.)  • 

An  appeal  will  also  lie  to  this  courVfrom  an  order  of  the 
county  court  granting  or  refusing  a  new  trial  in  an  action 
tried  in  that  court.  (Code,  §  30,  sub.  13  ;  Id.  §  344.)  But 
this  court  cannot  grant  a  new  trial  in  the  county  court  on 
the  ground  that  the  verdict  was  against  evidence,  until 
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sifter  a  motion  has  been  made  in  such  court  on  that  ground 
and  denied,  for  the  reason  that  such  court  must  pass  upon 
such  a  question,  to  authorize  an  appeal  on  that  ground 
(see  Whitney  agt.  Wells,  28  How.  Pr.  Rep.  150).  A  ruling 
of  the  county  court  that  is  excepted  to,  is  a  decision  of 
that  court,  and  it  need  not  be  passed  upon  a  second  time 
in  that  court  to  authorize  this  court  to  review  it;  and  the 
rulings  of  a  referee  on  the  trial  of  a  cause  in  the  county 
court  are  deemed  decisions  of  such  court  (Code,  §  272). 

These  reasons,  and  those  assigned  in  Monroe  agt.  Monroe, 
satisfy  me  that  we  should  adhere  to  our  conclusion  in  that 
case,  and  review  the  exceptions  taken  on  the  trial  of  this 
cause,  though  no  motion  for  a  new  trial  has  been  made  in 
the  county  court.  None  of  the  questions  made  respecting 
the  viciousness  of  the  horse  when  being  shod  need  be 
noticed,  for  the  reason  that  the  final  decision  of  the  referee 
on  that  question  was  in  favor  of  the  defendant.  And  I  am 
of  the  opinion  the  referee  did  not  err  in  any  ruling  he 
made  upon  the  trial,  on  the  branch  of  the  case  he  decided 
in  favor  of  the  plaintiff. 

My  conclusion  therefore  is,  that  the  judgment  in  the 
action  should  be  affirmed,  with  costs, 

PARKER  and  MASON,  JJ.,  concurring. 


SUPREME  COURT. 

JOHN  E.  TALLMAN,  respondent  agt.  THE  ATLANTIC  FIRE  AND 
MARINE  INSURANCE  COMPANY,  appellant. 

Where  &  policy  of  insurance  on  chattels  contains  a  clause  that  "  in  case  of  any 
sale,  transfer,  or  change  of  title  in  the  property  insured,  such  insurance  shall 
be  void  and  cease,"  the  execution  of  a  chattel  mortgage  on  the  property  by  the 
insured  to  a  third  person,  without  notice  to  the  insurance  company,  or  their 
assent  obtained,  avoids  the  policy. 

And  the  sale  of  the  mortgaged  property  under  the  power  contained  in  the  mortgage 
to  the  mortgagee,  and  possession  by  him  without  notice  to  the  insurer,  avoids 
the  policy. 
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Where  the  insicfed  has  no  interest  in  th«  property  at  the  time  of  the  loss,  the  policy 
is  void,  although  the  loss  is  by  the  terms  of  the  policy  made  payable  to  a  third 
person  having  an  interest  in  the  property. 

The  transfer  by  one  partner  to  another  of  his  interest  in  the  property  insured, 
without  any  notice  to  the  insurer,  does  not  affect  the  policy 

Schenectady  General  Term,  May,  1865. 

Before  BOCKES,  JAMES,  ROSEKRANS  and  POTTER,  Justices. 

THIS  is  an  action  brought  by  the  plaintiff  upon  a  policy 
of  insurance  issued  by  the  defendants  to  the  firm  of  "  Stur- 
tevant, Sons  &  Co."  upon  certain  machinery  for  the  manu- 
facture of  paper,  in  Ogdensburgh,  St.  Lawrence  county. 
The  policy  was  issued  9th  January,  1861,  insuring  to  the 
extent  of  $2,000,  the  loss,  if  any,  payable  to  the  "Hon. 
W.  C.  Brown."  The  property  in  question  had  been  pur- 
chased by  the  insured  of  Judge  Brown,  on  the  13th  of 
November,  previous,  by  an  executory  contract,  in  which 
Brown  covenanted  to  give  immediate  possession  and  did 
give  such  possession ;  and  further  covenanted^  that  after 
the  payment  of  $2,500,  the  insured  should  have  the  title. 
On  the  contract  "  Sturtevant,  Sons  &  Co."  had  paid  all 
but  about  $1,000  at  the  time  of  taking  said  insurance. 
One  Royal  Tallman,  son  of  plaintiff,  was  one  of  the  firm 
of  Sturtevant,  Sons  &  Co.  This  policy  was  received  9th 
January,  1862,  and  in  August  of  that  year,  S.  L.  Sturte- 
vant, one  of  the  said  firm,  sold  out  his  interest  in  the  said 
firm  to  Frederick  J.  Sturtevant,  his  brother,  another  mem- 
ber of  said  firm.  No  notice  was  given  to  the  defendants 
of  his  transfer.  After  that  the  business  which  commenced 
1st  January,  1861,  was  carried  on  in  the  name  of  "  Stur- 
tevant, Son  &  Co."  The  firm  remained  the  same,  except 
that  one  son  of  Norman  Sturtevant,  the  father,  had  retired 
after  selling  his  interest  to  the  other  son.  On  the  21st 
November,  1862,  Sturtevaut,  Son  &  Co.,  to  wit:  Norman 
Sturtevant,  Royal  Tallman  and  Frederick  J.  Sturtevant, 
executed  a  chattel  mortgage  to  John  E.  Tallman,  the  plain- 
tiff, upon  the  insured  property  for  $1,539.24,  as  security 
for  plaintiff's  indorsement  of  certain  notes  to  that  amount 
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for  the  said  firm.  This  mortgage  was  foreclosed  and  the 
property  sold  at  public  auction  18th  April,  1863.  Plain- 
tiff became  the  purchaser,  and  took  possession  at  the  time 
of  the  purchase,  and  after  that  day  Sturtevant  Son  &  Co., 
had  no  possession  of  the  property,  and  ceased  to  carry  on 
the  business  ;  and  from  and  after  that  day  the  business  was 
carried  on  by  the  plaintiff;  his  son,  Royal  Tallman,  acted 
as  agent  .and  manager  of  the  plaintiff  in  conducting  the 
business. 

On  the  9th  January,  1863,  the  plaintiff,  John  E.  Tallman, 
obtained  a  renewal  receipt  from  the  defendants'  agent,  upon 
$1,000,  one-half  the  sum  insured  by  the  policy,  for  one 
year,  and  paid  the  premium  therefor.  The  defendants' 
business  with  this  firm  was  conducted  by  D.  M.  Chapin, 
their  agent.  The  agent  of  the  defendants  who  gave  this 
•receipt  did  not  then  know  that  one  of  the  Sturtevants  had 
retired  from  the  firm,  nor  did  he  ever  know  how  many  of 
them  composed  that  firm.  Neither  the  defendants  or  their 
agent  had  knowledge  that  the  said  firm  had  mortgaged  the 
property  to  John  B.  Tallman,  the  plaintiff,  nor  had  the 
defendants  or  their  agent  any  knowledge  at  the  time  of 
issuing  such  renewal  receipt,  of  the  foreclosure  of  the 
mortgage  and  of  the  transfer  of  the  business  to  the  plain 
tiff.  The  plaintiff  subsequently  to  the  day  of  obtaining 
this  renewal  receipt,  effected  two  other  insurances  from 
other  insurance  companies,  of  which  companies  Chapin 
(defendants'  agent)  was  also  agent ;  one  on  the  26th  Jan- 
uary, 1863,  in  the  North  American  Insurance  Company  of 
Hartford,  of  $1,500  on  said  machinery  to  plaintiff,  "for 
whom  it  may  concern,"  for  three  months,  and  $500  on  rags 
for  one  month,  and  on  the  26th  of  April  of  the  same  year, 
this  was  renewed  for  one  year  on  the  machinery  ;  and  on 
the  day  last  named  he  obtained  an  additional  insurance  on 
the  machinery  of  $1,500  in  the  Massasoit  Insurance  Com- 
pany of  Springfield.  Notice  of  these  last  insurances  was 
oot  given  by  the  plaintiff  to  the  defendants'  company  in 
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any  other  manner  than  that  Chapin,  who  was  the  agent  at 
Ogdensburgh  of  the  defendants,  and  of  all  the  companies 
in  which  policies  were  obtained  on  such  machinery,  did 
know,  and  he  indorsed  as  agent  of  the  two  latter  companies 
upon  the  policies  respectively  issued  by  them,  notice  of  all 
the  other  insurances,  including  that  by  the  plaintiff  in  this 
action,  but  did  not  make  the  same  indorsement  on  the  policy 
issued  by  defendants.  On  the  9th  day  of  May,. 1863,  the 
mill  and  the  insured  property  was  destroyed  or  greatly 
injured  by  fire,  exceeding  the  amount  insured  by  the 
defendants.  On  the  29th.  May,  1863,  Judge  Brown  sold 
and  assigned  to  the  plaintiff,  in  consideration  of  $1,061.50, 
his  contract  with  Sturtevant,  Sons  &  Co.,  and  the  policy 
of  insurance  in  the  defendants'  company,  and  the  loss 
which  was  payable  to  him,  as  by  renewal  receipt  of  9th 
January,  1863,  and  all  his  right  of  claim  to  damage  on  loss* 
by  fire. 

This  action  was  afterwards  brought  by  the  plaintiff  to 
recover  for  that  loss  ;  all  other  facts  will  sufficiently  appear 
in  the  opinion.  The  cause  was  tried  at  the  June  circuit, 
St.  Lawrence  county,  1864.  The  jury  found  a  verdict  for 
plaintiff.  A  case  was  made  containing  exceptions,  and  the 
defendants  appealed  from  the  judgment  entered  on  the  ver- 
dict to  the  general  term. 

MYERS  &  MAGONE,  for  defendants  and  appellants. 

I.  Sturtevant,  Sons  &  Company  were  not  the  absolute 
owners  of  the  property  at  the  time  they  effected  the  insu- 
rance, and  no  notice  of  their  qualified  interest  was  given 
to  the  defendant  at  the  time  the  insurance  was  effected, 
nor  was  the  qualifications  of  the  interest  stated  in  the 
policy  as  required  by  subdivision  six  of  the  conditions  of 
the  policy,  and  the  omission  rendered  the  policy  void. 
There  is  no  waiver  of  this  condition,  or  pretence  of  waiver 
shown  in  the  case.  Even  if  it  were  true  as  urged  by  plain- 
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tiff's  counsel  that  the  agent  D.  M.  Chapin,  had  full  knowl- 
edge, such  knowledge  does  not  avail  the  assured  in  the 
absence  of  fraud  on  the  part  of  the  defendant.  (Jennings 
agt.  The  Chenango  Mutual  Ins.  Co.  2  Denio,  75  ;  Chase  agt. 
Hamilton  Ins.  Co.  20  JV.  Y.  R.  52  ;  Wilson  agt.  Genesee  Ins. 
Co.  14  JV.  Y.  R.  418.) 

II.  The  assured,  Sturtevant,  Sons  &  Co.,  had  no  insura- 
ble  interest  in  the  property  at  the  time  of  the  destruction 
or  injury  thereof  by  fire.  Sanford  L.  Sturtevant  conveyed 
all  his  interest  in  the  property  to  F.  J.  Sturtevant,  October 
6th,  1862,  and  the  new  firm  of  Sturtevant,  Son  &  Co.  suc- 
ceeded to  all  the  right  and  interest  of  the  firm  of  Sturte- 
vant, Sons  &  Co.,  and  they  conveyed-  all  their  interest  in 
the  property  to  John  E.  Tallman,  November  21,  1862,  by 
chattel  mortgage,  without  notice  to  the  defendant.  Tallman 
foreclosed  the  mortgage  and  bid  in  the  property  at  public 
sale,  under  the  power  contained  therein,  and  thereby  extin- 
guished the  equity  of  redemption  of  Sturtevant,  Son  &  Co. 
in  the  insured  property.  It  is  expressly  provided  by  the 
terms  of  the  policy  that  "  in  case  of  any  sale,  transfer,  or 
change  of  title  in  the  property  insured  by  this  company, 
such  insurance  shall  be  void  and  cease."  Without  an 
interest  in  the  property  at  the  time  of  the  loss,  the  insured 
cannot  recover.  (Jlngell  on  Fire  and  Life  Insurence,  §  55  ; 
Murdoch  agt.  The  Chenango  Co.  Mutual  Insurance  Company, 
2  Com.  p.  210  ;  Kent's  Com.  v.  3,  p.  344  ;  Hancox  agt.  Fishing 
Ins.  Co.  2  Sumner,  142  ;  The  Saddler  Company  agt.  Badcock, 
2  JUk.  554 ;  Lynch  agt.  Dalzell,  3  B.  P.  C.  497  ;  23  Pick- 
ering, 418.)  As  to  the  legal  effect  consequent  on  the  exe- 
cution of  the  bill  of  sale  by  S.  L.  Sturtevant  to  F.  J.  Stur- 
tevant, and  the  chattel  mortgage,  aside  from  the  conditions 
of  the  policy,  see  Jlngell  on  Insurance,  page  105,  §  63,  and 
authorities  there  cited. 

It  may  be  urged  that  the  sale  from  S.  L.  Sturtevant  to 
F.  J.  Sturtevant,  or  in  other  words  the  sale  of  the  interest 
of  one  partner  to  another,  without  notice  to  the  defendant, 
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although,  directly  repugnant  to  the  seventh  subdivision  of 
the  conditions  of  the  policy,  does  not  avoid  the  policy. 
The  supreme  court  so  decided  in  Wilson  agt.  The  Genesee 
Mutual  Ins.  Co.  (16  Barb.  511),  and  the  decision  was  inci- 
dentally approved  in  Dey  agt.  Poughkeepsie  Mutual  Ins.  Co. 
(23  Barb.  623).  We  are  not  aware  that  the  precise  ques- 
tion has  ever  been  passed  upon  in  the  court  of  appeals, 
and  we  entertain  the  opinion  that  whenever  it  is,  such  a 
transfer,  in  direct  violation  of  the  fair  words  of  the  con- 
tract of  insurance,  will  be  held  an  avoidance  of  the  policy. 
We  therefore  urge  upon  the  court  in  this  case  a  decision 
upon  this  precise  question. 

It  was  urged  upon  the  trial  of  this  case  at  the  circuit, 
that  John  E.  Tallman  acquired  no  additional  interest  in 
the  insured  property  by  the  foreclosure  of  the  chattel 
mortgage.  That  the  mortgagee  could  not  become  the  pur- 
chaser and  thereby  extinguish  the  mortgagors'  equity  of 
redemption,  citing  The  Buffalo  Steam  Engine  Works  agt. 
The  Sun  Mutual  Insurance  Company,  (17  JV.  Y.  R.  401),  as 
an  authority  in  support  of  the  doctrine.  Upon  a  careful 
examination  of  the  case,  it  will  be  observed  that  no  such 
decision  was  necessary  to  an  adjudication  of  the  case,  and 
that  the  judgment  was  reversed  on  other  and  entirely  dif- 
ferent ground.  The  case  is  most  certainly  far  short  of  an 
authority.  The  precise  question  of  the  right  of  a  mort- 
gagee to  become  the  purchaser  at  the  foreclosure  sale,  was 
presented  to  this  court  in  Olcott  agt.  The  Tioga  Railroad 
Company  (40  Barb.  1*79),  Monroe  general  term,  1862,  and 
the -court  held  that  on  "  a  sale  to  cut  off  this  mere  equita- 
ble right,  the  mortgagee  may  bid  to  protect  the  title  already 
absolutely  vested  ip  him,"  and  this  decision  of  the  general 
term  was  affirmed  in  the  court  of  appeals,  September,  1863 
(note  a,  40  Bar.  192).  This  decision  was  five  years  subse- 
quent to  the  dicta  in  the  17  JV*.  Y.  R.,  urged  by  the  plain- 
tiff's counsel.  However,  even  if  the  assured  had  any 
equity  of  redemption  in  the  property,  it  would  not  avail 
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him  when  his  acts  were  in  direct  conflict  with  the  terms 
of  his  contract,  as  a  conveyance  by  way  of  chattel  mort- 
gage carries  the  whole  legal  title  in  the  property  to  the 
mortgagee  absolutely,  (Butler  agt.  Miller,  1  JV.  Y.  R.  496  ; 
Ferguson  agt.  Lee,  9  Wend.  258,)  and  upon  the  failure  of 
the  mortgagors  to  perform  the  condition  of  the  mortgage, 
the  mortgagee  acquired  an  absolute  title  to  the  property. 
(Brown  agt.  Bement,  8  Johns.  86  ;  Ackley  agt.  Finch,  7  Cow. 
290.)  In  the  suit  of  The  Western  Massachusetts  Ins.  Co. 
agt.  Riker  (2d  American  Law  Register,  p.  127),  it  was  held 
that  a  policy  of  insurance,  one  of  the  conditions  of  which 
is  that  "  in  case  of  any  sale,  transfer,  or  change  of  title 
in  the  property  insured,  such  insurance  shall  be  void  and 
cease,"  is  avoided  by  a  conveyance  which  is  absolute  in 
form,  though  given  as  security  for  a  debt  merely.  And 
where  the  insurance  is  upon  a  single  building,  and  the 
conveyance  is  of  an  undivided  interest  only,  the  convey- 
ance avoids  the  whole  policy,  notwithstanding  the  interest 
of  the  insured  remaining  unconveyed  is  shown  to  exceed 
in  value  the  sum  insured. 

III.  The  additional  insurance  effected  by  John  E.  Tall- 
man, without  notice  to  the  company,  avoided  the  policy, 
being  a  direct  and  positive  breach  of  the  contract  on  the 
part  of  the  assured  (Mellon  agt.  The  Hamilton  Fire  Ins.  Co. 
17  JV".  Y.  R.  109).  It  is  expressly  stipulated  in  the  body 
of  the  policy,  that  "  if  the  assured,  or  any  other  person  or 
parties  shall  hereafter  make  any  other  insurance  on  the 
same  property,  and  shall  not  with  all  reasonable  diligence 
give  notice  thereof  to  this  company,  and  have  the  same 
indorsed  on  this  instrument,  or  otherwise  acknowledged  by 
them  in  writing,  this  policy  shall  cease  and  be  of  no  further 
effect."  No  notice  in  writing  is  shown  or  even  pretended 
— but  it  is  assumed  from  the  fact  that  D.  M.  Chapin  was 
the  agent  of  each  of  the  several  companies  with  whom  the 
additional  insurance  was  effected,  that  the  defendant  in 
this  case  is  chargeable  with  notice  of  any  fact  that  came 
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to  Mr.  Chapin's  knowledge  while  acting  not  only  out  of 
defendant's  employment,  but  in  the  employment  of  rival 
companies.  There  is  no  evidence  whatever  in  the  case 
that  the  defendant  had  knowledge  that  Mr.  D.  M.  Chapin 
was  the  agent  of  any  other  company.  The  courts  have 
not  yet  established,  even  by  implication,  that  such  knowl- 
edge of  the  individual  is  any  notice  whatever  to  the  com- 
pany, much  less  a  written  acknowledgment  or  indorsement 
as  required  by  the  terms  of  the  policy.  On  the  contrary, 
it  has  been  expressly  adjudicated  that  actual  knowledge 
of  the  true  state  of  the  facts  on  the  part  of  the  agent,  in 
the  absence  of  fraud,  will  not  relieve  the  assured  against 
a  breach  of  any  of  the  conditions  of  the  contract  of  insu- 
rance. (Jennings  agt.  The  Chenango  Mutual  Ins.  Co,  2  Denio, 
75  ;  Chase  agt.  Hamilton  Ins.  Co.  20  JV.  F.  R.  52  ;  Wilson 
agt.  Genesee  Ins.  Co.  14  JV.  Y.  R.  418.)  According  to  the 
conditions  in  the  policy  in  this  case,  it  is  wholly  immaterial 
who  effects  the  additional  insurance,  as  it  avoids  the  policy 
by  force  of  the  contract,  but  in  this  case  the  plaintiff  is 
also  the  party  who  effected  the  additional  insurance. 

IV.  It  was  claimed  on  trial  at  the  circuit,  and  may  pos- 
sibly be  urged  on  argument,  that  as  the  loss  was  payable 
to  Mr.  Brown,  and  he  conveyed  his  interest  to  the  plaintiff, 
that  the  plaintiff  is  shielded  not  only  from  the  acts  of  Stur- 
tevant,  Sons  &  Co.,  but  also  from  his  own  acts.  The  legal 
rule  fixed  by  judicial  decision  is  the  other  way.  It  is 
expressly  held  that  when  the  insurance  is  effected  in  the 
name  of  one,  loss,  if  any,  payable  to  another,  the  party  to 
whom  the  loss  is  payable  cannot  recover  unless  the  party 
named  as  the  assured  in  the  policy  can.  (Grosvenor  agt. 
The  Atlantic  Fire  Ins.  Co.  of  Brooklyn,  17  JV.  F.  R.  391  j  Id. 
401 ;  Bidwell  agt.  Northwestern  Ins.  Co.  19  JV.  F.  R.  179.) 
In  17  JV.  F.  R.,  at  page  395,  the  court  say:  "It  is  the 
damage  sustained  by  the  party  insured,  and  not  by  the 
party  appointed  to  receive  payment,  that  is  recoverable 
from  the  insurers  (Macomber  agt.  The  Cambridge  Mutual  Fire 
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Ins.  Co.  8  Cush.  133).  The  insurance  being  upon  the  inter- 
est of  the  mortgagor,  and  he  having  parted  with  that 
interest  before  the  fire,  no  loss  was  sustained  by  him,  and 
of  course  none  was  recoverable  by  his  assignee  or  appointee. 
The  right  of  such  a  party  being  wholly  derivative,  cannot 
exceed  the  right  of  the  party  under  whom  he  claims." 
(Carpenter  agt.  The  Providence  Washington  Ins.  Co.  16  Pe- 
ters, 495  ;  Foster  agt.  The  Equitable  Fire  Ins.  Co.  2  Gray, 
216.) 

V.  If  the  policy  had  life  as  a  valid  instrument,  Royal 
Tallman  was  one  of  the  assured  thereby,   and  had  con- 
tracted pursuant  to  the  eleventh  subdivision  of  the  condi- 
tions of  the  policy  that  "  if  there  appear  any  fraud  or 
false  swearing,  the  assured  shall  forfeit  all  claim  under  this 
policy."     At  folio  104  of  the  case,  the  defendant  offered  to 
prove  false  swearing  on  the  part  of  Royal  Tallman  in  sup- 
port of  his  claim  for  loss  under  the  policy,  and  the  court 
excluded  the  evidence  on  the  ground  of  immateriality,  and 
the  defendant  excepted.    This  ruling  of  the  court,  assuming 
the  policy  to  be  valid,  we  deem  clearly  erroneous.     Evi- 
dence which  has  a  legitimate  tendency  to  satisfy  the  jury 
that  the  contract  was  broken  is  properly  admissible,  and 
its  exclusion  is  sufficient  ground  to  reverse  the  judgment. 
(Boyle  agt.  Coleman,  13  Barb.  42  ;  Jlnthoine  agt.  Coit,  2  Hall 
Sup.  C.  R.  40;  Lytle  agt.  Erwin,  26  How.  491;  Lockwood 
agt.  Thome,  18  JV.  Y.  R.  286  ;  Id.  293.) 

VI.  The  court  erred  in  overruling  the  defendant's  objec- 
tion to  the  admissibility  of  the  proofs  of  loss  furnished  by 
Wm.  C.  Brown,  and  in  admitting  such  proofs  in  evidence 
against  defendant's  several  objections,  especially  in  view 
of  immediate  notice  to  Mr.  Brown  that  such  proofs  would 
not  be  accepted.     The  court  also  erred  in  admitting  the 
proofs  of  loss  furnished  by  Sturtevant,  Son  &  Co.,  as  they 
were  not  the  party  insured.     No  proofs  were  offered  by 
Sturtevant,  Sons  &  Co.,  but  only  by  Mr.  Brown  and  Stur- 
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tevant,   Son  &  Co.,  entirely  different  parties  from  those 
insured. 

VII.  The  court  erred  in  denying  defendant's  motion  for 
a  nonsuit  at  the  close  of  the  evidence  on  each  of  the  several 
grounds  claimed,  and  also  erred  in  refusing  to  charge  the 
jury  as  requested  by  defendant,  but  especially  in  refusing 
to  charge  that  the  neglect  of  Sturtevant,  Sons  &  Co.  to 
notify  the  defendant  of  their  qualified  interest  in  the  pro- 
perty at  the  time  of  effecting  the  insurance,  avoided  the 
policy,  and  in  refusing  to  charge  that  if  the  renewal  receipt 
of  1863  was  issued  without  the  authority  or  assent  of  the 
assured,  their  verdict  should  be  for  the  defendant.     That 
the  execution  of  the  chattel  mortgage  was  without  notice 
to  the  defendant.     These  were  questions  of  fact  for  the 
jury,  and  their  withdrawal  from  the  jury  was  error. 

VIII.  We  are  not  unconscious  of  the  uniform  tendency 
of  our  courts  to  lean  towards  the  plaintiff  in  actions  arising 
on  policies  of  insurance,  often  with  the  view  of  protecting 
innocent  persons    from   loss  growing  out  of  carelessness 
in  effecting  the  insurance,  or  in  doing  some  other  act  not 
in  strict  technical  compliance  with  the  letter  of  the  con- 
tract of  insurance.     However,  in  this  case  there  is  a  total 
want  of  compliance  with  the  spirit  as  well  as  the  letter  of 
the  contract.     The  title  of  the  assured  in  the  property  was 
conditional ;  the  assured  neglected  to  disclose  their  true 
interest,  although  bound  under  pain  of  avoidance  to  do  so. 
They  contracted  that  in  case  of  any  additional  insurance, 
either  by  themselves  or  any  other  person  or  parties,  without 
the    same   being   indorsed    on   the    policy,    or   otherwise 
acknowledged  by  defendant  in  writing,  the  policy  shall 
cease  and  be  of  no  further  effect.     The  plaintiff  in  this 
action  effected    other  large   insurances  on  the   property. 
They  contracted  that  in  case  of  "  any  sale,   transfer  or 
change  of  title  in  the  property  insured  by  this  company, 
such  insurance   shall  be  void  and  cease."     Yet  notwith- 
standing this  plain  agreement,  they  convey  the  one  to  the 
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other,  and  mortgage  to  a  stranger,  without  notice ;  suffer  a 
foreclosure  under  the  mortgage,  see  other  and  different  per- 
sons in  the  actual  possession  of  the  property,  neglect  to 
give  any  "notice  to  the  company,  propose  the  one  to  the 
other  to  feloniously  burn  the  property,  come  into  court 
and  by  accident  or  the  exhaustion  of  the  jury  obtain  only 
a  Scotch  verdict  on  the  question  of  felonious  burning. 
It  is  a  case  devoid,  of  merit,  and  a  judgment  contrary  to 
law,  and  should  be  reversed. 

FOOTE  &  MAGONE,  for  plaintiff  and  respondent. 

1.  The  purchaser  under  an  executory  contract  of  pur- 
chase is  in  law  the  owner,  and  has  an  insurable  interest 
therein.     (JEtna  Insurance  Company  agt.   Tyler,  16   Wend. 
385  ;  McGivney  agt.  Ph&nix  Insurance  Company,  1    Wend. 
85;  Phillips  on  Insurance,  §§  174  and  180.) 

2.  A  party  effecting  an  insurance  is  not  required  to  dis- 
close the  ownership  unless  "specially"  requested  by  the 
company,  and  will  recover  according  to  his  "  real  "  interest. 
(Kernochen  agt.  The  N.  Y.  Bowery  Ins.   Co.  17  JV*.    Y.  Rep. 
428 ;  Niblo  agt.  The  JV.  A.  Fire  Ins.  Co.  1  Sand.  551  JV.  Y. 
Superior  Court;   18  Pick.  Mass.  419.) 

3.  It  is  in  proof  that  the  state  of  the  title  was  known 
to  the  agent,  and  disclosed  to  him  by  the  payee  of  the 
policy  at  the  time  of  effecting  the  insurance,  and  the  non- 
indorsement  of  the  state  of  the  title  on  the  policy  was  a 
waiver.     (Ames  agt.   The  JV.    Y.  Union  Ins.  Co.  14  JV.    Y. 
Rep.  253  ;  McEwen  agt.  The  Montgomery  Insurance  Co.  5 
Hill,  101  ;   Gait  agt.  National  Ins.  Co.  25  Barb.  189  ;  JV.  Y. 
Superior  Court,  4  Bosworth,  179  ;    Wilson  agt.   Genesee  Ins. 
Co.  16  Barb.  511.)     "  An  insurance  company  is  chargeable 
with  knowledge  of  all  the  facts  stated  by  the  applicant  for 
insurance  to  the  Company's  agent  respecting  the  applicant's 
title  aud  interest  in  the  premises."     (Hodgkins  agt.   The 
Montgomery  Ins.  Co.  34  Barb.  213;  Ames  agt.   The  JV.   Y. 
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Union  Ins,  Co.  14  JV.  Y.  Rep.  253.)  The  agent  acts  for 
the  company  in  communicating  with  the  assured,  and 
facts  known  to  him  are  presumed  to  be  known  to  the  com- 
pany, so  far  as  such  knowledge  is  necessary  to  the  validity 
of  the  insurance  (1  Phillips,  §  556).  DENIO,  J.  (19  JV*.  F. 
Rep.  at  page  182),  says  :  "  There  is  much  greater  latitude 
in  applying  a  policy  of  insurance  to  the  '  interest  intended 
to  be  covered  '  than  in  other  contracts ;"  and  in  Bidwell 
agt.  The  North  Western  Ins.  Co.  (24  JV.  F.  Rep.  p.  303), 
GOULD,  J.  says  :  "  When  not  contradictory  to  the  terms 
of  the  policy,  it  may  be  shown  '  whose  '  property  it  was 
intended  to  cover,  and  what  '  property  '  or  '  interest '  it 
was  intended  to  cover." 

4.  The  respondent  under  the  testimony  would  have  been 
entitled  to  relief,  and  to  have  had  the  state  of  the  title 
indorsed  on  the  policy,  had  it  been  necessary  for  his  reco- 
very, even  on  the  trial,  and  without  a  prayer  to  that  effect. 
(JV.  F.  Ice  Company  agt.  North  Western  Ins.  Co.  23  JV.  F. 
Rep.  357,  in  opinion  of  COMSTOCK,  J. ;  Quick  agt.  Stuyvesant, 
2  Paige,  84;  Story  on  Contracts,  §  641.) 

II.  The  interest  of  the  agent,  in  order  to  defeat  the  pol- 
icy, should  be  a  legal  and  insurable  interest,  and  not  a 
mere  expectation  ;  and  it  should  be  an  interest  sought  to 
be  covered  by  the  policy  (Phillips  on  Insurance,  §  183).    The 
agent  had  had  such  an  interest  as  assignee,  but  had  sold  it 
to  Brown. 

III.  The  reply  to  the  appellant's  exception,   that  the 
insurance  was  renewed  without  the  authority  of  the  assured, 
is  answered  by  this, 

1.  That  the  preliminary  proofs  were  made  by  Sturtevant, 
Son  &  Co.,  representing  the  insurable  interest  of  Sturte- 
vant,  Sons  &   Co.,   and  the   policy  thereby  ratified  and 
adopted.     (Schedule  JVo.  7,  fol.  172  ;  Phillips  on  Ins.  §  390). 

2.  The  same  was  done  by  the  payee,  who  held  the  cove- 
nants of  Sturtevant,  Sons  &  Co.,  to  maintain  such  insurance 
for  him  (Exhibit  B,  fol.  166). 
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3.  All  of  the   co-partners  were  witnesses,  and  two  of 
them  called  by  the  appellant,  yet  no  testimony  was  offered 
by  them  that  they  did  not  authorize  or  request  Tallman  to 
pay  for  such  insurance. 

4.  The  appellant  was  in  law  justly  refused  the  right  to 
question  the  proper  renewal  of  the  policy,  as  bound  by  his 
contract,  in  the  hands  of  the  party  in  interest. 

IV.  The  transfer  by  the  retiring  member  of  a  firm  to 
the  remaining  copartners  of  his  interest  in  property  insured, 
is  not  such  a  sale  and  transfer  as  contemplated  by  the  con- 
ditions of  the  policy  (Wilson  agt.  Genesee  Mu.  Ins.  Co.  16 
Barb.  511).     But  otherwise,  if  a  new  member  had  been 
introduced  into  the  firm  (Dey  agt.  Poughkeepsie  Mu.  Ins. 
Co.  23  Barb.  623). 

2.  The  proof  being  that  the  partner  had  retired  prior  to 
the  renewal,  such  renewal  would  inure  to  the  remaining 
firm,  if  the  retiring  partner  had  not  retained  his  insurable 
interest ;  much  more  where  his  insurable  interest  stjjl  sub- 
sisted, as  in  this  case  (See  authorities  cited  below). 

3.  The  partnership  was  dissolved  as  between  the  part- 
ners inter  se,  but  not  as  between  them  and  the  payee  of  the 
policy,   Wm.   C.   Brown,   for  their  joint  indebtedness  to 
Brown  still  existed  (see  testimony  of  Brown  at  folio  70),  and 
their  joint  insurable  interest  remained  while  their  indebt- 
edness to  him  remained  (Buffalo  Steam  Engine  Works  agt. 
The  Sun  Mu.  Ins.  Co.  17  JV.  Y.  Rep.4Q2,  in  opinion  of  court). 

V.  The  5th  exception  taken    (fol.  145),  by  appellant, 
that  the  subsequent  insurance  effected  by  Tallman,  if  with- 
out notice  to  the  defendant,  vitiated  the  policy,  is  not  tena- 
ble in  law,  as  Tallman  was  only  a  mortgagee  at  best.     (Buf- 
falo Steam  Engine   Works,   17  JV.  Y.  Rep.  402  ;  JEtna,  Ins. 
C».  agt.  Tyler,  16  Wend.  385  ;  Kenny  agt.  Clarkson,  1  John. 
385.) 

2.  Any  mortgagee  has  the  right  to  insure  the  property 
mortgaged  on  his  own  motion,  and  that  without  vitiating 
the  policy  of  the  mortgagor  in  his  own  hands,  much  less  in 
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the  hands  of  his  assignee,  as  in  this  case.  The  contrary 
doctrine  would  be  monstrous.  The  policy  of  the  mortgagor 
or  of  his  assignee  would  be  vitiated  only,  where  the  mort- 
gagor himself  was  a  party  to  such  subsequent  insurance. 
Double  insurance  exists  only  where  the  insurable  interests 
are  identical.  The  policy  issued  by  the  appellant  was  on 
the  property  ;  the  policies  to  Tallman  were  nominally  on 
the  property,  but  in  fact  were  only  upon  his  interest,  and 
he  was  not  bound  to  give  notice  even  to  his  own  insurers, 
much  less  to  the  insurers  of  the  mortgagor,  nor  supposed 
to  know  of  that  insurance.  (Columbian  Ins.  Co.  agt.  Lynch, 
11  John.  232  ;  Mutual  Safety  Ins.  Co.  in  Error  agt.  Hone,  2 
Comstock,  235.) 

3.  The  proofs  were  clear  and  distinct  that  the  agent  had 
notice  ;  that  he  was  the  agent  of  all  the  underwriters  ;  that 
he  stated  such  other  insurance  in  writing,  but  for  the  rea- 
sons in  law  last  above  stated,  reference  to  authorities  on 
these  heads  is  omitted,  as  not  deemed  important  or  neces- 
sary. 

VI.  The  6th  request  of  appellant's  counsel  to  charge  the 
jury  was  founded  on  the  7th  condition  of  the  policy  (last 
clause),  folio  43. 

1.  A  mortgage  is  not  such  a  sale  of  property  as  is  con- 
templated in  the  condition.     (Conover  agt.  The  Sun  Ins.  Co. 
1  JV.  7.  Rep.  290  ;   Shotwell  agt.  The  Jefferson  Ins.   Co.  N. 
Y.  Superior  Court,  5  Bosw.  247.) 

2.  A  chattel  mortgage  is  not  even  a  conditional  sale,  it 
gives  only  an  interest  coupled  with  a  power  of  sale,  and 
through  a  chattel  mortgage  the  mortgagee  cannot  acquire 
the  title  as  purchaser  under  it.     (17  JV*.  Y.  Rep.  402,  cited 
below  in  opinion  of  court ;   1  JV.  Y.  Rep.  290,  cited  ante.) 

VII.  The  appellant  asked  in  his  7th  exception  (fol.  146) 
that  the  sale  of  the  mortgaged  property  by  Tallman,  the 
mortgagee,  to  himself,  should  vitiate  the  policy.     This  was 
founded  on  the  7th  condition  of  the  policy,  (fol.  43),  and 
the  court  rightly  refused  to  charge  as  requested ;  for, 
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1.  Such  sale  did  not  destroy  the  insurable  interest  of  the 
mortgagors. 

2.  It  did  not  transfer  the  title  to  Tallman,  as  he  was  only 
a  mortgagee  notwithstanding  such  sale  ;  and, 

3.  If  any  other  person  besides  the  mortgagee  had  become 
the  purchaser,  it  would  have  foreclosed  only  the  equity  of 
redemption  of  the  mortgagors  so  far ;  the  nominal  title 
would  still  have  been  in  Brown,  and  while  the  indebtedness 
of  Sturtevant,  Sons  &  Co.  to  Brown  remained  unpaid,  and 
an  obligation  on  and  against  them,  the  "  insurable  inter- 
est" of  Sturtevant,  Sons  &  Co.,  would  have  still  remained 
to  the  extent  of  that  obligation  and  indebtedness  (see  their 
•covenants,  folio  168,  and  the  testimony  of  Brown  at  folio 
70),  and  the  policy  would  have  been  sustained  to  the  extent 
of  the  indebtedness,  had  the  policy  been  for  so  large  an 
amount.     This  point  and  its  subdivisions  are  all  clearly 
stated  and  settled  by  the  court  of  appeals  in  17  A*.  Y.  Rep. 
402,   Buffalo   Steam  Engii&   Co.  agjt.  The  Sun  Mutual  Ins. 
Co.,  see  the  opinion  of  court,  and  see  also  The  JEtna  Ins.  Co. 
-agt.  Tyler,  16   Wend.  385. 

VIII.  The  appellant's  at  folio  147,  8th  exception  to  the 
^charge,  claim  that  the  policy  was  void  for  the  reason  that 
Sturtevant,  Sons  &  Co.,  had  no  insurable  interest  at  the 
time  of  the  loss.  This  point  is  sufficiently  answered  in  the 
respondent's  last  point  to  wit :  that  the  insurable  interest 
remained  while  the  covenants  and  indebtedness  remained. 
(See  the  contract,  fol.  166  ;  see  assignment,  fol.  170 ;  see 
Brown's  testimony,  foL  70;  see  17  JV*.  Y.  Rep.  402,  cited 
ante,  particularly  ;  Phillips  on  Insurance,  §  287  ;  Gordon  agt. 
Mass.  Fire  and  Marine  Ins.  Co.  2  Pick.  .249  ;  JEtna  Ins.  Co. 
agt.  Tyler,  16  Wend.  385.) 

By  the  court,  POTTER,  J.  It  was  an  express  provision 
of  the  contract  of  insurance  in  this  case,  and  so  expressed 
in  the  policy,  that  "  in  case  of  any  sale,  transfer  or  change 
of  title  in  the  property  insured,  such  insurance  shall  be  void 
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and  cease."  The  title  of  the  insured  property,  as  well  as 
the  possession  of  it,  was  changed  from  "  Sturtevant,  Son 
&  Co."  to  the  plaintiff,  on  the  18th  day  of  April,  1863, 
prior  to  the  loss  by  fire,  which  was  on  the  9th  day  of  May 
following.  There  is  no  evidence  in  the  case  of  the  defend- 
ant's waiver  of  or  consent  to  this  change  of  title.  The 
insured  could  not  assign  without  the  consent  of  the  defend- 
ant. There  is  no  evidence  in  the  case  that  Sturtevant, 
Sons  &  Co.  at  the  time  of  the  fire  had  any  interest  in  the 
insured  property.  As  was  said  by  the  court  of  appeals  in 
Grosvenor  agt.  The  Atlantic  Fire  Insurance  Company  of  Brook- 
lyn (17  JV.  Y.  R.  392),  "  The  contract  of  insurance  is  a 
contract  of  indemnity.  To  sustain  such  an  action  upon 
such  a  contract,  it  must  appear  that  the  party  insured  has 
sustained  a  loss.  This  involves  the  necessity  of  an  insura- 
ble  interest  at  the  time  of  the  alleged  loss."  This  contract 
was  made  by  the  defendants  with  Sturtevant,  Sons  &  Co., 
without  any  express  contract  written  on  the  face  of  the  pol- 
icy, and  by  the  well  settled  law  of  insurance,  the  assurer  must 
have  an  interest  at  risk,  not  only  at  the  time  of  issuing  the 
policy,  but  at  the  time  of  loss.  If  he  have  no  such  interest, 
there  is  nothing  to  be  indemnified  for  (1  Phillips  on  Insurance, 
115,  ^  172, 175).  It  must  be  such  an  interest  that  the  peril 
may  have  a  direct  effect  upon  it,  instead  of  a  remote,  cir- 
cuitous or  conseo1uential  effect.  It  is  not  sufficient  even 
that  the  party  have  an  insurable  interest  in  the  property ; 
he  must  have  such  an  interest  as  the  contract  specifies 
(Bidwell  agt.  North  Western  Ins.  Co.  18  JV.  F.  R.  179).  I 
give  no  importance  to  the  evidence  that  one  of  the  firm 
of  Sturtevant,  Sons  &  Co.,  had  previously  transferred  his 
interest  to  another  member  of  the  same  firm.  No  stranger, 
not  of  the  persons  insured  was  brought  in  ;  this  does  not 
come  within  the  reason  of  the  principle,  as  if  the  transfer 
was  to  a  stranger.  (16  Barb.  511 ;  23  Id.  623.)  Nor  does 
the  fact  that  Judge  Brown  had  an  insurable  interest  in  the 
property,  and  that  the  loss  (if  any)  was  payable  to  him, 
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change  this  principle.  "  Sturtevant,  Sons  &  Co."  at  the 
time  of  the  contract  had  an  insurable  interest  in.  the  pro- 
perty ;  it  was  that  interest,  no  other,  not  Brown's  that  was 
insured.  Brown  might  have  insured  his  own  interest,  but 
he  did  not ;  he  was  content  to  take  an  assignment  of  the 
indemnity  given  to  "  Sturtevant,  Sons  &  Co."  upon  their 
insurable  interest.  That  was  his  contract.  He  consented 
to  take  the  hazards  incident  to  the  contract  made  by  the 
policy,  and  dependent  upon  the  conditions  therein  expressed, 
to  be  observed  by  the  insured,  and  to  the  law  affecting  that 
contract. 

The  plaintiff  in  this  action  succeeded  to  Brown's  rights, 
but  succeeded  also,  subject  to  all  the  contingencies  to 
which  Brown's  contract  was  liable.  The  los&,  if  any,  was 
payable  to  Brown  only,  upon  conditions  that  the  insured 
sustained  loss,  having  fully  kept  their  contract.  This  ques- 
tion Avas  directly  raised  on  the  trial  by  the  7th  and  8th 
propositions  of  the  defendants'  counsel,  on  motion  for  non- 
suit, at  the  end  of  the  testimony.  The  seventh  proposition 
was  as  follows  :  "  That  the  sale  of  the  property  under  the 
power  contained  in  the  mortgage  to  John  E.  Tallman,  and 
possession  thereof  by  him  without  such  notice,  avoided  the 
policy."  The  eighth  proposition  to  non-suit  was  as  follows  : 
"  That  the  policy  is  void,  because  the  assured  had  no  inter- 
est in  the  property  insured  at  the  time  of  the  loss."  This 
eighth  proposition  is  but  the  sequence  of  the  seventh,  or 
they  may  be  regarded  together  as  one.  These  propositions 
are  repeated  in  substance  by  the  defendants'  counsel  in  his 
requests  to  the  court  to  charge  the  jury  as  follows  :  The 
defendants'  counsel  asked  the  court  to  charge  the  jury: 

6th.  That  the  execution  of  the  chattel  mortgage  "  by 
'Sturtevant,  Sons  &  Co.,'  to  John  E.  Tallman,  without 
notice  to  the  defendants,  or  their  assent  obtained,  avoided 
the  policy,  and  their  verdict  should  be  for  the  defendant." 

7th.  That  the  sale  of  the  mortgaged  property  under  "  the 
power  contained  in  the  mortgage  to  John  E.  Tallman,  and 
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possession  by  him  without  notice  to  the  insurer,  avoided 
the  policy,  and  their  verdict  should  be  for  the  defendant."1 

8th.  "  From  the  uncontradicted  evidence  in  the  case,  tha 
assured,  '  Sturtevant,  Sons  &  Co.,'  had  no  interest  in  the 
property  at  the  time  of  the  loss  by  fire,  and  therefore  the 
policy  was  void,  and  their  verdict  should  be  for  the  defend- 
ant." 

The  learned  judge  refused  to  non-suit  upon  each  of  the 
foregoing  propositions  for  that  purpose,  and  refused  to 
charge  the  jury  as  requested  in  each  of  the  above  requests. 
To  the  refusal  upon  each  of  said  propositions  to  non-suit 
and  refusal  to  charge,  and  upon  each  of  the  requests  to 
charge  as  above,  the  counsel  for  the  defendants  excepted. 
A  verdict  was  rendered  for  the  plaintiff  for  the  amount  of 
the  last  renewal  receipt,  with  interest,  amounting  to 
$1,056.78.  There  were  various  exceptions  to  rulings  in 
the  case  less  important  than  those  we  have  reviewed,  and 
most  of  which  were  not  well  taken.  If  we  are  correct  in 
the  views  we  have  taken  of  the  law  of  insurance  upon  the 
question  above  reviewed,  there  must  be  a  new  trial  for  the 
errors  we  have  shown. 

With  no  disposition  to  favor  mere  technical  objections 
taken  by  those  corporations  who  thus  grant  these  indem- 
nities against  loss,  we  are  bound  to  declare  the  law  as  we 
find  it.  Contracts  must  be  enforced,  and  undertakings 
executed  according  to  principles,  of  natural  justice,  and 
contracts  for  insurance  are  not  exceptions  to  the  rule. 
Insurance  companies  have  a  right  to  claim  the  same  uni- 
formity in  the  rule  of  construction  of  their  contracts  from 
the  courts  which  is  accorded  to  contracts  with  all  other 
parties,  and  the  courts  must  grant  it. 

There  should,  I  think,  be  a  new  trial,  with  costs  to  abide 
the  result. 
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SUPREME  COURT. 

NEW  YORK  AND  NEW  HAVEN  RAILROAD  COMPANY  agt.  ROBERT 
SCHUYLER  AND  OTHERS. 

Where  several  defendants  not  united  in  interest,  make  separate  defences  bTsepa- 
rate  answers,  and  recover  against  the  plaintiffs  separate  judgments  for  damages 
in  the  nature  of  counter-claims,  and  who  are  respondents  to  appeals  brought  by 
the  plaintiff's  to  review  those  judgments,  and  which  judgments  are  affirmed  on 
appeal,  with  costs  to  the  respondents,  they  are  each  entitled  to  t&xseparatebills 
of  costs. 

New  York  Special  Term,  Jlpril,  1865. 

APPEAL  from  taxation.  The  defendants  Belmont,  Deane 
and  Hooper,  claim  separate  bills  of  costs  on  the  plaintiffs' 
appeal  from  the  judgment  on  the  assessment  of  damages 
rendered  by  Judge  INGRAHAM.  By  that  judgment  these 
defendants  separately  recovered  damages  against  the  plain- 
tiffs as  follows:  August  Belmont,  $108,225.25;  Samuel 
Hooper,  $8,201.07;  John  Deane,  $2,651.02.  They  had 
put  in  separate  answers,  setting  up  distinct  and  independent 
interests  and  claims  for  damages ;  one  as  a  lender  of  money 
upon  his  stock,  and  the  others  as  purchasers  of  theirs. 

This  judgment  of  the  special  term  (June  30, 1864),  upon 
the  assessment  in  favor  of  these  defendants,  gave  them 
three  separate  bills  of  costs  of  appeal  to  the  general  term 
from  the  first  judgment  of  Judge  INGRAHAM,  which  denied 
them  damages  in  this  action,  and  gave  costs  to  neither 
party.  From  this  judgment  of  June  30,  1864,  the  plain- 
tiffs appealed  to  the  general  term  as  to  these  three  defend- 
ants, with  others.  The  general  term  affirmed  the  judgment, 
"  with  costs  to  the  respondents  who  appeared  on  this  appeal." 
The  clerk  taxed  the  costs  of  defendant  Belmont,  but  refused 
to  tax  those  of  Hooper  and  Deane.  From  his  decision  this 
appeal  is  brought. 

THOMAS  H.  RODMAN,  for  defendants  Belmont,  Hooper 
and  Heane. 
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1.  These  defendants  having  been  compelled  by  the  nature 
of  the  case  to  answer  separately,'  and  to  establish  by  proof 
as  they  did,  distinct  and  independent  rights  of  action,  by 
way  of  counter-claim  against  the  plaintiffs,  for  which  they 
recovered  distinct  awards  of  damages,  are  entitled  to  sepa 
rate  bills  of  costs. 

If  The  indemnity  in  the  nature  of  costs,  is  by  the  Code 
secured  to  "  the  party,"  not  the  attorney  (Code,  §  303). 

2.  The  judgment  of  general  term,  fairly  construed,  enti- 
tled each  respondent  to  costs.     The  judgment  of  special  term 
was  "  affirmed  with  costs  to  the  respondents  who  appeared 
on  the  appeal."     This  is  not  to  be  literally  interpreted,  for 
if  so,  all  the  defendants  combined  could  have  but  one  bill 
of  costs.     It  means  that  every  respondent  to  the  plaintiffs' 
appeal — that  is,  every  defendant  who  had  judgment  in  his 
favor,  either  in  his  individual,  partnership  or  representative 
capacity,  which  judgment  the  plaintiffs  had  sought  to  get 
reversed,  and  had  failed,  should  have  his  costs.     In  other 
words,  every  defendant  who  was  severally  interested  to  sus- 
tain the  judgment  in  his  favor,  and  who,   if  a  contrary 
decision  had  been  rendered  at  special  term,  could  have  sepa- 
rately appealed,  was  "  a  respondent"     Whoever  was  capable 
of  being  an  appellant,  was  a  respondent  to  the  plaintiffs' 
appeal. 

II.  The  spirit,  if  not  the  letter  of  the  Code,  contem- 
plates that  defendants  in  such  case  should  have  separate 
bills  of  costs.  Section  306  provides  :  "  In  all  cases  when 
there  are  several  defendants  not  united  in  interest,  and 
making  separate  defences  by  separate  answers,  and  the  plain- 
tiff fails  to  recover  against  all,  the  court  may  award  costs 
to  such  of  the  defendants  as  have  judgment  in  their  favor, 
or  any  of  them."  This  section  applies  to  a  case  when  the 
plaintiff  "fails  to  recover  against  all  the  defendants."  These 
plaintiffs  did  fail  to  recover  against  all  the  defendants.  As 
to  several  the  complaint  was  dismissed  with  costs.  The 
section  covers  "  all  cases"  of  that  class,  legal  and  equita- 
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ble.  Here  the  defendants  may  have  costs' if  their  interests 
are  not  united,  and  they  have  put  in  separate  defences  by 
separate  answers,  irrespective  of  the  number  of  attorneys 
emyloyed  by  them.  The  intention  was  evidently  to  indemnify 
the  defendant  who  had  succeeded  in  maintaining  his  sepa- 
rate defence  upon  his  separate  answer,  which  seems  very 
just.  Here  defendants  not  united  in  interest,  having  made 
separate  defences  by  separate  answers,  and  having  recovered 
separate  judgments  for  damages  in  the  nature  of  counter- 
claims, and  being  respondents  to  appeals  brought  by  the 
plaintiffs  to  review  tnose  separate  and  distinct  adjudica- 
tions, in  each  of  which  but  one  of  the  defendants  has  an 
interest,  claim  only  the  same  indemnity.  Thg  old  rule  is 
fairly  stated  in  2  Hoffman's  Chancery  Practice,  86,  that 
where  the  same  solicitor  appears  for  different  defendants, 
and  separate  answers  are  put  in,  or  other  proceedings  had  by 
or  for  the  defendants  separately,  the  taxing  officer  should 
consider  whether  such  separate  answers  or  other  separate 
proceedings  were  necessary  or  proper,  and  if  in  his  opinion 
any  part  of  the  costs  occasioned  thereby  was  unnecessarily 
or  improperly  incurred,  the  same  shall  be  disallowed. 
(Chancery  rule,  130  ;  Wendell  agt.  Lewis,  8  Paige,  622.) 

Where  a  separate  answer,  and  separate  defence  or  estab- 
lishment of  a  cross  demand  was  indispensable,  as  here,  no 
question  could  arise  as  to  the  right  of  each  defendant  who 
obtained  a  decree,  to  costs.  Whei'e  in  an  action  of  tort, 
there  is  a  verdict  in  favor  of  certain  of  the  defendants,  and 
in  favor  of  the  plaintiff  against  the  remaining  defendants, 
the  defendants  prevailing  are  entitled  to  costs  of  course, 
under  section  305  Code,  although  all  the  defendants  had 
joined  in  a  single  answer  (Daniels  agt.  Lyon,  9  JV.  F.  R.  549). 

WILLIAM  TRACY,  for  plaintiff's. 

INGRAHAM,  J.  I  think  each  of  the  defendants  is  entitled 
to  tax  separate  bills  of  costs. 
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SUPREME  COURT. 
SIDNEY  H.  LANGWORTHY  agt,  PERRY  BROOMLEY,  and  others. 

In  an  action  to  recover  back  money  lost  at  play,  the  complaint  must  allege  that  a 
sum  of  twenty-five  dollars  was  lost  by  the  plaintiff  at  one  time  or  sitting,  and 
that  it  or  some  part  of  it  was  paid  or  delivered  within  three  calendar  months 
before  the  commencement  of  the  action,  as  required  by  section  14  of  1  Revised 
Statutes,  662. 

As  the  plaintiff  had  no  remedy  at  the  common  law  to  recover  back  money  lost  at 
play,  he  must  recover,  if  at  all,  by  force  of  the  statute,  and  must  by  his  com- 
plaint bring  himself  within  its  provisions. 

Sections  nine  and  fourteen  of  the  Revised  Statutes,  in  relation  to  betting  and 
gaming,  provide  for  two  classes  of  cases ;  one  where  the  parties  bet  or  wager  a 
sum  of  money  «pon  some  contingent  event,  and  the  other  where  the  parties  play 
at  a  game  or  bet  on  the  sides  or  hands  of  such  as  do  play.  An  action  under 
section  14  is  barred  after  three  months,  while  under  section  9,  the  action  is  not 
barred  short  of  three  years. 

Syracuse  Special  Term,  April,  1864. 

THE  complaint  contained  substantially  the  following 
averments  :  That  the  defendants,  keepers  of  a  gambling 
room  in  Syracuse,  wrongfully  won  and  obtained  from  the 
plaintiff  one  hundred  and  forty  dollars  on  the  4th  day  of 
January,  1864,  and  other  days  during  that  month,  by  play- 
ing with  him  at  the  game  of  faro,  being  a  game  of  chance, 
at  which  game  the  plaintiff  and  defendants  staked  and  bet 
various  sums  of  money  during  that  time  ;  that  the  plain- 
tiff staked  and  bet  and  lost,  sums  amounting  in  the  aggre- 
gate to  the  said  sum  of  one  hundred  and  forty  dollars, 
which  the  defendants  won,  and  unlawfully  and  fraudulently 
obtained  of  him  at  the  said  game,  on  the  various  days  and 
times  aforesaid,  against  the  form  of  the  statutes  in  such 
case  made  and  provided,  and  which  the  said  defendants 
wrongfully  withheld  and  refused  to  restore  to  the  said 
plaintiff.  Demurrer  to  complaint. 

HOUGH  &  KING,  for  plaintiff". 
MOLLOY  &  GILBERT,  for  defendants. 
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MORGAN,  J.  The  demurrer  is  interposed  upon  the  ground 
that  there  is  no  allegation  in  the  complaint  that  a  sum  of 
twenty-five  dollars  or  upwards,  was  lost  by  the  plaintiff 
.at  any  one  time  or  sitting,  or  that  any  part  of  it  was  paid 
or  delivered  within  three  calendar  months  before  the  com- 
fliencement  of  the  action,  as  required  by  the  provisions  of 
the  Revised  Statutes  authorizing  a  suit  to  recover  the 
money  back  (1  R.  S.  662,  §  14). 

The  plaintiff,  on  the  contrary,  insists  that  the  suit  is  not 
brought  under  the  14th  section  of  the  statute,  but  under 
section  9,  which  provides  that  any  person  who  shall  pay 
money  upon  the  event  of  a  wager  or  bet,  may  sue  for  and 
recover  the  same  of  the  winner,  or  of  the  stakeholder, 
whether  such  wager  be  lost  or  won.  The  learned  counsel 
for  the  plaintiff  admits  that  there  is  some  apparent  incon- 
gruity between  sections  9  and  14,  but  he  thinks  it  grows 
out  of  the  fact  that  they  were  enacted  at  different  periods 
of  time.  But  although  section  14  was  part  of  the  old 
statute,  it  was  re-enacted  in  1830,  together  with  section  9, 
and  both  were  reported  by  the  revisers  as  part  of  article 
3,  title  8,  chapter  20,  of  the  first  part  of  the  Revised 
Statutes. 

If  section  9  provides  /or  this  case,  then  section  14  is 
useless,  except  to  authorize  the  overseers  of  the  poor  to 
sue  for  and  recover  the  money  lost  at  play  when  the  loss 
amounts  to  twenty-five  dollars  at  one  time  or  sitting,  and 
the  loser  neglects  to  sue  for  it  within  three  calendar  months 
•  after  he  has  paid  it  over  to  the  receiver,  as  provided  in 
section  15.  Notwithstanding  the  close  connection  existing 
between  the  different  species  of  gambling,  it  must  be 
assumed,  I  think,  that  the  legislature  has  made  provision 
for  two  classes  of  cases ;  one  where  parties  bet  or  wager  a 
sum  of  money  upon  some  contingent  event ;  and  the  other, 
where  the  parties  play  at  a  game,  or  bet  on  the  sides  or 
hands  of  such  as  do  play.  Section  14,  if  it  means  any- 
thing, refers  to  gambling  where  parties  play  at  cards  or 
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dice,  or  some  other  game,  not  to  wagers  which  parties 
make  with  each  other  upon  contingent  events,  as  upon  the 
result  of  a  horse  race  or  of  a  presidential  election.  Meech 
agt.  Stoner  (19  JV*.  F.  26),  was  a  case  of  gaming  by  playing 
at  cards,  called  faro,  as  in  the  case  at  bar.  The  complaint 
there  stated  that  "  the  sum  of  $1,500  was  lost,  paid  and 
delivered  by  said  Gould,  and  won,  had  and  received  by 
the  said  defendants  in  sums  exceeding  twenty-five  dollars 
at  each  and  every  time  and  sitting,  and  that  three  calen- 
dar months  have  not  elapsed  since  the  said  sum  of  $1,500, 
or  any  part  thereof,  was  repaid  and  delivered  by  the  said 
Gould  to  the  said  defendants."  And  the  proof  was  that 
at  the  first  sitting,  Gould  lost  $450;  second  sitting,  $300  ; 
third  sitting,  $200;  fourth  sitting,  $175;  fifth  sitting, 
$100 ;  and  at  the  sixth  sitting,  $480,  making  in  all  the  sum 
of  $1,705.  (See  Judgment  Roll,  in  cases  in  Court  of  Ap- 
peals, January  Term,  1859,  part  /.) 

The  judge  in  delivering  the  opinion  of  the  court  in  that 
case  (p.  29)  says:  "  It  is  argued  that  the  loser  has  a 
privilege  to  elect  within  three  months  to  bring  his  action, 
and  that  if  he  does  not  so  elect,  the  right  to  sue  rests  in 
the  overseers  of  the  poor.  This  is  true,"  &c.,  &c.  Again, 
"  If  the  right  to  sue  is  not  asserted  within  the  time  it  is 
gone."  Although  the  question  was  not  necessarily  in- 
volved in  the  decision,  still  the  observations  of  the  learned 
judge,  in  accordance  with  the  obvious  construction  of  the 
statute,  are  entitled  to  great  weight.  And  I  think,  with- 
out having  had  time  for  much  reflection  upon  the  subject, 
that  the  action  in  this  case  must  be  sustained,  if  it  can  be 
sustained  at  all,  under  the  14th  section  of  the  statute. 

If  this  is  so,  then  it  was  necessary  for  the  plaintiff  to 
state  a  case  within  that  section,  as  was  done  in  the  case 
above  cited.  And  such  was  the  form  of  stating  the  case 
under  the  English  statutes,  containing  substantially  the 
same  provision.  (See  2  Chitty  on  PL,  405  d,  Springfield  ed. 
of  1833,  and  note  w.) 
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The  cases  cjted  by  the  plaintiff's  counsel  do  not  apply, 
for  they  were  all  under  section  9,  and  none  of  them  rela- 
ted to  money  lost  at  playing,  or  by  betting  upon  the  side 
or  hands  of  such  as  do  play.  The  action  here  is  barred 
after  three  months,  while  the  action  under  section  nine  is 
not  barred  short  of  three  years,  as  was  held  in  Fowler  agt. 
Von  Surdam  (1  Denio,  557). 

As  the  plaintiff  had  no  remedy  at  the  common  law  to 
recover  back  money  lost  at  play,  he  must  recover,  if  at 
all,  by  force  of  the  statute  ;  and  must  by  his  complaint 
bring  himself  within  its  provisions.  (4  J.  R.  193;  3  W. 
R.,  494.) 

Judgment  for  the  defendants  on  the  demurrer. 


SUPREME  COURT. 

-s. 

SAMUEL  0.  SCUDDER  agt.  GEORGE  SNOW. 

Judgment  of  dismissal  of  complaint  for  neglect  of  the  plaintiff  to  appear  before  a 

referee  pursuant  to  notice  of  trial,  set  aside  with  costs  of  motion ;  no  order  of 

reference  having  been  entered  or  appearing  in  the  record,  although  authorized 

by  the  judge  at  special  term. 
A  chamber  order  naming  a  referee  is  invalid,  unless  supported  by  an  order  of  the 

court  at  special  term. 
Where,  however,  there  has  been  a  trial  before  the  referee  upon  the  merits,  the 

decision  of  the  court  authorizing  a  reference  may  be  entered  nunc  pro  tune,  in 

order  to  support  the  judgment. 
It  is  the  business  of  counsel  to  see  that  the  decision  of  the  court  at  special  term 

is  properly  incorporated  into  an  order,  to  make  it  effective. 

Syracuse  Special  Term,  rfpril,  1864. 

MOTION  of  plaintiff  to  set  aside  judgment  upon  the  report 
of  a  referee  dismissing  the  complaint.  The  affidavit  showed 
that  an  order  was  granted  at  special  term  to  refer  the  action, 
but  it  did  not  appear  whether  the  reference  was  to  try  the 
issue  or  to  take  the  testimony.  No  order  of  reference  was 
entered,  but  the  judgment  roll  contained  an  appointment 
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of  a  referee  signed  by  a  judge  of  the  court,  to  hear,  try 
and  determine  the  issue.  The  plaintiff  did  not  attend 
before  the  referee  pursuant  to  notice  of  trial,  and  thereupon, 
on  motion  of  the  defendant,  the  plaintiff's  complaint  was 
dismissed  with  costs. 

•    D.  M.  K.  JOHNSON  for  the  motion. 
C.  W.  WHITE,  opposed. 

MORGAN,  J,  A  justice  of  this  court  has  no  authority  to 
appoint  a  referee  except  at  special  term.  As  a  chamber 
order  the  appointment  was  invalid  unless  it  was  authorized 
by  the  decision  of  the  court  at  special  term.  I  presume 
it  was  so  authorized,  and  would  have  been  valid  if  an  order 
had  been  drawn  up  and  entered  in  conformity  with  the 
decision.  It  is  the  business  of  counsel  to  see  to  it  that  the 
decision  of  the  court  at  special  term  is  properly  incorpo- 
rated into  an  order  and  duly  entered  with  the  clerk  to 
make  it  effective. 

Although  the  court  may  afterwards  allow  the  order  to  be 
entered  nunc  pro  tune,  in  order  to  preserve  the  subsequent 
proceedings,  it  is  usually  allowed  only  on  payment  of  the 
costs  of  the  motion. 

As  no  authority  is  shown  for  the  appointment  of  the 
referee,  I  think  his  report  is  inoperative,  and  will  not  sus- 
tain the  judgment  founded  upon  it.  If  the  plaintiff's  at- 
torney had  appeared  before  the  referee,  and  a  trial  had 
been  had  upon  the  merits,  I  should  feel  bound  to  grant  an 
order  allowing  the  defendant's  attorney  to  draw  up  and 
enter  an  order  of  reference  nunc  pro  tune  in  pursuance  of 
the  decision  of  the  court  at  special  term.  The  motion  is 
granted  with  ten  dollars  costs  to  abide  the  event. 
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SUPREME  COURT. 

FREEMAN  CLARKE,  appellant  agt.  THE  CITY  OF  ROCHESTER, 
respondent. 

An  extra  allowance  of  costs  under  section  309  of  the  Code,  cannot  be  granted  on 
an  application  made  after  the  general  costs  in  the  action  have  been  adjusted, 
the  judgment  perfected  and  roll  filed.  The  application  comes  too  late. 

(U.  DARWIN  SMITH,  J.,  holding  directly  adverse  in  the  next  following  special  term 
case  of  Seals  agt.  Benjamin;  that  the  provision  authorizing  the  court  to  give 
an  extra  allowance  is  a  general  and  extensive  grant  of  power  and  jurisdiction 
over  the  question  and  subject,  which  can  more  wisely  and  discreetly  be  exercised 
when  the  litigation  is  at  an  end,  and  may  be  exercised  whenever  the  court  is 
applied  to,  to  allow  or  adjust  costs  or  to  enter  a  judgment — after  trial  at  the 
circuit,  after  appeal  to  the  general  term  or  court  of  appeals,  whenever  there  is 
to  be  an  adjustment  of  costs.) 

Monroe  Special  Term,  June,  1864.  Affirmed  Monroe  Gen- 
eral Term,  March,  1865. 

Before  WELLES,  Justice. 

MOTION  on  the  part  of  the  defendant  for  an  additional 
allowance  of  costs,  under  section  309  of  the  Code.  The 
plaintiff  in  his  complaint  claimed  $41,740,  for  money  paid, 
<&c.  The  defendant  put  in  an  answer,  among  other  things, 
setting  up  a  counter-claim,  "and  the  plaintiff  put  in  a  reply 
thereto.  The  action  was  tried  at  the  Monroe  circuit,  where 
the  plaintiff  recovered  judgment.  The  defendant  appealed 
to  the  general  term  in  the  seventh  district,  where  the  judg- 
ment was  reversed  and  a  new  trial  ordered.  The  cause 
was  again  tried  at  the  Monroe  circuit  in  October,  1857, 
before  the  justice  holding  the  circuit,  without  a  jury,  when 
.the  defendant  recovered  judgment,  which  on  appeal  by 
the  plaintiff,  was  affirmed  by  the  general  term  of  the  same 
district.  Judgment  was  perfected  on  such  affirmance  on 
the  17th  day  of  June,  1859.  From  this  last  judgment  the 
plaintiff  appealed  to  the  court  of  appeals,  where  the  same- 
was  affirmed  at  the  last  March  term  of  that  court,  and  the 
remittitur  filed  in  the  clerk's  office  of  Monroe  county  on 
VOL.  XXIX.  7 
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the  llth  day  of  May,  1864,  by  order  of  the  general  term, 
and  the  judgment  of  the  court  of  appeals  ordered  to  be 
carried  into  effect. 

T.  R.  STRONG,  for  the  defendant. 
GEO.  G.  HUNGER,  for  the  plaintiff. 

WELLES,  J.  The  moving  papers  show  the  case  to  have 
been  an  extraordinary  one,  and  exceedingly  difficult,  and 
if  it  is  one  in  which  an  additional  allowance  of  costs  can 
be  made  under  section  309  of  the  Code,  such  allowance 
should  be  a  liberal  one.  It  is  contended  on  the  part  of 
the  plaintiff  that  the  defendant  is  too  late  in  this  applica- 
tion ;  that  it  should  have  been  macle  before  the  defendant 
had  perfected  the  judgment  upon  the  trial  in  October, 
1857,  and  the  additional  costs,  if  any  were  allowed,  should 
have  been  included  on  the  adjustment  of  the  defendant's 
costs  which  were  entered  in  the  judgment  roll.  That  part 
of  section  309  under  which  the  defendant  claims  an  allow- 
ance in  addition  to  the  items  allowed  by  section  307,  is 
substantially  as  follows  :  In  difficult  and  extraordinary 
cases,  where  a  trial  has  been  had,  except,  &c.,  and  in  actions 
or  proceedings  for  the  partition  of  real  estate,  the  court 
may,  in  its  discretion,  make  a  further  allowance  to  any 
party,  not  exceeding  five  per  cent,  upon  the  amount  of  the 
recovery  or  claim,  or  subject  matter  involved. 

There  is  nothing  in  the  section  referred  to,  or  elsewhere 
in  the  Code,  declaring  in  express  terms  at  what  stage  or 
period  of  the  action  the  allowance  in  question  may  be 
made.  It  is,  nevertheless,  quite  obvious  that  it  should  be 
made  after  the  party  asking  for  it  has  become  entitled  to 
general  costs  in  the  action,  and  should  be  included  with 
such  general  costs  on  their  adjustment,  when  the  allowance 
in  addition  to  the  costs  provided  for  by  section  307,  will 
go  into  and  form  a  part  of  the  judgment.  Such  is  the 
universal  practice  in  regard  to  additional  allowances  under 
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section  308,  and  was  also  the  practice  in  regard  to  allow- 
ances under  section  263  of  the  Code,  as  first  enacted  in 

1848,  and  under  section  308  of  the  Code  as  amended  in 

1849.  The  fore  part  of  section  309  of  the  Code  as  it  now 
is,  directs  how  the  allowances  provided  for  in  the  next  pre- 
vious section  shall  be  computed.     Then  immediately  fol- 
lows in  the  same  section,  the  provision  under  which  the 
defendant  in  the  present  case  claims  an  additional  allow- 
ance. 

If  the  allowances  to  be  made  by  the  court  in  addition 
to  the  items  provided  for  by  sections  30T  and  308,  are  to 
form  a  component  part  of  the  judgment,  which  it  seems 
to  me  is  undeniable,  it  is  not  perceived  how,  after  the 
judgment  has  been  perfected  and  the  roll  has  been  filed, 
and  especially  after  the  judgment  has  been  affirmed  at  the 
general  term,  and  afterwards  t>y  the  court  of  appeals,  an 
additional  allowance  can  be  regularly  made.  The  defend- 
ant should  have  made  the  application  after  the  second  trial 
and  before  the  judgment  was  perfected.  Having  neglected 
until  now,  after  the  judgment  has  been  perfected,  and  two 
appeals  brought  and  decided,  to  apply  for  the  allowance, 
I  am  constrained  to  believe  the  application  has  come  too 
late.  It  could  not  be  granted  so  as  to  be  of  any  benefit 
to  the  defendant  without  opening  the  judgment  and  having 
the  costs  readjusted,  which,  I  think  under  the  circum- 
stances of  this  case,  would  be  irregular. 

The  decisions  upon  this  question  are  not  entirely  uni- 
form. The  majority  of  them  are  substantially  in  accord- 
ance with  the  views  above  expressed.  In  Van  Rensselaer 
agt.  Kidd  (5  How.  Pr.  R.  242),  Judge  PARKER  says  :  "  The 
costs  of  the  original  action  were  adjusted  by  the  clerk, 
and  became  part  of  the  judgment  from  which  the  appeal 
was  taken.  That  judgment  has  been  affirmed,  and  it  is 
now  too  late  to  add  to  or  diminish  the  costs  thus  adjudged." 
To  the  same  effect  is  Martin  agt.  McCormick  (3  Sand.  Sup. 
C.  R.  755).  See  also  McQuade  agt.  The  N.  Y.  %  E.  R.  R 
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Co.  (5  Duer's  R.  613  ;  S.  C.  reported  in  II  How.  Pr.  R.  434). 
In  Bostwick  agt.  The  Tioga  R.  R.  Co.  (17  How.  Pr.  R.  456), 
decided  by  the  general  term  of  this  (7th)  district,  although 
not  involving  this  precise  question,  contains  substantially 
the  same  general  view,  viz. :  that  additional  costs  allowed 
under  section  308,  must  be  included  in  the  general  bill 
upon  a  recovery  of  judgment.  In  Wolf  agt.  Van  Nostrand 
(2  Comst.  570),  it  was  held  by  the  court  of  appeals  that  an 
additional  allowance  beyond  the  costs  given  by  the  307th 
section  of  the  Code,  could  only  be  made  by  the  court  of 
original  jurisdiction,  and  in  reference  to  the  trial  in  that 
court.  The  only  significance  of  that  case  upon  the  ques- 
tion under  consideration  is,  that  the  additional  allowance 
must  be  made  in  reference  to  the  trial  in  the  court  of  original 
jurisdiction  (see  also  2  JV*.  F.  Practice  by  Tiffany  Sf  Smith, 
pp.  428  and  429).  In  Powers  agt.  Wolcott  (12  How.  Pr.  R. 
565),  Mr.  Justice  E.  DARWIN  SMITH,  sitting  in  special 
term,  says,  among  other  things  :  "  If  this  suit  ends  here, 
I  can  see  no  grounds  for  an  extra  allowance  ;  but  if  it 
should  be  litigated  further,  it  might  be  a  proper  case  for 
such  allowance  when  the  litigation  is  at  an  end.  Unless 
the  cause  is  to  stop  at  this  trial,  it  strikes  me  that  these 
applications  should  not  be  made  till  all  the  litigation  shall 
be  ended." 

These  remarks  of  my  learned  brother  were  clearly  obiter, 
and  with  great  respect  for  his  ability  and  legal  accuracy, 
I  am  unable  to  resist  the  conclusion  that  if  he  intended  to 
be  understood  as  advancing  the  idea  that  additional  allow- 
ances may  be  made  after  the  general  costs  in  an  action 
have  been  adjusted,  the  judgment  perfected  and  roll  filed, 
they  are  in  conflict  with  the  spirit  of  the  statute  giving 
additional  allowances  of  costs,  as  well  as  against  the  cur- 
rent of  decisions  upon  the  question. 

For  the  foregoing  reasons  I  think  the  motion  should  be 
denied,  and  that  an  order  to  that  effect  should  be  entered, 
with  ,$7  costs  of  opposing  the  motion. 


NEW  YORK  PRACTICE  REPORTS.  101 

Eeals  agt.  Benjamin. 

SUPREME  COURT. 
THOMAS  BEALS  agt.  SIMEON  BENJAMIN  and  others. 

Monroe  Special  Term,  October,  1864. 
E.  DARWIN  SMITH,  Justice. 

MOTION  for  extra  allowance.  The  cause  was  tried  before 
a  referee,  and  judgment  perfected  upon  his  report,  which 
was  docketed  June  21st,  1862,  for  $31,589.09. 

Damages $31,462  30 

Costs  .  126  79 


$31,589.09 

From  this  judgment  an  appeal  was  brought  to  the  gene- 
ral term,  where  the  same  was  affirmed  at  the  general  term 
of  this  court,  held  in  September,  1864.  An  application  is 
now  made  for  an  extra  allowance,  upon  affidavits  showing 
the  character  of  the  litigation,  the  time  consumed  in  the 
trial  and  in  the  preparation  for  it,  and  the  care  and  labor 
of  counsel,  &c.,  usual  in  such  cases. 

E.  G.  LAPHAM,  for  motion. 

D.  J.  SUNDERLAND,  for  defendant. 

E.  DARWIN  SMITH,  J.  The  affidavit  upon  which  this 
motion  is  founded,  and  the  case  at  general  term  referred 
to,  present,  I  think,  a  very  proper  and  clear  case  for  an 
extra  allowance,  under  section  309  of  the  Code.  The  only 
question,  therefore,  is  whether  the  application  is  made  in 
.time.  It  has  been  held  in  one  case  at  special  term,  Van 
Rensselaer  agt.  Kidd  (5  How.  P.  R.  p.  242),  and  in  one  or  two 
cases  in  the  superior  court  of  New  York,  that  an  extra  allow- 
ance could  not  be  granted  after  judgment,  and  could  only  be 
granted  so  as  to  go  into  the  judgment  rendered  at  the  cir- 
cuit or  at  special  term,  or  by  a  referee  in  the  first  instance. 
The  case  of  Van  Rensselaer  agt.  Kidd,  in  5  Howard,  was  like 
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the  present  case,  except  that  the  judgment  had  been  ren- 
dered at  the  circuit,  and  in  this  case  it  was  rendered  upon 
the  report  of  a  jeferee.     The  case  of  Morton  agt.  McCor- 
mick  (3  Sand.  755),  was  a  case  where  judgment  had  been 
rendered  at  'special  term,  and  the  application  for  extra 
allowance  in  both  cases  was  made  after  the  affirmance  of 
the  judgments  respectively  at  general  term,  and  the  appli- 
cations were  denied  on  the  ground  that  they  were  made  too 
late  and  the  extra  allowance  must  be  granted  in  time  to 
go  into  the  judgment  as  part  of  the  charges  for  costs.    The 
cases  are,  therefore,  identical  in  principle  with  the  one  now 
presented  to  me  on  this  motion.     Soon  after  I  came  upon 
the  bench,  my  attention  was  called  to  this  question  of 
extra  allowances,  under  section  308,   as  the  Code  then 
stood,  'and  I  found  that  an  impression  prevailed,  derived 
from  the  above  mentioned  cases,  and  perhaps  some  other 
loose  decisions  or  expressions  of  judges  at  the  circuit  or  at 
special  term,  that  the  application  for  an  extra  allowance 
must  be  made  at  the  circuit,  or  before  judgment  in  the  first 
instance,  although  the  litigation  had,  in  fact,  then  but  just 
begun.     It  seemed  to  me  that  this  view  proceeded  upon  an 
erroneous  and  very  narrow  construction  of  the  section  of 
the  Code  giving  the  extra  allowance,  and  I  took  occasion 
to  intimate  this  opinion  in  the  case  of  Powers  agt.  Wolcott 
(12  Howard's  P.  R.  565),  where  I  said  that,  "  Unless  the 
cause  is  to  stop  at  the  trial,  these  applications  for  an  extra 
allowance  should  not  be  made  till  all  the  litigation  was 
ended."      In   discussing  the  question  in  that  case,  what 
would  constitute  an  extraordinary  case  within  the  meaning 
and  intent  of  section  308  of  the  Code,  as  it  then  stood,  I 
further  said,  "  That  the  term  must  apply  to  the  general 
character  of  the  cause,  fne  nature  and  extent  of  the  litiga- 
tion involved  in  it,  the  period  of  its  continuance,  the  trouble 
of  conducting  it  in  respect  to  witnesses,  counsel  and  par- 
ties, their  situation,  number  and  traveling  and  other  ex- 
penses, the  time  consumed  in  the  trial,  and  the  extent  of  the 
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litigation  afterwards"  All  these  considerations  (I  said) 
enter  into  the  question  whether  the  suit  was  an  extraordi- 
nary one,  I  said  also  in  respect  to  that  case,  "That  if  the 
suit  ended  then,  I  saw  no  grounds  for  an  extra  allowance  ; 
but  if  it  should  be  litigated  further,  it  might  be  a  proper 
case  for  such  allowance  when  the  litigation  was  at  an  end." 
The  extra  allowance,  I  conceived,  was  intended  to  be  given 
and  made  in  view  of  the  litigation  throughout  the  cause 
from  the  beginning  to  the  end.  *The  application  for  it  is 
to  the  discretion,  the  sound,  judicial  discretion  of  the 
court,  in  view  of  the  whole  history  of  the  cause,  and  the 
character  and  extent  of  the  litigation  therein.  Some  little 
sanction  has  been  derived  for  these  opinions  at  special 
term,  and  in  the  superior  court  of  New  York,  from  one 
brief  case  in  the  court  of  appeals,  the  case  of  Wolf  agt. 
Van  Nostrand  (2  Com.  570).  In  this  case  an  application 
was  made  in  that  court  for  an  extra  allowance,  and  the 
motion  was  denied,  without  any  opinion  written;  the 
reporter  stating  Judge  BRONSON  as  saying,  that  the  allow- 
ance could  only  be  made  by  the  court  of  original  jurisdic- 
tion, and  in  reference  to  the  trial  in  that  court.  This 
decision  was  right ;  nothing  was  considered  or  decided  in 
it,  except  that  the  application  for  the  extra  allowance  must 
be  made  in  the  court  where  the  cause  originated.  It 
expresses  no  opinion  on  the  question  when  the  application 
must  be  made  in  such  inferior  court,  and  no  such  question 
was  before  the  court. 

In  considering  this  question,  the  whole  provisions  of  the 
Code  relating  to  costs  should  be  taken  into  view.  Sections 
304,  306,  declare  the  cases  in  which  costs  shall  be  reco- 
vered ;  section  307  gives  the  particular  items  recoverable 
by  the  prevailing  party  in  all  stages  of  the  cause,  from  its 
commencement  till  its  final  decision  in  the  court  of  appeals, 
treating  it  as  one  continuing  cause  in  all  these  stages  and 
steps,  before  trial  at  the  circuit,  at  special  term,  at  general 
term,  and  in  the  court  of  appeals.  Section  308  then  begins 
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as  follows  :  "  In  addition  to  these  allowances,  there  shall  be 
allowed  to  the  plaintiff,  on  the  recovery  of  judgment  by 
him  in  partition,  and  for  the  foreclosure  of  a  mortgage,  or 
in  an  action  in  which  a  warrant  of  attachment  has  been 
issued,  or  in  an  adjudication  upon  a  will,  and  in  proceed- 
ings to  compel  the  determination  of  claims  to  real  pro- 
perty," the  sum  of  ten  per  cent,  on  the  recovery,  and  not 
exceeding  $250,  and  an  additional  sum  of  five  per  cent,  for 
any  additional  amount  noli  exceeding  $400,  and  an  additional 
sum  of  two  per  cent,  for  any  additional  amount  not  exceed- 
$1000.  The  next  section  (§  309),  prescribes  how  the  rates 
shall  be  estimated,  and  then  in  the  same  connection  has 
the  following:  "  In  difficult  and  extraordinary  cases,  where 
a  trial  has  been  had,  except  in  those  cases  mentioned  in 
section  308  (except  actions  for  the  partition  of  land),  and 
in  actions  for  the  proceedings  for  the  partition  of  land,  the 
court  may  also,  in  its  discretion,  make  a.  further  allowance," 
&G.  A  party  in  an  action  is  clearly  entitled  to  fees  under 
all  these  sections,  if  the  services  be  rendered.  Under  sec- 
tion 307,  he  is  entitled  to  all  the  fees  for  services  rendered 
in  the  supreme  court  and  in  the  court  of  appeals,  and  then 
the  extra  allowance  is  in  addition  to  all  such  fees.  It  is  an 
additional  allowance  over  and  above  the  particular  fees  or 
allowances  expressly  given  for  the  specific  services.  This 
is  completely  illustrated  by  the  case  of  a  suit  for  the  par- 
tition of  lands.  Clearly,  if  the  case  should  go  to  the  court 
of  appeals,  the  party  Avould  receive  all  the  costs  fixed  or 
prescribed  in  section  307  ;  and  then,  by  the  express  terms 
of  section  308,  he  would  recover  the  extra  allowance  fixed 
in  that  section  ;  and  then,  by  the  express  terms  of  section 
309,  such  extra  allowance  as  the  court  might  grant,  "  a 
further  allowance,"  as  it  is  called  in  section  309.  This 
allowance  is  expressly  in  addition  to  the  allowance  of  sec- 
tion 307,  as  termed  in  section  308,  and  a  further  allowance 
in  section  309.  All  these  allowances  made  under  both  sec- 
tions 308  and  309  imply  and  presuppose  that  the  party 
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recovers,  of  course,  all  the  specific  allowances  prescribed 
in  section  307.  And  it  seems  to  me  necessarily  to  imply 
that  the  application  for  such  additional  and  further  allow- 
ance must  be  made  after  the  services  are  rendered  for 
which  the  specific  allowances  of  costs  are  given  in  section 
307 ;  else  they  are  entirely  nugatory  and  inoperative.  For, 
if  these  extra  allowances  must  be  applied  for  before  the 
services  are  rendered  for  which  specific  fees  are  given  in 
section  307,  at  the  general  term  and  in  the  court  of  appeals, 
they  cannot  be  properly  termed  additional  allowances  in 
respect  to  such  fees  or  costs.  -  It  seems  to  me  that,  upon  a 
fair  construction  of  these  three  sections  together,  the  extra 
allowance  of  section  309  is  to  be  made  in  addition  to  and  as 
a  further  allowance  after  all  such  costs  are  recoverable  and 
allowed,  and  precisely  the  same  as  when  the  extra  allow- 
ance was  given  by  section  308,  as  in  the  Code  of  1848, 
when  first  enacted.  This  would  imply  that  the  applica- 
tion for  the  extra  allowance  may  be  made  after  the  litiga- 
tion is  at  an  end,  as  I  said  in  Powers  agt.  Wolcott.  But, 
further,  the  language  of  the  section,  I  think,  scarcely  admits 
of  any  other  interpretation,  and  least  of  all,  the  interpreta- 
tion that  the  extra  allowance  is  limited  to  the  trial.  It  is 
given  in  "  difficult  and  extraordinary  cases  where  a  trial 
has  been  had"  In  this  no  restriction  or  limitation  is  put  upon 
the  power  of  the  court  to  grant  this  allowance  at  any  time 
after  it  gets  jurisdiction  of  the  cause,  except  that  a  trial  must 
be  had.  It  cannot  be  granted  if  a  suit  is  settled  before  trial. 
If  a  trial  is  had,  it  can  be  granted,  so  far  as  the  power  is 
concerned,  at  any  time  afterwards,  in  the  discretion  of  the 
court.  No  limitation  exists,  except,  I  think,  the  extra 
allowance  must  be  granted  so  as  to  go  into  a  judgment 
upon  an  adjustment  of  costs,  when  it  can  be  included  in  a 
judgment  upon  which  an  execution  can  issue.  I  think  this 
is  implied  from  the  connection  between  these  sections,  308 
and  309,  that  these  extra  allowances  are  to  be  deemed  costs, 
as  if  in  the  fee  bill,  and  are  to  be  incorporated  in  a  bill 
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of  costs  adjusted  under  the  statute.  They  are  costs  to 
be  added  to  the  costs  in  this  court,  at  the  special  term, 
at  the  general  term,  and  in  the  court  of  appeals,  to  be 
adjusted  in  this  court,  and  to  go  into  the  final  judgment. 
After  final  judgment,  this  allowance,  I  think,  cannot  be 
made  to  be  collected  as  upon  an  order  in  interlocutory 
proceedings.  The  decision  in  the  case  of  Kidd  agt.  Van 
Rensselaer,  by  Judge  PARKER,  above  cited,  virtually  cuts 
off  the  party  from  an  extra  allowance,  except  for  a  trial 
fee,  when  he  takes  judgment  at  the  circuit  in  conformity 
with  the  verdict.  An  extra  allowance  then  made  would 
ordinarily  be  small.  If  then  made,  it  can  have  no  proper 
reference,  except  to  what  has  transpired  in  the  cause. 
Such  a  construction  does  great  injustice  to  counsel  who 
may  be  employed  in  important  causes,  the  chief  labor  of 
which  will  ordinarily  be  spent  in  the  examination  of  the 
law  and  the  preparation  of  the  cause  for  review,  and  of 
their  briefs  to  argue  the  cause  in  the  general  term  and  in 
the  court  of  appeals,  by  cutting  them  off  from  a  proper 
compensation,  or  compel  them  to  resort  to  their  clients  for 
counsel  fees,  much  of  which  should  be  paid  by  the  adverse 
party.  There  is  no  necessity  for  such  a  construction  of 
the  section  309,  because,  upon  an  appeal  to  the  general 
term,  and  also  upon  an  appeal  to  the  court  of  appeals, 
there  is  a  new  adjustment  of  costs,  in  which  the  extra 
allowance  may  be  included.  The  idea  that  the  extra  allow- 
ance is  limited  to  the  trial  of  a  cause,  has,  therefore,  no  other 
foundation  than  the  simple  fact  that,  in  the  language  of 
the  statute,  it  cannot  be  granted  unless  "a  trial  has  been 
had"  in  the  cause.  If  it  had  been  intended  to  give  an 
extra  allowance  simply  for  the  trial  of  a  cause,  and  give 
the  extra  allowance  for  no  other  labor  or  service  in  the 
cause,  how  easy  would  it  have  been  for  the  legislature  to 
have  said  so  in  appropriate  language.  If  it  had  been 
intended  thus  to  confine  the  extra  allowance  to  the  trial, 
and  for  the  services  of  counsel  thereat,  and  there  exclu- 
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sively,  the  language  would  have  been  somewhat  in  this 
form:  "  For  the  trial  of  a  cause"  or,  "for  extra  services  on 
the  trial  of  a  cause,"  or  in  language  to  the  like  substance 
and  effect.  Unless,  therefore,  the  extra  allowance  is  thus 
limited,  it  must  or  may  be  granted  at  the  end  of  the  litiga- 
tion, upon  the  principles  asserted  by  me  in  respect  to  what 
should  constitute  an  extraordinary  case,  as  stated  in  the 
case  of  Wolcott  agt.  Powers,  supra,  and  cannot  be  given  at 
any  other  stage  or  period  in  the  progress  of  the  cause,  so 
as  to  give  fair  indemnity  to  the  prevailing  party  for  his 
costs,  expenses  and  counsel  fees  incurred  in  the  course  of  the 
litigation. 

Since  the  foregoing  was  written,  I  have  referred  to  the 
report  of  the  Commissioners  of  the  Code,  and  think  there 
is  much  in  it  to  confirm  these  views.  In  their  first  report 
to  the  legislature,  title  10,  page  210,  "in  respect  to  costs 
in  civil  actions,"  they  say,  "We  propose  to  abolish  the  fee 
bill  altogether,  to  cut  up  at  once  this  prolific  source  of  com- 
plaint and  abuses,  and  place  the  law  on  its  proper  footing 
of  indemnity  to  the  party  whom  an  unjust  adversary  has 
forced  into  litigation."  They  further  say,  "The  losing 
party  should,  as  a  general  rule,  pay  the  expenses  of  the 
litigation.  He  has  caused  a  loss  to  his  adversary,  and 
should  indemnify  him  for  it."  "  To  satisfy  these  principles, 
some  mode  of  indemnifying  the  successful  party  for  the 
expense  of  the  suit  should  be  provided."  "  Then  how  shall 
this  indemnity  be  regulated.  It  cannot  be  adjusted  with 
precision  from  the  nature  of  the  case,  but  we  can  get  an 
approximation  to  it.  There  are  two  modes ;  one  by  letting 
the  court  and  jury  fix  it  in  each  particular  case,  the  other 
by  giving  certain  allowances  graduated  in  part  by  the  neces- 
sary labor  performed,  and  in  part  by  the  amount  in  controversy" 
"  The  latter,"  they  say,  "  strikes  us  as  preferable."  "  We 
shall '  thus  provide  an  indemnity  approaching  in  a  degree  the 
amount  which  the  client  will  have  to  pay  his  counsel.  The  com- 
pensation will  depend  generally  upon  the  difficulty  of  the  case 


X08  NEW  YORK  PRACTICE  REPORTS. 

Beals  agt.  Benjamin. 

y 

and  the  amount  of  the  risks.  A  commission  upon  the  amount 
will  cover  the  last,  and  the  specific  charges  will  in  a  con- 
siderable degree  cover  the  first."  Upon  these  principles 
the  commissioners  proceeded  to  prepare  the  title  and  sec- 
tions of  the  Code  relating  to  costs  in  civil  actions.  In  the 
first  section  of  this  title,  by  section  258  of  the  Code,  as 
passed  in  1848,  and  303  of  the  present  Code,  they  provide 
to  repeal  all  statutes  establishing  and  regulating  costs,  and 
then  say :  "  But  there  may  be  allowed  to  the  prevailing 
party  upon  the  judgment,  certain  sums  by  way  of  indemnity 
for  his  expenses  in  the  action."  They  then  prepared  the 
provisions  as  contained  in  the  four  subsequent  sections, 
Nos.  259,  260,  261  and  262,  in  substance  as  they  passed 
and  as  they  now  stand,  with  the  amendments  and  addi- 
tions since  made  in  sections  304,  305,  306  and  307  of  the 
present  Code.  This  principle  thus  asserted  was  carried 
out  with  care,  to  ensure  an  indemnity  to  the  successful 
party.  Section  262,  as  reported,  contained  the  specific 
allowances  as  passed  in  the  Code  of  1848,  and  still 
retained  in  form  just  as  passed,  except  some  of  the  amounts 
have  been  increased  and  some  of  the  subdivisions  have 
been  added  to  and  otherwise  amended;  but  the  legislature 
adopted  and  since  has  retained  in  the  Code  the  form  of 
allowances  and  the  precise  mode  and  language  recom- 
mended by  the  commissioners.  In  the  section  262,  as 
reported,  and  now  in  section  307  of  the  Code,  specific 
allowances  are  made  for  services  in  the  cause  "  before  trial " 
and  "for  the  trial,"  discriminating  between  trials  of  law 
and  fact;  also  an  allowance  "to  either  party  on  appeal, 
excepting  to  the  court  of  appeals,"  and  to  "  either  party  on 
appeal  to  the  court  of  appeals,'7  as  now  in  section  307. 
Then  in  another  section  (263)  they  provide  as  follows  : 
"  In  addition  to  these  allowances,  if  the  action  be  for  the 
recovery  of  money  or  of  real  or  personal  property,  and  a 
trial  has  been  had,  the  court  may  allow  at  the  rate  of  — 
per  cent,  on  the  recovery  or  claim." 
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This  section  was  amended  by  the  legislature  as  it 
appears  in  the  original  Code  of  1848,  by  inserting  after 
the  words  "court  may,"  the  words  uin  its  discretion  in 
difficult  or  extraordinary  cases,"  being  the  same  language 
now  in  section  309,  except  that  "  and  "  has  been  substitu- 
ted for  "  or,"  between  the  words  "  difficult  and  extraordi- 
nary" It  will  thus  be  seen  that  the  principle  asserted  by 
the  commissioners,  and  upon  which  they  based  and  framed 
the  provisions  of  the  Code  relating  to  costs,  was  that  of 
indemnity  "for  the  necessary  labor  performed  "  in  the  pro-, 
gress  of  a  cause  from  its  commencement  till  its  conclusion  in 
the  court  of  last  resort,  and  that  the  specific  allowance  was 
designed  to  be  a  partial  not  a  full  indemnity,  and  that  the 
legislature  adopted  the  Code  as  recommended  to  them  sub- 
stantially on  this  point,  and  it  has  so  continued ;  and  it 
also  appears  that  the  provision  for  an  extra  allowance  in  the 
discretion  of  the  court,  as  reported  and  passed  in  section 
263  of  the  original  Code,  was  inserted  and  retained  to  be, 
and  was  and  is  in  express  words,  "  in  addition  to  these  allow- 
ances." That  is  to  say,  the  extra  allowance  for  indemnity 
was  in  express  terms  in  addition  to  the  specific  allowance 
for  services  in  the  cause  up  to  and  on  the  trial,  on  appeal  to 
the  general  term,  and  on  appeal  to  the  court  of  appeals.  Such 
is  the  statute,  and  it  cannot  be  otherwise  interpreted  with- 
out violence  to  it,  and  without  discarding  part  of  its  terms. 
How  it  ever  came  to  be  considered  that  this  extra  allow- 
ance could  only  be  granted  at  the  circuit,  or  for  the  trial 
of  the  cause,  or  before  the  judgment  there  rendered,  I  can- 
not conceive.  The  allowance  is  in  addition  to  the  sums  spe- 
cifically allowed  on  appeal  to  the  general  term,  and  on  appeal 
to  the  court  of  appeals,  as  much  so  as  to  those  at  and 
before  the  trial  at  the  circuit.  The  principle  of  indemnity 
"  for  labor  and  services  performed  "  in  the  cause,  applies 
to  such  services  as  much  as  it  does  to  those  on  the  trial, 
and  cannot  be  satisfied  by  cutting  off  all  allowances  after 
the  primary  judgment,  which  is  necessarily  to  be  taken, 
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by  appeal  to  the  general  term  for  review.  The  provisions 
in  the  fee  bill,  as  contained  in  the  original  section  262,  and 
as  it  is  now  in  section  307,  is  "  to  either  party  on  appeal," 
which  means  of  course  an  appeal  from  a  judgment  at  the 
circuit,  not  a  review  on  a  case  or  exceptions,  for  that  is 
not  an  appeal.  The  indemnity  intended  by  the  commis- 
sioners and  by  the  legislature  in  section  303,  must  mean  an 
allowance  proportioned  to  "labor  and  services  performed" 
in  a  cause  such  as  will  approach, -»in  the  language  of  the 
commissioners  at  page  207,  "  the  amount  which  the  client 
will  have  to  pay  his  attorney  and  counsel."  How  can 
such  allowance  be  made  at  the  trial  and  do  complete  jus- 
tice? It  can  only  give  indemnity  up  to  that  time,  in  addi- 
tion to  the  specific  allowance  then  earned.  Such  an  allow- 
ance will  entirely  fail  to  give  a  proper  indemnity  if  the 
cause  is  appealed.  In  The  People  agt.  Clarke  (11  Barb. 
344),  Judge  WILLARD  in  speaking  of  the  extra  allowance 
of  the  Code,  says  :  "  It  is  evident  that  the  legislature 
intended,  in  the  cases  within  the  section,  that  the  prevail- 
ing party  should  be  indemnified  to  the  extent  permitted  to 
be  allowed  for  all  his  expenses  which  were  reasonably 
necessary  in  the  prosecution  or  defence  of  the  action." 
He  also  says  in  that  case  that  the  extra  allowance  "should 
be  enough  to  indemnify  the  defendant  for  the  sums  he  has 
paid  for  counsel  fees,"  &c. 

This  case  was  affirmed  in  the  court  of  appeals  (vide  Seld. 
Notes  of  Decisions  of  December  Term,  1853),  where  it  was 
held  that  the  cause  was  a  proper  one  for  an  extra  allow- 
ance to  be  made  in  this  court.  I  am  not  aware  that  this 
question  has  ever  been  presented  to  this  court  at  any  gen- 
eral term.  The  case  of  Bostwick  agt.  The,  Tioga  R.  R.  Co. 
(17  How.  456),  was  not  a  case  for  an  extra  allowance,  for 
no  trial  had  been  had,  and  no  recovery  of  judgment.  I 
do  not  think  the  question  was  or  could  have  been  fully  dis- 
cussed, or  very  carefully  considered  in  the  special  term 
cases  above  referred  to  in  this  court,  or  in  the  cases  in  the 
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superior  court  of  New  York,  and  being  entirely  satisfied 
that  such  decisions  tend  to  nullify  the  statute,  and  defeat 
the  legislative  will  in  respect  to  this  extra  allowance,  so 
far  as  it  was  intended  that  the  defeated  party  in  a  severe 
litigation  should  indemnify  the  opposite  party,  by  paying 
by  way  of  extra  allowance  the  reasonable  counsel  fees  of 
his  counsel,  I  do  not  think  it  my  duty  to  follow  those  cases. 
This  court  has,  therefore,  in  my  opinion,  complete  juris- 
diction over  this  question  of  an  extra  allowance.  The  costs 
are  to  be  adjusted  in  all  stages  of  the  cause  in  this  court 
and  under  its  control.  The  provision  authorizing  the  court 
to  give  an  extra  allowance,  is  a  general  and  extensive  grant 
of  power  and  jurisdiction  over  the  question  and  subject, 
which  can  more  wisely  asd  discreetly  be  exercised  when 
the  litigation  is  at  an  end,  and  may  be  exercised  whenever 
the  court  is  applied  to  to  allow  or  adjust  costs,  or  to  enter 
a  judgment.  An  extra  allowance  .may  be  granted  after 
trial  at  the  circuit,  after  appeal  to  the  general  term  or 
court  of  appeals,  whenever  there  is  to  be  an  adjustment 
of-  costs.  In  this  view,  as  I  have  no  doubt  this  is  a  proper 
case  for  an  extra  allowance,  and  this  a  proper  time  to  make 
application  therefor,  I  shall  grant  an  extra  allowance  in 
this  case  of  three  per  cent,  on  the  amount  of  the  recovery. 
From  the  order  made  in  accordance  with  the  foregoing 
opinion,  an  appeal  was  taken  to  the  general  term.  This 
appeal  came  on  for  argument  at  the  late  March  general 
term  in  Monroe,  at  the  same  time  with  an  appeal  from  au 
order  made  by  Judge  WELLES,  in  the  suit  of  Freeman  Clark 
agt.  The  City  of  Rochester,  in  which  a  similar  application 
for  extra  allowance  was  made  and  denied  (supra).  All  the 
justices  of  the  7th  district  were  present  at  said  term,  and 
in  the  case  of  Clark  agt.  The  City  of  Rochester,  Justice  E. 
DARWIN  SMITH  retired  from  the  bench  on  the  argument, 
and  in  this  case  Justice  J.  C.  SMITH  retired  from  the  bench 
during  the  argument,  so  that  Justices  WELLES  and  JOHNSON 
sat  in  both  cases,  and  decided  both  cases.  Justice  J.  C. 
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SMITH  not  concurring  in  the  decision  in  the  case  of  Clark 
agt.  The  City  of  Rochester,  and  Justice  E.  DARWIN  SMITH  not 
concurring  in  the  decision  reversing  the  order  made  in  this 
cause.  No  opinion  was  written  at  general  term.  Justice 
E.  DARWIN  SMITH  dissented  from  the  decision. 

E.  DARWIN  SMITH  '(dissenting).  I  cannot  concur  in  the 
reversal  of  the  order  made  by  me  at  special  term,  and 
adhere  to  the  views  then  expressed.  The  reversal  is  put, 
as  I  undestand  it,  upon  the  grounds  contained  in  the  opinion 
of  my  brother  WELLES,  in  the  case  of  Clark  agt.  The  City 
of  Rochester.  The  facts  of  this  case,  it  seems  to  me,  aro 
a  complete  answer  to  the  opinion  of  my  brother  WELLES 
in  that  case.  In  that  opinion  he  treats  the  extra  allowance 
as  though  it  were  part  of  the  damages — like  interest,  neces- 
sarily to  be  included  in  the  primary  judgment  at  the  circuit, 
or  not  recoverable,  and  lost  absolutely.  In  this  case  the 
extra  allowance  it  appears  before  us  on  the  motion  to  dis- 
miss the  appeal,  was  in  fact  included  in  the  adjustment  of 
costs  upon  the  affirmance  by  the  general  term  of  the  judg- 
ment rendered  upon  the  report  of  the  referee  who  tried  the 
cause.  Judgment  had  been  duly  entered  up  and  perfected, 
and  an  appeal  therefrom  duly  taken  to  the  court  of  appeals, 
before  the  bringing  of  the  appeal  from  the  order  granting 
the  extra  allowance,  which  appeal  is  still  pending  in  that 
court.  This  judgment  was,  therefore,  clearly  valid.  It 
could  not  have  been  set  aside  for  irregularity,  and  the 
order  of  this  court  reversing  the  order  at  special  term, 
will  be  clearly  inoperative  until  the  judgment  is  opened 
and  the  costs  readjusted,  and  the  extra  allowance  stricken 
out.  This  court  clearly  now  has  no  such  power  over  this 
judgment.  It  is  before  the  court  of  appeals  for  review. 
This  it  seems  to  me  shows  that  the  extra  allowance  can 
clearly  be  made  after  the  judgment  at  the  circuit,  when- 
ever it  can  be  included  in  any  adjustment  of  costs,  and  go 
into  a  judgment,  and  that  such  judgment  including  such 
extra  allowance  will  be  clearly  valid,  and  this  seems  to  me 


NEW  YORK  PRACTICE  REPORTS.  H3 

Cothran  agt.  Collins. 

to  confirm  my  view  at  special  term,  that  this  extra  allow- 
ance may  be  granted  by  the  court  whenever  it  can  be  inclu- 
ded in  a  judgment  entered  up  under  its  authority. 

No  question  is  made  that  the  extra  allowance  was  proper 
in  amount  and  made  in  a  proper  case,  if  it  had  been  granted 
before  judgment. 


SUPREME  COURT. 
GEORGE  W.  COTHRAN  agt.  SARAH  A.  COLLINS. 

The  maker  of  a  promissory  note  which  has  been  stolen  from  the  real  owner  and 
holder  long  after  it  became  due,  is  protected,  in  the  absence  of  fraud,  in  its  pay- 
ment to  an  entire  stranger,  although  the  circumstances  attending  the  payment 
are  such  as  to  "constitute  gross  negligence  in  not  making  inquiry  as  to  the  true 
ownership  and  title  to  the  note  (DANIELS,  /.  dissenting) . 

Heard  at  Erie  General  Term,  February,  1864.  Decided 
Erie  General  Term,  September,  1864. 

Heard  by  DAVIS,  P.  J.,  GROVER,  DANIELS  and  MARVIN, 
Justices. 

THIS  action  was  brought  to  recover  the  amount  of  the 
following  promissory  note  : 

"  $2,400.  ROCHESTER,  July  15,  1862. 

"  Twenty  days  from  date,  for  value  received,  I  promise 
to  pay  Geo.  W.  Cothran  or  bearer,  twenty-four  hundred 
dollars,   with  interest  semi-annually,   at  Niagara  County 
Bank,  Lockport,  N.  Y.,  being  balance  due  on  settlement. 
(Signed)  "  S.  A.  COLLINS." 

The  answer  alleged  payment  to  a  holder  of  the  note. 
The  issue  was  tried  at  Niagara  circuit,  in  May,  1863,  before 
Justice  DAVIS  and  a  jury.  The  evidence  on  the  part  of 
the  plaintiff  showed  that  the  note  was  retained  by  plaintiff 
in  his  possession  until  August,  1862,  when  the  plaintiff,  who 

•NOTE. — This  is  a  very  important  and  interesting  question,  and  this  decision  if 
probably  the  only  reported  case  of  the  kind. — REP. 
VOL.  XXIX.  8 
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was  a  captain  of  a  battery  of  artillery  in  the  volunteer 
service  of  the  United  States,  being  about  to  return  to  his 
command  in  Virginia,  delivered  it  to  his  mother,  who  resi- 
ded at  Lockport,  New  York,  to  be  kept  for  him,  and  to  be 
hers  if  he  never  returned.  He  rejoined  his  command 
immediately,  and  next  saw  the  note  in  his  mother's  pos- 
session January  12,  1863,'  at  her  house;  that  he  again 
returned  to  the  army  at  Fairfax  Station,  Ya.,  and  next  saw 
the  note  March  13,  1863,  in  defendant's  possession  at 
Rochester,  N.  Y.,  with  defendant's  name  partly  cut  and 
partly  torn  off,  and  having  plaintiff's  name  indorsed  on  its 
back,  which  indorsement  is  a  forgery. 

Jlmelia  Cothran  was  called  as  a  witness  and  testified  :  "  I 
am  the  mother  of  the  plaintiff;  recollect  when  he  went 
away  in  August  last  ;  he  gave  me  some  papers,  a  note  of 
defendant  and  one  against  Taylor,  to  keep  :  I  put  them  in 
a  drawer  in  the  bureau  where  I  keep  my  deeds  and  other 
papers  ;  I  always  kept  this  drawer  locked  and  the  key  in 
a  large  drawer  under  this,  under  the  clothes  ;  I  saw  note 
when  plaintiff  came  home  in  January  ;  I  took  the  package 
out  of  the  drawer  ;  he  took  draft  out  and  handed  me  back 
papers  except  draft,  and  I  put  them  in  the  drawer  and 
locked  it  ;  I  went  to  Rochester  in  March,  with  the  plain- 
tiff; defendant  produced  the  note  in  same  condition  as 
now  ;  I  gave  plaintiff  the  draft  ;  he  handed  it  back  to  me, 
and  I  went  to  bank  and  got  $100  and  handed  him  ;  there 
was  some  gold  in  the  drawer;  I  have  known  defendant  five 
years  ;  she  was  at  my  house  in  January,  after  plaintiff 
left  ;  came  there  on  Saturday  and  staid  until  Monday  ; 
slept  in  the  bed  in  the  room  where  bureau  was  in  which 
note  was  kept  ;  was  there  again  in  February  ;  staid  over 
night  ;  lodged  in  same  room  ;  the  defendant  was  at  my 
house  in  December  or  January  ;  the  gold  was  there  in  the 
drawer  when  she  was  there  in  January,  and  also  when 
plaintiff  came  home  in  March  ;  I  .  have  never  given  this 
note  to  defendant  or  any  other  person,  or  authorized  or 
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directed  its  payment ;  the  gold  and  silver  ($43)  was  in  the 
drawer  in  January  and  February." 

And  on  being  recalled,  same  witness  testified:  "I  had 
conversation  with  defendant  about  this  note  ;  before  plain- 
tiff let  me  have  this  note  she  asked  me  what  he  had  done 
with  it ;  I  told  her  I  did  not  know  ;  he  was  then  in  Buffalo ; 
afterwards  I  Avas  at  defendant's  house  and  she  again  asked 
me  what  had  been  done  with  the  note;  I  told  her' I  had 
it ;  that  plaintiff  had  made  a  will  and  given  me  all  he  had, 
and  if  he  did  not  come  back  I  should  have  the  note ;  she 
then  said  it  is  all  right ;  I  told  her  daughter  Martha,  in 
January,  I  had  received  a  letter  from  the  plaintiff,  asking 
me  to  get  money  of  her  mother;  she  said,  it  is  no  use, 
mother  cannot  raise  it ;  after  this  I  told  defendant  what 
Martha  had  said,  and  that  I  had  the  letter  from  plaintiff; 
she  said  she  could  not  pay ;  that  she  was  glad  I  had  the 
note,  if  he  never  got  back  it  would  be  all  right." 

On  being  cross-examined  the  said  witness  further  testi- 
fied :  "  After  the  defendant  asked  me  about  the  note  in 
August,  I  had  my  little  grand-daughter  write  to  her  that 
I  had  it ;  I  recollect  conversation  at  her  house  in  Decem- 
ber, and  at  mine  in  January  ;  in  January  she  asked  me  if 
I  kept  the  note  yet ;  I  said  I  did  ;  she  said  I  am  glad  of 
it,  if  he  never  comes  back  you  and  I  can  make  it  all  right ; 
I  recollect  her1  being  at  my  house  in  July  or  August,  and 
asking  me  about  the  note ;  I  do  not  recollect  of  saying  to 
her  that  plaintiff  had  not  said  anything  to  me  about  the 
note  ;  I  told  her  I  would  inquire  and  write  her." 

John  Cothran  b*eing  duly  sworn,  testified ;  "  The  plain- 
tiff is  my  uncle  ;  I  went  to  Mrs.  Cothran's  in  November 
last,  the  24th,  and  staid  until  March ;  did  not  see  the  note 
while  there ;  defendant  was  there  in  December,  staid  two 
nights  ;  there  in  January,  staid  two  days  and  nights,  and 
again  in  February,  staid  one  night ;  occupied  room  where 
bureau  was." 

Catharine  Grove  being  duly  sworn,  testified :  "I  lived  with 
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Mrs.  Cothran  last  winter  ;  commenced  the  13th  December, 
and  staid  four  months  ;  plaintiff  is  my  cousin  ;  staid  there 
as  company  for  his  mother,  my  aunt  ;  I  know  the  room  in 
which  bureau  is  kept,  and  the  bureau  ;  I  knew  defendant  ; 
she  was  there  in  January  and  February  last  ;  in  January 
she  came  Saturday  and  staid  until  Monday  ;  came  alone 
and  staid  and  slept  alone  in  room  where  bureau  was  ;  there 
was  fire  in  the  room  part  of  the  time  while  she  was  there 
in  January  and  February  ;  she  came  February  third,  and 
staid  over  night  ;  slept  alone  in  this  room  where  bureau 
was  ;  I  saw  the  note  after  plaintiff  brought  it  from  Roches- 
ter in  March  for  first  time  ;  looked  same  as  now  ;  never 
saw  it  before  or  heard  of  it  ;  never  opened  drawer,  nor  did 
I  know  of  its  contents." 

The  plaintiff  introduces  in  evidence  a  letter  written  by 
defendant  to  him,  dated  Rochester,  August  llth,  1862,  and 
received  by  plaintiff  August  14th,  at  Lockport.  The  part 
relating  to  the  note  is  as  follows  : 

"  I  received  a  line  by  Miner  from  your  mother,  by  which 
I  learn  there  was  a  misunderstanding  in  reference  to  a  remark 
I  made  about  the  note  I  gave  you.  I  think  it  will  not  be 
necessary  to  go  into  the  details  of  an  explanation  here,  as 
I  can  explain  to  you  in  three  minutes  when  I  see  you.  But 
she  evidently  took  my  remark  as  intending  to  convey  a 
very  different  idea  from  what  I  intended  it  should.  /  had 
not  the  slightest  idea  that  you  intended  to  dispose  of  it  in  any 
way.  So  let  it  drop  until  I  see  you.  I  will  then  explain. 
"  As  ever  your  friend,  • 

"S.  A.  COLLINS." 

The  plaintiff  was  also  sworn,  and  testified  to  leaving  the 
note  with  his  mother,  and  to  having  seen  it  January  12, 
1863,  and  returned  it  to  his  mother,  who  replaced  it  in  and 
locked  the  drawer,  which  was  the  last  he  saw  of  it  until 
he  found  it  in  defendant's  possessifcn  with  her  name  taken 
off,  and  with  his  name  written  on  the  back  of  it  in  a  forged 
hand,  and  that  he  netfer  disposed  of  it  in  any  manner,  and 
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had  nothing  further  to  do  with  it  after  returning  it  to  his 
mother  January  12. 

It  also  appeared  that  from  the  12th  January,  1863,  to 
March,  when  plaintiff  again  returned  from  the  army,  that 
other  persons  had  occupied  this  room  where  the  note  was 
kept,  each  of  whom  was  called  and  testified  that  they  never 
knew  there  was  such  a  note,  and  did  not  take  it.  It  also 
appeared  that  Mrs.  Cothran  once  in  the  fall  of  1862  lost 
her  front  door  key,  and  procured  one  from  her  son  David 
for  a  few  days  until  she  got  another. 

The  defendant  was  sworn  in  her  own  behalf,  and  testified  : 
"  When  this  note  was  given,  plaintiff  came  to  my  house  at 
Rochester  ;  I  next  saw  plaintiff  in  March  last  at  my  house, 
when  he  got  the  note ;  think  I  was  at  his  house  within 
three  days  after  giving  of  note ;  he  was  not  at  home  ;  I 
cannot  tell  when  I  was  there  next ;  think  in  the  fall ;  I 
was  there  in  January  ;  came  from  Buffalo  ;  was  there  again 
in  February,  on  my  return  from  funeral  at  Black  Rock ; 
came  down  on  the  evening  train ;  staid  at  house  over  night ; 
in  the  morning  went  to  Stevenson's,  and  left  that  evening  ; 
Mrs.  Cothran  told  me  she  had  the  $2,400  note  ;  this  was 
not  long  after  plaintiff  left  for  the  army  ;  not  more  than  a 
month  ;  it  was  also  spoken  of  when  I  was  there  a  day  or 
two  after  the  note  was  given ;  I  never  saw  or  knew  where 
Mrs.  Cothran  kept  her  deeds ;  in  February  I  went  from 
here  to  Rochester ;  I  first  saw  the  note  after  I  gave  it  in 
the  hands  of  a  gentleman  at  my  house  in  Rochester ;  he 
came  there,  asked  my  name,  said  he  had  a  note  in  favor  of 
plaintiff,  and  supposed  I  was  the  person  who  gave  it ; 
he  presented  the  note ;  I  had  never  seen  him  before ;  I 
told  him  it  was  my  note  ;  asked  him  if  he  had  bought  it ; 
he  said  he  had,  and  under  such  circumstances  that  if 
promptly  paid  he  could  throw  off  the  interest ;  I  asked 
him  where  I  could  see  him  when  I  found  out  what  I  could 
do  ;  he  said  he  resided  in  Buffalo,  and  could  be  down  in 
two  weeks,  and  would  call  again ;  he  then  left ;  I  took 
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counsel  of  Geo.  P.  Townsend  as  to  my  right  to  pay  the 
note.  This  person  called  again  on  the  16th  day  of  Febru- 
ary ;  counsel  said  I  would  be  obliged  to  pay  the  note  to 
any  one  presenting  it;  I  paid  him  $1,900  in  money,  and 
note  for  $500;  drew  note  myself,  and  sent  it  by  my 
daughter  to  Marsh  to  sign ;  I  had  known  Marsh  twenty 
years  ;  note  brought  back  signed  by  him  ;  I  got  the  money 
and  gave  it  to  my  daughter  to  count ;  she  counted  it;  I 
had  done  so"  previously  ;  he  counted  it,  took  it  and  the 
$500  note,  and  .gave  me  the  $2,400  note  ;  he  left ;  I  went 
to  the  door  with  him,  and  when  I  returned  I  took  my  name 
off  the  note  at  the  table ;  set  there  some  time ;  I  told 
him  I  should  be  unable  to  pay  more  than  $1,900,  and  asked 
him  to  take  note  for  $500  at  three  years ;  I  asked  him  if 
he  considered  it  prompt  enough  to  throw  off  the  interest ; 
he  said  he  did ;  I  got  the  money ;  part  of  Luman  H. 
Nichols,  $1,100  of  Mrs.  James  Stevenson,  $300  of  E.  B. 
Booth,  and  balance  of  Nichols;  I  got  money  of  Stevenson 
and  Booth  to  pay  upon  $10,000  mortgage,  on  which  pay- 
ment was  past  due,  $2,000  and  interest ;  foreclosure  was 
commenced  in  October;  it. was  claimed  that  the  whole  had 
become  due ;  I  found  out  facts  in  December  ;  got  the  $300 
of  Booth  between  the  times  this  person  was  there,  to  pay 
upon  the  note  ;  I  did  not  take  this  note  from  the  house  of 
Mrs.  Cothran,  or  conspire  to  have  it  done,  nor  know  any- 
thing about  it;  the  payment  by  me  was  in  good  faith  ;  in 
March  when  plaintiff  was  at  my  house  he  asked  me  if  I 
had  the  note ;  I  said  I  had  ;  he  asked  me  if  I  would  let 
him  see  it;  I  said  yes,  and  got  it  from  my  work  stand;  he 
said  he  wanted  to  take  it  to  investigate  the  matter ;  said 
he  would  return  it;  I  gave  it  to  him ;  I  had  received  this 
letter  of  March  8,  1863,  previous  to  his  coming  to  my 
house  ;  I  answered  that  letter  next  day ;  I  wrote  in  that 
letter  in  substance  that  the  thing  was  mysterious. 

On  being  cross-examined,  said  witness  further  testified  : 
When   plaintiff   came    to   my  house  in   March  he   made 
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inquiries  about  note  ;  I  stated  to  him  that  I  had  paid  the 
note  to  a  man  I  did  not  know,  who  said  he  lived  in  Buffalo  ; 
he  said  note  had  been  stolen  ;  asked  me  when  I  paid  it  ;  I 
told  him  first  or  fore  part  of  February  ;  told  him  I  had 
never  seen  the  man  before  ;  that  I  did  not  know  how  the 
man  got  the  note  ;  I  first  went  to  desk  in  sitting  room  to 
look  for  -note  he  had  surrendered;  did  not  get  note  from 
that  desk  ;  got  it  from  another  room  ;  I  had  not  seen  plain- 
tiff before  since  note  was  given;  Mrs.  Cothran  had  told 
me  when  I  came  from  Buffalo  that  plaintiff  had  been  at 
home  one  day  shortly  before  ;  he,  plaintiff,  left  for  the«war 
in  July  or  August,  1861  ;  I  paid  the  note  on  the  16th  day 
of  February  ;  my  daughter  was  present  ;  he  came  on  the 
6th,  and  again  on  the  16th  ;  when  he  was  there  first  I  did 
not  tell  him  how  much  I  could  pay  ;  I  did  not  know  how 
much  I  could  pay,  with  reference  to  other  business  ;  I  saw 
Booth  afterwards  ;  he  let  me  have  $300,  and  I  gave  him 
canal  scrip  afterwards,  in  March  ;  Booth  gave  me  the  money 
from  his  safe  from  the  10th  to  '12th  of  February  ;  ^1  had 
$150  to  $200  after  paying  the  $1,900  ;  I  asked  Townsend 
if  a  note  I  had  given  to  a  person  or  bearer,  I  would  be  lia- 
ble to  pay  to  a  person  holding  it  ;  when  the  man  to  whom 
I  paid  this  note  first  came,  he  asked  me  if  my  name  was 
Mrs.  Collins  ;  I  said  it  was  ;  he  said  he  was  Mr.  Judson  ; 
said  he  had  a  note  payable  to  George  W.  Cothran  ;  I  said 
it  was  my  note;  he  said  he  had  got  it  under  such  circum- 
stances that  he  could  afford  to  throw  off  the  interest  if 
promptly  paid  ;  I  told  him  I  would  see  what  I  could  do 
about  it,  and  would  let  him  know;  he  said  he  lived  in  Buf- 
falo, and  would  be  down  again  ;  I  never  saw  the  man 
before  ;  I  did  not  see  any  one  except  Townsend  and  Booth 
•after  tne  man  was  there  before  I  paid  the  note  ;  I  did  not 
tell  either  of  them  about  the  note;  I  got  $600  of  Mrs. 
Stevenson  early  in  January,  some  on  the  17th  when  here, 
and  the  rest  February  3d  ;  I  first  gave  her  due  bills  ;  last 
time  took  up  two  due  bills  for  $600  and  $300  ;  got  $300 
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and  gave  note  for  $1,100,  payable  in  one  year;  took  money 
home  and  put  it  in  trunk;  I  got  the  date  of  this  man's  call- 
ing from  journal  on  which  I  entered  it  as  a  circumstance 
that  I  might  want  to  fix  the  date ;  when  he  called  second 
time  I  said  I  had  $1,900  and  wanted  to  settle  it  up :  I  had 
not  said  anything  to  Marsh  about  indorsing  the  note ;  he 
had  indorsed  one  for  me  before  this ;  I  never  asked  Marsh 
if  he  knew  the  man ;  I  wrote  note ;  did  not  know  his  given 
name;  asked  him  what  it  was ;  note  payable  at  Interna- 
tional Bank,  Buffalo ;  I  got  money  from  trunk ;  man  told 
me  he  lived  in  Buffalo ;  have  not  seen  him  since,  nor  had  I 
before ;  I  supposed  plaintiff  was  in  Virginia ;  his  mother 
told  me  she  had  the  note  soon  after  it  was  given ;  I  do  not 
recollect  conversation  about  note  in  December  nor  in  Janu- 
ary ;  am  quite  positive  I  had  none,  but  will  not  swear  I 
did  not  have  such  conversation. 

On  being  recalled  testified  :  The  letter  written  by  Mrs. 
Cothran's  grand-daughter  was  written  partly  to  my  little 
girl,  and  was  not  kept ;  I  can  not  find  it ;  it  was  that  she, 
Mrs.  Cothran,  did  not  intend  to  transfer  the  note  to  Mr. 
Mann  ;  I  wrote  in  reply  to  the  letter  of  August  11 ;  I  did 
not  intend  to  say  anything  of  transfering  the  note. 

Martha  Collins  being  duly  sworn  testified :  I  am  the 
daughter  of  defendant ;  I  saw  the  defendant  pay  that  note 
last  February,  at  her  own  house  in  Rochester,  the  16th  day 
of  February. 

On  being  re-examined  said  witness  further  testified :  She 
paid  it  between  the  hours  of  nine  and  twelve  o'clock  in  the 
forenoon,  paid  $1,900,  four  packages  of  $200  each,  making 
$800,  balance  loose,  one  bill  $50  ;  can  not  give  the  others, 
fives,  tens  and  twenties ;  gave  note  for  $500  at  three  years ; 
can  not  say  where  the  money  was  got ;  first  saw  it  in  de- 
fendant's hands ;  I  counted  it ;  I  was  present,  and  the  man 
she  paid  it  to  think  he  called  his  name  A.  W.  Judson ; 
never  saw  him  before  or  since  ;  I  had  heard  of  him  before ; 
defendant  had  told  me  that  a  gentleman  called  with  the  note, 
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and  I  supposed  it  was  the  same ;  said  he  lived  at  Buffalo ; 
was  a  stranger  to  me  and  to  defendant ;  I  first  saw  him  in 
the  sitting  room ;  "  the  defendant  asked  the  man  to  whom 
she  paid  this  note  what  his  name  was  when  she  wrote  the 
note;  he  said  A.  W.  Judson;  said  he  resided  in  Buffalo; 
think  he  put  note  in  his  pocket ;  have  counted  money  for 
defendant  at  other  times,  always  when  present.''' 

The  defendant  then  rested  her  case.  And  after  argu- 
ment of  counsel,  the  court,  among  other  things,  charged 
the  jury,  that  if  they  should  find  that  the  >  defendant  had 
paid  the  note,  that  nothing  short  of  fraud,  not  even  gross 
negligence,  if  unattended  with  bad  faith  on  the  part  of  the 
defendant,  would  invalidate  the  payment  so  as  to  take 
away  the  rights  founded  thereon,  and  the  defendant  would 
be  entitled  to  their  verdict.  To  which  charge  the  plaintiff 
duly  excepted. 

The  court  further  charged  the  jury,  that  although  they 
should  find  that  the  note  was  stolen  from  the  plaintiff  by 
some  person,  other  than  the  defendant,  yet  if  they  found 
that  the  defendant  had  in  fact  paid  it  to  a  holder  thereof, 
their  verdict  should  be  for  the  defendant,  unless  they 
found  an  absence  of  good  faith  on  her  part  in  the  making 
of  such  payment.  To  which  charge  the  plaintiff  duly 
excepted. 

The  plaintiff"  requested  the  court  to  charge  the  jury,  if 
they  should  find  that  the  note  was  lost  by  or  stolen  from 
the  plaintiff",  that  the  payment  by  the  defendant  at  the 
time  and  in  the  manner  alleged,  was  not  a  payment  thereof 
as  against  the  plaintiff,  and  the  plaintiff  was  entitled  to 
recover.  To  which  request  the  court  refused  to  charge. 
And  the  plaintiff  duly  excepted. 

The  plaintiff  further  requested  the  court  to  charge  the 
jury  that  if  they  should  find  that  the  plaintiff"  had  not 
parted  with  or  transferred  his  interest  in  the  note  at  the 
time  of  alleged  payment,  it  being  then  long  past  due,  the 
payment  by  defendant  at  the  time  and  in  the  manner 
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alleged  was  not  a  payment  of  the  note,  and  the  plaintiff 
was  entitled  to  recover.  To  which  request  the  court  re- 
fused to  charge.  And  the  plaintiff  duly  excepted. 

The  plaintiff  further  requested  the  court  to  charge  the 
jury,  that  the  alleged  payment  by  defendant  being-to  a 
stranger,  more  than  six  months  after  maturity  of  the  note, 
with  knowledge  that  the  same  was  in  the  hands  of  the 
plaintiff  long  after  due,  was  under  circumstances  which 
might  reasonably  awaken  the  suspicion  of  a  prudent  per- 
son. The  couijt  refused  to  charge  in  :thei  words  of  this 
request  (having  already  commented  to  the  jury  on  these 
facts).  And  the  plaintiff  duly  excepted. 

The  plaintiff  further  requested  the  court  to  charge  the 
jury,  that  if  they  found  that  the  alleged  payment  was 
made  by  the  defendant  under  suspicious  circumstances, 
without  reasonable  caution,  and  out  of  the  usual  course  of 
business,  and  the  plaintiff  had,  not  parted  with  his  interest 
in  the  note  but  had  been  deprived  thereof  by  fraud,  the 
plaintiff  was  entitled  to  recover.  To  which  request, -and 
every  part  thereof  the  court  refused  to  charge.  And  the 
plaintiff  duly  excepted. 

The  jury  found  a  verdict  for  the  defendant.  And  there- 
upon, on  motion  of  the  plaintiff,  it  was  ordered  that  said 
plaintiff  have  leave  to  make  a  case  with  exceptions,  to  be 
heard  at  general  term  in  first  instance,  and  that  in  the 
mean  time  judgment  be  suspended. 

< 
GEO.  W.  COTHRAN,  plaintiff  in  person. 

I.  The  court  erred  in  charging  the  jury  "  that  if  they 
should  find  that  the  defendant  nad  paid  the  note,  that 
nothing  short  of  fraud,  not  even  gross  negligence,  if  unat- 
tended with  bad  faith  on  the  part  of  the  defendant,  would 
invalidate  the  payment  so  as  to  take  away  the  rights 
founded  thereon,  and  the  defendant  would  be  entitled  to 
their  verdict." 
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1.  Because  the  charge  requires  that  actual  fraud  must 
be  proved  to  invalidate  the  payment.  The  charge  is  in 
the  language  of  section  382  of  Story  on  Promissory  Notes. 
A  careful  examination  of  the  cases  (Crook  agt.  Jadis,  5 
Barnw.  Sf  Jldolph.  908  j  Backhouse  agt.  Harrison,  Id.  1099  ; 
Goodman  agt.  Harvey,  4  Adolph.  fy  Ellis,  869  ;  Uther  agt. 
Rich,  10  Jldolph.  Sf  Ellis,  784 ;  Jlrbour  agt.  Anderson, 
1  Jldolph.  4r  Ellis,  JV.  &  498)  cited  by  Story  as  estab- 
lishing the  doctrines  of  the  text,  shows  that  although 
Lord  DENMAN  uses  language  in  giving  decisions  of  some  of 
these  cases  .broad  enough  to  sustain  Judge  STORY,  yet 
neither  of  these  cases  was  determined  upon  the  point  in 
question,  nor  was  the  point  involved  in  either  of  these  cases. 
It  is  submitted  that  a  case  is  an  authority  in  so  far  only 
as  it  is  a  judicial  determination  of  the  questions  actually 
presented  by  the  facts  in  the  case.  And  further,  the  cases 
cited,  and  several  more  recent  English  cases  relate  solely 
to  the  transfer  and  not  to  the  payment  of  negotiable  paper, 
and  Lord  DENMAN  in  several  of  them  fails  to  discriminate 
between  the  law  applicable  to  the  transfer  of  negotiable 
paper  prior  to.  maturity  and  to  that  past  maturity.  And 
herein  consists  the  false  basis  of  the  so  called  modern  English 
doctrine.  The  case  of  Hall  agt.  Wilson  (16  Barb.  S.  C.  R. 
548),  was  determined  upon  the  ground  (p.  555)  that  the 
note  was  negotiated  at  an  usurious  rate  of  interest,  and 
thereby  became  void.  The  elaborate  essay  of  Judge  ALLEN 
upon  questions  not  at  all  involved  in  the  case,  is  more 
interesting  than  useful  or  authoritative.  In  Magee  agt. 
Badger  (30  Barb.  246),  the  question  was  not  up  in  any  legal 
form.  On  the  trial  the  judge  charged  on  a  point  favorable 
to  the  defendant  as  the  law  would  warrant,  to  which  he 
took  an  exception,  and  also  had  a  verdict.  In  settling  the 
case  this  exception  should  have  been  left  out — the  party 
who  moved  for  a  new  trial  having  taken  no  exceptions — 
still  Judge  JOHNSON  deliberately  pronounces  a  decision 
upon  it,  and  cites  as  his  authority  Hall  agt.  Wilson  (supra}. 
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The  question  of  the  effect  of  a  payment  of  paper  past 
maturity  was  involved  in  neither  of  these  cases. 

2.  The  charge  was  erroneous  for  the  reason  that  to  inval- 
idate the  payment,  it  was  only  necessary  to  bring  to  the 
knowledge  of  the  defendant  at  the  time  of  making  the 
payment,  facts  and  circumstances  such  as  ought  reasonably 
to  have  awakened  her  suspicions  and  put  her  upon  inquiry 
as  to  the  validity  of  the  holder's  title.  (Down  agt.  Hailing, 
4  Barn.  $  Ores.  330 ;  Egan  agt.  Trelfall,  5  Dow.  tf  Ry.  324  ; 
Gill  agt.  Cubit t,  3  Barn,  fy  Ores.  466 ;  Snow  agt.  Peacock.  2 
Car.  fy  Payne,  11  ;  Beckwith  agt.  Corral,  3  Bing.  444  ;  Sla- 
ter agt.  West,  3  Car.  fy  Payne,  325  ;  Easley  agt.  Crockford, 
10  Bing.  243  ;  Chaumette  agt.  Bank  of  England,  9  Barn.  Sf 
Cres.  209  ;  Strange  agt.  Wigney,  6  Bing.  677  ;  Howard's 
Court  of  Appeals  Cases,  448  ;  Beltzhoover  agt.  Blackstock,  3 
Watts1  Pa.  R.  20  ;  Dickson  agt.  Primrose,  2  -Miles'  Pa.  R. 
366 ;  Hunt  agt.  Sanford,  6  Yerger,  Tenn.  387 ;  Sandford 
agt.  Norton^  14  Vermont,  228  ;  McConnel  agt.  Hodson,  2 
Oilman,  III.  640;  Nicholson  agt.  Patton,  13  Louisiana,  213  ; 
Lapice  agt.  Clifton,  17  Louisiana,  152  ;  Louisiana  State  Bank 
agt.  Orleans  Nav.  Co.  3  Louisiana  R.  1848;  1/a//  agt.  .Hct/e, 
8  Con?i.  336  ;  Wheeler  agt.  Guild,  20  Pickering,  545  ;  Cone 
agt.  Baldwin,  12  Jd.  545  ;  Sergeant  agt.  Southgate,  5  /d. 
311,  317  ;  ./??/er  agt.  Hutchings,  4  Jlfass.  U.  370-1 ;  .Zty/es  on 
£#/*,  287,  4M  ^3m.  .E0.) 

I  shall  quote  but  one  of  the  many  English  authorities 
above  cited,  each  of  which  fully  indorses  this  case.  Many 
of  these  cases  even  go  further  than  this,  according  to  the 
peculiar  facts  of  each.  Gi//  agt.  Cubit  t  (3  Barn.  Sf  Cres. 
466),  was  an  action  on  a  note  that  had  been  stolen,  and 
ABBOTT,  C.  J.,  before  whom  it  was  tried,  charged  the  jury  : 
"  1st.  Whether  the  plaintiff  had  given  value  for  the  bill, 
of  which  there  was  no  doubt ;  and  2d.  Whether  he  took 
it  under  circumstances  which  ought  to  have  excited  the 
suspicion  of  a  prudent  and  careful  man.  If  they  found 
that  he  had  taken  it  under  such  circumstances,  then  not- 
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•withstanding  he  had  given  the  full  value  for  it,  they  ought 
to  find  for  the  defendant."  The  jury  found  a  verdict  for 
the  defendant,  and  a  rule  nisi  for  a  new  trial  having  been 
obtained,  the  defendant  showed  cause.  The  cause  was 
elaborately  argued,  and  opinions  were  delivered  by  Chief 
Justice  ABBOTT,  and  Justices  BAYLEY  and  HOLROYD.  HOL- 
ROYD  says  :  "I  think  the  rule  was  correctly  laid  down  to 
the  jury.  A  party  who  discounts  a  bill  which  had  been 
stolen,  is  bound  to  show  not  only  that  a  good  consideration 
was  really  and  bona fide  given  for  the  bill,  but  he  must  also 
make  it  appear  to  the  satisfaction  of  a  jury  that  he  actu- 
ally took  it  bona  fide.  If  he  takes  it  with  a  view  to  profit 
arising  from  interest  or  commission,  under  circumstances 
affording  reasonable  ground  of  suspicion,  without  inquiry 
whether  the  party  of  whom  he  takes  it  came  by  it  honestly 
or  not,  then  he  takes  it  at  a  risk,  whether  the  bill  be  stolen 
or  not ;  he  takes  it  at  his  peril.  The  question  whether  a 
bill  or  note  has  been  taken  bona  fide,  involves  in  it  the 
question  whether  it  has  been  taken  with  due  caution.  If 
the  bill  be  taken  without  using  due  means  to  ascertain 
whether  it  has  been  honestly  come  by,  the  party  so  taking 
on  himself  the  risk  for  gain,  must  take  the  consequences 
if  it  should  turn  out  that  it  was  not  honestly  acquired  by 
the  person  of  whom  he  received  it."  This  was  decided  in 
1824.  It  should  be  borne  in  mind  that  the  defendant  paid 
this  note  for  gain  (Case,  fol.  41). 

The  first  case  in  this  state  relating  to  this  point  is  that 
of  Johnson  agt.  Bloodgood  (1  John.  Cases,  51).  This  was 
an  action  by  the  assignee  of  the  plaintiff,  but  in  the  assign- 
or's name,  for  goods  sold  and  delivered.  Plea,  non-assump- 
sit  and  payment.  In  an  answer  to  a  bill  filed  against  the 
defendant  in  chancery,  he  stated  that  he  purchased  the 
note  in  question  (which  *he  set  up  in  the  action  at  law) 
some  time  in  the  year  1793,  without  stating  the  month,  at 
the  rate  of  twelve  shillings  in  the  pound,  and  for  the  pur- 
pose of  setting  it  off  against  the  present  demand.  The 
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defendant  denied  that  he  had  any  notice  of  the  assignment 
before  or  after  he  purchased  the  note.  At  the  trial  before 
Judge  KENT,  the  note  was  disallowed  as  a  set-off,  and  on 
motion  for  a  new  trial,  RADCLIFF,  J.,  said:  "I  consider  it 
as  a  principle  settled  both  in  England  and  by  our  own 
practice,  that  in  cases  like  the  present,  a  court  of  law  will 
regard  the  assignment  of  a  chose  in  action,  and  protect 
the  interest  of  a  cestui  que  trust  against  every  person  having 
notice  of  the  trust,  or  who  is  bound  to  take  notice  of  it. 
If,  therefore,  the  defendant  at  the  time  of  obtaining  the  note, 
had  notice,  or  was  bound  to  take  notice  of  the  trust  created  by 
the  assignment,  he  ought  not  to  be  permitted  to  avail  himself 
of  the  set-off.  The  notice  by  which  parties  are  affected,  is 
either  express  or  implied  ;  under  the  head  of  implied  notice, 
it  has  long  been  heen  held  in  a  court  of  equity  (1  Jltkyns, 
490  ;  2  Fonbl.  156,)  that  whatever  is  sufficient  to  put  a  party 
upon  inquiry,  is  good  notice.  This  is  a  just  and  salutary 
rule,  calculated  to  preserve  good  faith  and  to  protect  the 
rights  of  individuals,  and  whenever  the  question  of  notice 
occurs,  must  be  equally  applicable  to  courts  of  law  as  to 
courts  of  equity.  It  has  in  fact  been  adopted  by  courts  of 
law,  and  in  cases  similar  to  the  present.  The  defence  here 
rests  upon  a  note  purchased  after  it  had  become  due.  This 
circumstance  alone  is  a  ground  of  suspicion,  and  has  been  held 
sufficient  to  make  it  incumbent  on  the  party  receiving  the  note 
to  inquire  and  satisfy  himself  that  it  is  good.  If  he  does  not, 
he  takes  it  at  his  peril,  subject  to  every  equitable  defence 
in  favor  of  the  antecedent  parties  against  whom  he  may 
attempt  to  enforce  it.  The  present  case  is  still  stronger,  for 
he  pitrchased  the  note  at  a  discount.  I  therefore  think  that 
in  construction  of  law,  there  was  sufficint  notice  to  protect 
the  claims  of  bona  jide  creditors." 

Judge  KENT  says,  in  same  case:  "I  approve  of  the 
doctrine,  and  adopt  it  as  salutary  and  calculated  to  pre- 
vent fraud,  as  laid  down  in  the  cases  of  Brown  agt.  Davis 
(3  Term  80),  and  Taylor  agt.  Mather  (3  Term  83),  that  if 


NEW  YORK  PRACTICE  REPORTS.  127 

Oothran  agt.  Collins. 

a  bill  or  note  be  endorsed  after  it  becomes  due,  it  throws  a  sus- 
picion on  the  transaction,  and  the  endorsee  must  take  it  subject 
to  all  equities  that  existed  in  favor  of  the  maker  of  the  note, 
before  it  was  endorsed ;  and  that  if  there  be  any  attendant 
circumstance  of  fraud,  the  endorsee  shall  have  every  pre- 
sumption turned  against  him  91'  "When  a  note  is  offered 
for  sale,  after  it  becomes  due,  and  at  a  discount,  what  is 
the  necessary  inference  ?"  "  The  law  infers  the  notice,  being 
what  is  termed  constructive  notice ;  he  (the  purchaser)  ac- 
cordingly commits  a  fraud  upon  his  creditors;  he  does  an 
act  mala  fide." 

Chief  Justice  LANSING  at  page  62,  says :  "  Judge  BULLER 
who  laid  down  the  broadest  principles  in  the  case  of  Brown 
agt.  Davis,  observes,  "  that  if  a  note  is  over  due,  though 
he  does  not  say  it  is  not  negotiable,  yet  it  is  out  of  the  common 
course  of  dealing,  and  does  give  rise  to  suspicion"  and  "  in 
the  case  of  Taylor  agt.  Mather,  the  note  was  endorsed  after 
it  was  due,  and  there  were  many  circumstances,  which  led 
the  court  and  jury  to  conclude,  that  it  was  fraudulently 
obtained;  whereupon  a  verdict  was  found  for  defendant. 
A  motion  for  a  new  trial  was  denied  on  the  merits,  and 
BULLER,  J.,  said:  "It  never  has  been  determined,  that  a 
bill  or  note  is  not  negotiable,  after  it  becomes  due;  but  if 
there  are  any  circumstances  of  fraud  in  the  transaction,  and  it 
comes  to  the  hands  of  a  'plaintiff  by  endorsement  after  it  is 
due,  I  have  always  left  it  to  the  jury,  upon  the  slightest  cir- 
cumstance to  presume  the.  endorsee  was  acquainted  with  the 
fraud"  Upon  which  Judge  LANSING  remarks  that,  "I 
know  of  no  cases  which  have  shaken  these  principles." 

The  motion  for  a  new  trial  was  denied.  This  case  was 
decided  in  1799. 

The  case  of  Wiggin  agt.  Bush  (12.  J.  R>  306),  was  an 
action  on  a  note  given  by  defendant  to  one  Forsaith,  in 
consideration  of  his  withdrawing  his  objection  to  the  de- 
fendant's procuring  his  discharge  from  his  debts.  Forsaith 
endorsed  the  note  to  plaintiff.  The  note,  although  dated 
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May  24,  was  in  fact  made  April  22,  and  a  memorandum  of 
the  day  upon  which  it  was  made  was  endorsed  upon  it. 
Plea,  general  issue  and  discharge  under  insolvent  act.  De- 
fendant had  a  verdict,  and  on  motion  for  a  new  trial  the 
point  was  taken  by  defendant's  counsel  that  "  the  plaintiff 
received  the  note  under  circumstances  to  induce  suspicion,  and 
sufficient  to  put  him  on  inquiry." 

YATES,  J.,  in  delivering  the  opinion  of  the  court  said : 
"  By  the  endorsement  on  the  note  of  the  real  date,  the 
plaintiff  had  such  information  as  ought  to  have  led  to  an 
inquiry  into  the  manner  the  payee  had  obtained  it,  the 
post-dating  of  the  note  which  was  indorsed,  was  an  extraordinary 
circumstance,  and  must  have  created  suspicion.  The  neglect 
of  the  plaintiff  to  make  any  inquiry,  ought  to  subject  them  to 
the  consequences  of  the  transaction  between  the  defendant  and 
Forsaith,  the  immediate  or  original  parties ;  and  as  between 
them,  it  is  decidedly  an  illegal  consideration,  and  the  motion 
was  denied."  This  case  was  decided  in  1815. 

In  Anderson  agt.  Van  Allen  (12  J.  R.  343),  the  doctrine 
laid  down  in  Johnson  agt.  Bloodgood,  is  distinctly  affirmed. 
Ch.  J.  THOMPSON  says  it  is  "  well  settled  that  actual  notice 
is  not  necessary.  If  a  party  acts  in  the  face  of  facts  and 
circumstances  which  were  sufficient  to  put  him  upon  inquiry, 
he  acts  contrary  to  good  faith  and  at  his  peril.  These  prin- 
ciples are  fully  recognized  by  this  court  in  Johnson  agt. 
Bloodgood."  This  case  was  also  decided  in  1815. 

The  same  question  was  discussed  by  the  superior  court 
of  New  York  in  The  Fulton  Bank  agt.  The  Phoznix  Bank  (1 
Hall,  562).  This  was  an  action  to  recover  on  a  post-note 
issued  by  defendant,  which  had  been  deposited  in  the  mail 
at  Charleston,  to  be  transmitted  to  New  York,  but  the  mail 
was  robbed,  and  the  note  passed  into  the  hands  of  Prime, 
Ward,  King  &  Co.,  who  deposited  in  plaintiff's  bank,  which 
credited  them  with  the  amount  of  it,  but  which  had  not 
been  drawn  out.  On  presenting  the  note  for  payment  to 
defendant,  it  was  refused  on  the  ground  that  the  note  had 
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been  stolen,  and  the  real  owner  had  notified  them  not  to 
pay  it.  The  plaintiff  recovered,  but  on  motion  for  neAV 
trial,  Judge  HOFFMAN  says  at  page  571 :  "  It  is  a  rule  of 
law  well  settled,  thflt  possession  of  a  promissory  note,  en- 
dorsed in  blank,  or  payable  to  bearer,  is  prima  facie  evi- 
dence of  ownership,  and  if  the  person  or  party  having 
the  possession,  came  by  it  bona  fide,  for  a  valuable  con- 
sideration, in  the  course  of  his  business,  and  without  any 
accompanying  circumstances  of  suspicion  to  put  him  upon 
his  guard,  or  excite  inquiry,  he  shall  hold  the  note  against 
the  original  owner,  even  if  it  had  been  lost  or  stolen. 
But  it  is  equally  well  settled  that  if  the  holder  of  the  note 
received  it  under  circumstances  which  ought  to  put  a  man  of 
ordinary  prudence  upon  his  guard,  or  at  least  upon  inquiry ; 
or  if  he  came  into  a  possession  of  it  without  having  parted 
with  anything  of  value,  or  without  having  given  some 
new  credit  in  exchange  for  the  note,  then  the  maker  may, 
under  proper  equitable  circumstances,  set  up  a  defence 
against  his  right  of  recovery,"  and  he  cites  Gill  agt.  Cubitt, 
3  Barn,  and  Cressw.  466 ;  and  Bay  agt.  Coddington,  5  Johns. 
Ch.  R.  56. 

A  new  trial  was  granted,  and  as  appears  by  a  note  at  the 
end  of  the  case,  the  case  was  abandoned.  This  was  in 
1829. 

The  case  of  Brown  agt.  Taber  (5  Wend.  566),  goes  much 
further  than  the  court  is  called  upon  to  go  in  this  case. 
That  was  an  action  in  which  plaintiff  sought  to  recover  as 
endorsee  of  a  note  payable  at  a  bank  in  sixty  days,  made 
by  Groat  to  order  of  and  endorsed  by  defendant.  The 
note  was  endorsed  for  the  accommodation  of  Groat,  to 
enable  him  to  redeem  the  property  of  one  of  his  neighbors 
taken  in  execution ;  it  was  offered  for  discount  at  the  bank 
by  a  son  of  the  defendant,  and  on  the  bank  refusing  to 
discount  it,  it  was  returned  to  Groat.  When  it  had  but 
eighteen  days  to  run,  Groat  attempted  to  raise  money  on 
it  at  the  lottery  and  exchange  office  of  the  plaintiff,  the 
VOL.  XXIX  9 
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clerk  refused  to  cash  the  note,  but  on  Groat's  application, 
sold  him  twenty-three  lottery  tickets  at  $5  per  ticket,  and 
received  the  note  in  payment ;  $5  was  the  usual  retail 
price  for  lottery  tickets,  .except  to  deaiers,  to  whom  they 
were  sold  for  $4  ;  the  clerk  knew  that  Groat  was  not  a 
dealer  in  tickets ;  he  was  told  by  Groat  that  he  had  been 
in  the  bank  with  the  note,  but  did  not  say  for  what  pur- 
pose ;  the  note  had  on  it  bank  marks,  i.  e.  the  name  of  the 
maker,  and  time  when  payable,  in  the  hand-writing  of 
one  of  the  bank  clerks.  A  verdict  was  taken  subject  to 
the  opinion  of  the  court. 

The  court  per  MARCY,  J.,  says  that  "Groat,  by  putting 
the  note  in  circulation,  acted  in  bad  faith  towards  the  en- 
dorser; and  if  the  person  who  received  it  of  him  knew 
the  circumstances  under  which  it  was  passed,  or  is  to  be 
considered  chargeable  with  notice,  the  plaintiff  can  not 
recover.  It  is  not  pretended  that  the  clerk  of  the  plaintiff 
who  received  the  note  had  actual  knowledge  of  the  misappro- 
priation of  it;  but  it  is  insisted  by  defendant  that  he  knew 
such  facts  and  circumstances  as  should  have  put  him-  on  in- 
quiry. We  are  therefore  to  say  whether  the  evidence  was 
sufficient  to  charge  the  plaintiff  with  notice  of  Groat's  im- 
proper conduct  in  putting  off  the  note.  The  plaintiff 
was  a  dealer  in  lottery  tickets,  and  the  note  was  received 
in  payment  for  tickets  sold  Groat;  the  note  was  therefore 
received,  it  is  said  in  the  due  course  of  business.  Even 
if  so  received,  there  may  be  attendant  circumstances  de- 
stroying the  bona  fides  of  the  transaction."  And  the  court 
held  that  sufficent  circumstances  were  brought  home  to  the 
plaintiff  to  have  put  him  upon  inquiry  ;  and  judgment  was 
given  to  the  defendant.  This  was  in  1830. 

In  Wardell  agt.  Howell  (9  Wtnd.  170),  the  English  case, 
Gill  agt.  Cubitt  (3  Barn,  and  Cres.  466),  is  cited  by  Justice 
SUTHERLAND,  with  approval.  This  was  in  1832. 

Pringle  agt.  Phillips  (5  Sandf.  157),  is  perhaps  the  lead- 
ing case  in  point  of  ability.  It  goes  to  the  full  extent 
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claimed  to  establish  our  point,  affirming  the  doctrine  of 
Gill  agt.  Cubitt,  and  the  cases  that  I  have  cited.  The  par- 
ticular attention  of  the  court  is  called  to  this  case. 

In  The  Belmont  Branch  Bank  agt.  Hoge  (1  Bosw.  543),  the 
case  of  Pringle  agt.  Phillips,  is  adopted  and  followed  in 
the  three  able  opinions  there  delivered. 

The  question  was  incidentally  before  the  court  of  ap- 
peals in  Davis  agt.  McReady  (17  JV.  F.  R.  230).  That  was 
an  action  by  an  indorsee  against  acceptor  of  a  bill  taken 
before  due  and  for  value.  At  the  time  he  purchased  it  he 
was  informed  that  the  consideration  was  an  executory 
agreement  by  vendor  to  make  necessary  repairs  to  render 
a  brig  sea  -worthy.  The  question  that  he  purchased  it 
under  circumstances  that  should  have  put  him  upon  inquiry 
was  raised,  but  the  court  held  that  the  consideration  for 
the  acceptance  being  legal,  and  that  at  the  time  of  the 
transfer  the  contract  to  repair  being  yet  executory,  and  no 
breach  having  transpired,  that  a  subsequent  breach  of  the 
.contract  in  neglecting  to  make  the  proper  repairs,  did  not 
affect  plaintiff's  title.  DENIO,  J.,  says  "a  party  receiving 
a  bill  is  not  put  upon  inquiry  unless  circumstances  of  sus- 
picion have  come  to  his  knowledge."  And  this  is  said  con- 
cerning the  transfer  of  a  bill  before  due  and  for  value. 

The  case  of  The  Louisiana  State  Bank  agt.  Orleans  Navi- 
gation Co.  (3  Louis.  Repts.},  decided  in  1848,  much  later 
than  the  English  cases,  is  a  very  strong  case  in  favor  of 
the  plaintiff  in  this  case.  It  is  there  held  that  "  Express 
notice  is  not  necessary  to  charge  the  holder  with  what  the 
law  considers  to  be  notice  of  any  defect  or  infirmity  in  a 
note  or  bill  so  4s  to  let  in  a  defence  against  a  holder  for 
value  ;  it  is  sufficient,  if  the  attending  circumstances  are 
of  such  a  character  as  to  cast  a  shade  on  the  transaction 
and  to  put  the  holder  on  inquiry." 

3d.  Because  if  at  the  time  of  making  the  payment,  the 
defendant  had  notice  of  the  infirmity  of  the  holder's  title, 
the  payment  was  nugatory. 
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The  case  of  Williamson  agt.  Brown  (15  JV*.  F.  R.  354), 
although  a  case  pertaining  to  real  property,  establishes  the 
rule  that  must  necessarily  dispose  of  this  case.  It  deter- 
mines beyond  all  possibility  of  doubt,  that  the  question  is 
not  one  of  fraud  but  of  good  or  bad  faith.  Bad  faith  is  not 
synonymous  with  fraud ;  bad  faith  involves  moral  turpi- 
tude only,  while  fraud  is  an  indictable  offence  ;  and  it  is  a 
principle  of  universal  application  that  a  party  can  not  es- 
tablish a  defence  based  upon  her  own  mala  fides.  Mala  fides 
is  the  absence  of  good  faith ;  but  it  does  by  no  means 
always  follow  that  a  party  not  exercising  good  faith  is 
necessarily  guilty  of  a  fraud.  Therefore,  if  the  defendant, 
at  the  time  of  making  the  alleged  payment  had  notice  of 
the  infirmity  of  the  holder's  title  to  the  note — if  she  was 
in  possession  of  facts  and  circumstances  sufficient  to  put 
her  upon  inquiry  in  that  behalf,  and  omitted  to  make  all 
necessary  and  proper  inquiries — it  is  a  case  in  which  the 
law  declares  that  she  had  notice — and  a  failure  to  make 
proper  inquiries  to  ascertain  whether  the  holder  was  enti-. 
tied  to  receive  payment  of  the  note,  was  such  an  absence 
of  good  faith  as  would  deprive  the  alleged  payment  of  all 
force  as  against  the  plaintiff. 

At  page  362,  SELDEN,  J.,  says:  "  The  true  doctrine  on 
this  subject  is  that  where  a  purchaser  has  knowledge  of 
any  fact,  sufficient  to  put  him  on  inquiry  as  to  the  existence 
of  some  right  or  title  in  conflict  with  that  he  is  'about  to 
purchase,  he  is  presumed  either  to  have  made  the  inquiry, 
and  ascertained  the  extent  of  such  prior  right,  or  to  have 
been  guilty  of  a  degree  of  negligence  equally  fatal  to  his 
claim,  to  be  considered  as  a  bonafide  purchaser. 

Parsons  in  his  recent  Treaties  on  Bills  and  Notes,  after 
an  elaborate  discussion  of  the  authorities,  lays  down  the 
law  thus:  "  The  bona  fide  holder  of  a  lost,  stolen  or  tor- 
tiously  transferred  note  or  bill,  transferable  by  mere  de- 
livery, and  not  over  due  or  otherwise  apparently  dishonored, 
who  has  taken  it  without  knowledge,  or  actual  or  construe- 


NEW  YORK  PRACTICE  REPORTS.  133 

Cothran  agt.  Collins. 

live  notice  of  the  loss  or  fraud,  in  the  usual  course  of 
business,  and  for  a  full  and  valuable  consideration,  has  a 
perfect  title  to  that  bill  or  note  against  the  true  owner." 
(2  Parsons  on  Bills  and  Notes,  279 ;  Say  agt.  Coddington, 
20  /.  R.  637.) 

This  is  unquestionably  the  law,  plainly  and  succinctly 
stated.  But  the  learned  commentator  has  here  stated  a 
proposition  applicable  to  bills  or  notes  transferred  before 
maturity,  and  not  at  all  applicable  to  those  transferred  after 
maturity  ;  for  he  says  on  the  same  page,  "  where  the  defect 
in  title  appears  %on  the  face  of  the  lost  or  stolen  instrument 
at  the  time  of  the  transfer,  as  where  it  is  transferred  after 
it  is  due  (Down  agt.  Hailing,  4  Barn,  fy  Cres.  330  ;  Wea- 
thered agt.  Smith,  9  Texas,  622),  or  after  dishonor,  the  party 
obviously  has  constructive  notice  of  his  assignor's  infirmity,- 
and  can  have  no  better  title  than  he.  It  is  an  obvious 
case  of  transfer  with  notice,  and  follows  the  ordinary  rule 
of  paper  over  due,  or  otherwise  defective."  (Ayer  agt. 
Hutchins,  4  Mass.  370  ;  Wiggin  agt.  Bush,  12  J.  R.  306  ; 
Fowler  agt.  Brantly,  14  Peters,  318  ;  Goodman  agt.  Simons, 
20  How.  343.) 

Down  agt.  Hailing  (supra),  was  the  case  of  a  lost  check 
taken  by  the  defendant,  a  shopkeeper,  in  the  usual  course 
of  business,  in  payment  of  goods,  giving  the  balance  in 
change  jive  days  after  date.  In  an  action  brought  by  the 
person  who  had  lost  the  check  against  the  shopkeeper  (he 
having  drawn  the  money  on  it),  it  was  held  that  the  jury 
were  properly  directed  to  find  for  the  plaintiff  if  they 
thought  the  defendant  had  taken  the  check  under  circum- 
stances which  ought  to  have  excited  the  suspicion  of  a 
prudent  man.  BAYLEY,  Justice,  says  :  "  I  think  this  case 
was  left  to  the  jury  very  favorably  for  the  defendant. 
There  is  no  question  whatever  in  the  case,  if  the  distinction 
between  bills  over  due  and  not  due  be  adverted  to.  If  a 
bill,  note  or  check,  be  taken  after  it  is  due,  the  party  taking 
it  can  have  no  better  title  to  it  than  the  party  from  whom. 
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he  takes  it ;  and,  therefore,  cannot  recover  upon  it  if  it 
turns  out  that  it  has  been  previou  ly  lost  or  stolen."  HOL- 
ROYD,  J.,  says  :  "  This  check  must  be  considered  in  the 
same  light  as  a  bill  taken  after  it  is  due.  Now  it  has  been 
frequently  held  that  a  party  taking  such  a  bill  or  note, 
takes  it  at  his  peril.  In  many  of  the  cases  where  the  title 
to  stolen  bills  or  notes  has  come  in  question,  they  have  been 
taken  before  they  were  due,  and  then  it  may  have  been  a 
proper  question  to  submit  to  the  jury  whether  they  were 
taken  mala  fide  or  bona  fide."  And  ABBOTT,  C.  J.,  says  : 
"  The  check  came  into  the  hands  of  the  defendant  five 
days  after  its  date.  We  are  of  opinion  that  an  instrument 
of  this  nature  coming  to  the  hands  of  a  party  so  long  after 
its  date,  is  to  be  considered  in  the  same  light  as  a  bill  of 
exchange  over  due,  and  in  such  a  case  it  is  incumbent  on 
the  party  who  takes  the  instrument  under  such  circum- 
stances, to  show  that  the  party  from  whom  he  todk  it  had  a 
good  title  to  it."  At  the  time  of  the  alleged  payment  in 
this  case,  the  note  was  seven  months  past  due  ! 

If  these  cases  are  to  be  followed,  and  I  have  met  with 
no  case  in  which  they  are  even  questioned,  and  I  have 
examined  about  every  reported  case  in  England  and  the 
United  States  bearing  upon  this  question,  there  cannot  be 
a  doubt  but  what  the  charge  was  erroneous,  and  that  the 
plaintiff  was  on  the  evidence  entitled  to  a  verdict.  The 
cases  in  this  state  cited  under  my  second  proposition,  have 
never  been  overruled  or  even  questioned.  I  have  no  doubt 
but  what  Judge  STORY,  in  laying  down  the  rule  as  con- 
tained in  the  charge  in  this  case,  had  reference  solely  to 
promissory  notes  transferred  before  maturity.  While  his 
doctrine  as  pertaining  to  that  class  of  transfers  may  be 
substantially  correct,  yet  the  authorities  cited  by  him  do 
not  sustain  his  text.  The  rule  is  correctly  laid  down  by 
PARSONS,  as  above  quoted.  The  fundamental  error  of  Lord 
DENMAN'S  doctrine  is,  that  he  does  not  discriminate  between 
the  negotiation  of  bills  before  maturity  and  after  maturity. 
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•  As  applied  to  the  former  his  doctrine  is  substantially  sound, 
while  as  to  the  latter  it  is  simply  absurd.  And  here  con- 
sists the  principal  error  in  the  charge. 

II.  The  court  erred  in  refusing  to  charge  the  jury  when 
requested  by  the  plaintiff,  "  that  if  they  should  find  that 
the  note  was  lost  or  stolen  from  the  plaintiff,  that  the 
payment  by  the  defendant  at  the  time  and  in  the  manner 
alleged,  was  not  a  payment  thereof  as  against  the  plaintiff, 
and  the  plaintiff  was  entitled  to  recover."  If  I  have  cor- 
rectly stated  the  law  in  my  first  point,  that  if  the  payment 
was  made  under  circumstances  which  ought  reasonably  to 
have  excited  defendant's  suspicion,  and  led  her  to  inquire, 
and  by  failing  to  make  proper  and  necessary  inquiries  to 
ascertain  the  extent  of  the  holder's  right  to  the  note,  there 
was  an  absence  of  good  faith  in  making  the  payment,  and 
that  by  accepting  a  transfer  of  the  note  long  after  due, 
she  had  notice  of  the  infirmity  of  the  holder's  title.  It 
follows  as  a  natural  sequence  that  if  the  facts  and  circum- 
stances known  to  her  at  the  time  were  sufficient  to  have 
actually  excited  her  suspicions  and  put  her  upon  inquiry,  and 
she  neglected  to  make  proper  effort  to  ascertain  whether 
or  not  the  holder  was  entitled  to  receive  payment,  in  making 
the  payment  there  was  not  only  an  absence  of  good  faith 
in  her,  but  positive  bad  faith. 

To  incontestably  establish  the  fact  that  her  suspicions 
were  aroused  by  the  circumstances  under  which  payment 
was  demanded,  to  such  an  extent  as  to  put  her  upon  inquiry, 
it  is  only  necessary  to  refer  to  her  own  testimony,  from 
which  (fol.  35  and  fol.  40)  it  appears  that  she  actually 
sought  the  advice  of  an  attorney.  The  rule  is  well  estab- 
lished that  "  a  party  in  possession  of  certain  information 
will  be  chargeable  with  a  knowledge  of  all  facts  which  an 
inquiry,  suggested  by  such  information,  prosecuted  with 
due  diligence,  would  have  disclosed  to  him."  (Williamson 
agt.  Brown,  15  JV.  F.  R.  354,  364  ;  Whitbread  agt.  Boulnois, 
1  You.  &  Coll.  Ex.  R.  303  ;  Kennedy  agt.  Green,  3  Myl.  % 
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Keene,  699  ;  Howard  Ins.  Co.  agt.  H<tlsey,  4  Sandf.  S.  C.  R. 
565  ;  Small  agt.  Smith,  1  Denio,  583.)  It  therefore  became 
a  question  of  law  for  the  court,  and  not  of  fact  for  the  jury 
to  determine — the  defendant  having  by  her  own  testimony 
convicted  herself  of  an  act  of  bad  faith  in  paying  the  note 
under  the  circumstances  under  which  it  was  paid.  The 
plaintiff  was  entitled  to  the  charge. 

When  her  suspicions  became  aroused — when  doubt  rose 
in  her  mind  as  to. her  right  to  pay  the  note  to  this  stranger 
under  the  circumstances  of  the  case — bearing  in  mind  that 
the  plaintiff  had  been  her  counsel,  and  manager  of  her 
business  for  years,  and  was  then  absent  in  the  army  of  the 
Potomac,  and  that  she  was  intimate  in  plaintiff's  mother's 
family  ;  that  they  resided  but  two  hours'  ride  on  the  cars 
distant  from  her,  between  whom  there  was  communication 
by  mail  twice  a  day  ;  she  having  been  informed  by  Mrs. 
Cothran  but  a  short  time  previous  to  this  stranger's  pre- 
senting this  note,  that  plaintiff  had  left  it  with  her  to  live 
upon  in  case  he  never  returned  from  the  army  ;  I  say.  does 
not  the  law  demand  of  her  that  in  the  exercise  of  good 
faith  towards  the  plaintiff,  she  should  have  made  the  inquiry 
of  Mrs.  Cothran  whether  or  not  the  note  had  been  trans- 
ferred. Had  she  made  the  inquiry,  the  whole  fraud  would 
have  been  detected  at  once.  But  instead  of  making  the 
slightest  inquiry  in  the  direction  where  she  knew  she  would 
readily  have  been  informed  of  the  larceny,  she  studiously 
avoided  making  any  inquiry  at  all,  and  in  that  she  was 
guilty  of  bad  faith,  which  is  entirely  fatal  to  her  defence 
(Williamson  agt.  Brown,  15  JV.  F.  R.  354,  per  PAIGE,  J). 

It  has  frequently  been  determined  in  our  court  of  appeals 
and  supreme  court,  in  actions  to  recover  damages  for 
injuries  occasioned  by  negligence,  that  if  the  negligence 
of  the  plaintiff  contributed  to  the  injury,  that  his  action 
cannot  be  sustained.  As  a  corollary  from  the  above,  does 
it  not  follow  that  if  the  defendant's  want  of  good  faith  in 
any  manner  contributed  to  the  perpetration  of  this  fraud 
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upon  the  plaintiff,  her  defence  is  unavailing,  and  the  alleged 
payment  a  fraud. 

III.  The  court  erred  in  refusing  to  charge  the  jury  "  that 
if  they  found  that  the  alleged  payment  was  made  by  the 
defendant  without  reasonable  caution,  and  out  of  the  usual 
course  of  business,  and  the  plaintiff  had  not  parted  with 
his  interest  in  the  note,  but  had  been  deprived  thereof  by 
fraud,  the  plaintiff  was  entitled  to  recover."  A  payment 
in  the  usual  course  of  business  means  a  payment  by  the 
proper  person  to  the  lawful  holder  at  the  maturity  of  the 
paper,  and  at  the  place  where  it  is  payable.  (2  Parsons 
on  Bills,  208  ;  Story  on  Promissory  Notes,  ^  275,  380.)  A 
payment  out  of  the  usual  course  of  business  is  always  at 
the  peril  of  the  party  paying,  and  payment  of  a  note  long 
past  due  is  a  payment  out  of  the  usual  course.  (Byles  on 
Bills,  288,  ±th  Am.  Ed.  ;  2  Parsons  on  Bills,  212.) 

A  party  purchasing  a  piece  of  paper  past  due  takes  it 
as  a  dishonored  paper,  and  subject  to  any  defence  that  may 
exist  between  the  original  parties.  And  for  that  matter  it 
makes  no  difference  whether  he  purchased  it  in  good  faith 
or  in  bad  faith.  He  has  taken  it  out  of  the  usual  course 
of  business.  A  note  past  due  has  a  cloud  of  dishonor 
attached  to  it,  and  it  has  ceased  to  come  within  the  pro- 
tection that  the  law  affords  to  commercial  paper  negotiated 
before  due.  (Wheeler  agt.  Guild,  20  Pick.  545  ;  Down  agt. 
Hailing,  4  Barn,  fy  Cres.  330.)  And  a  party  paying  a  note 
long  past  due  occupies  no  better  position  than  a  party  pur- 
chasing. In  fact,  it  is  laid  down  in  Byles  on  Bills  (288, 
note  A),  that  "  there  is  at  present  no  authority  for  saying 
that  a  party  honestly  paying,  is  in  as  good  a  situation  as 
a  party  honestly  discounting." 

A  payment  without  reasonable  caution  means  a  payment 
made  in  the  absence  of  good  faith.  Reasonable  caution 
and  good  faith  mean  substantially  the  same  thing,  except 
that  the  former  is  embraced  in  the  latter.  For  it  cannot 
be  said  that  a  party  acts  in  good  faith  who  does  not  exer- 
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cise  reasonable  caution  in  his  business  transactions.  A 
party  cannot  close  bis  eyes  to  facts  and  circumstances 
brought  home  to  his  knowledge,  from  which  he  must  have 
known  the  existence  of  facts  entirely  inconsistent  with 
•what  he  claims,  and  then  claim  that  by  reason  of  his  having 
avoided  making  any  inquiry,  he  acted  in  good  faith. 

There  was  a  circumstance  connected  with  this  note  that 
was  not  only  suspicious  to  the  last  degree,  but  a  circum- 
stance from  which  she  must  have  known  that  this  holder  had 
fraudulently  acquired  possession  of  this  note.  When  he 
presented  the  note  to  her  it  had  the  forged  indorsement  of 
plaintiff's  name  upon  it.  This  was  not  a  circumstance 
merely — an  inference — but  a  fact ;  a  fact  not  only  sufficient 
to  excite  suspicion  as  to  the  holder's  title  to  the  note,  but 
a  fact  that  must  have  carried  conviction  home  to  her  mind 
that  he  had  acquired  it  dishonestly.  She  knew  plaintiff's 
hand  writing  as  well  as  she  did  her  own,  for  he  had  been 
doing  business  for  her  for  years.  At  folio  45,  she  testifies 
relating  to  this  forgery,  "never  saw  it  until  I  took  my  name 
off;  I  think  it  is  plaintiff's  handwriting;  looks  like  it; 
won't  swear  to  it." 

"  Never  saw  it  until  I  took  my  name  off !"  Don't  that 
tell  the  whole  story  ?  Determined  to  shut  her  eyes  to 
every  fact  or  circumstance,  she  was  intent  only  on  getting 
her  name  off  from  the  note,  after  which  she  could  look 
round,  see  fraud  standing  out  all  over  the  transaction,  and 
say,  well  I  paid  the  note  in  good  faith,  my  name  is  off,  and 
no  matter  if  it  had  a  forged  indorsement  on  it,  and  that 
the  circumstances  under  which  the  payment  was  made 
were  sufficient  to  stamp  the  whole  transaction  with  fraud 
and  bad  faith,  yet  I  did  not  think  so  "  until  I  took  my  name 
off."  It  is  substantially  conceded  all  through  the  case — • 
proved  beyond  the  possibility  of  doubt,  that  the  plaintiff 
never  parted  with  his  interest  in  the  note,  but  that  it  was 
stolen  from  him.  The  learned  judge  before  whom  the 
cause  was  tried,  remarked  in  submitting  the  case  to  the 
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jury,  "  that  it  seemed  to  be  conceded  on  all  hands  that 
the  note  had  been  stolen  from  plaintiff's  house." 

The  case  of  Williamson  agt.  Brown  (supra),  establishes 
the  law  that  a  party  being  possessed  of  information,  is 
chargeable  with  a  knowledge  of  all  the  facts  which  an 
inquiry  suggested  by  such  information,  prosecuted  with  due 
diligence,  would  have  disclosed  to  him ;  and  the  case  of 
Johnson  agt.  Bloodgood,  having  held  that  a  party  purchasing 
a  note  long  past  due  took  it  at  his  peril,  and  did  an  act 
mala  fide ;  and  Brown  agt.  Taber,  having  determined  that 
a  party  purchasing  a  note  with  the  maker's  name  and  the 
date  of  maturity  marked  thereon  by  a  banker's  clerk,  and 
the  note  not  yet  due,  had  sufficient  notice  of  the  infirmity 
of  the  holder's  title  to  defeat  his  recovery  thereon,  notwith- 
standing he  paid  full  value.  I  contend  that  inasmuch  as 
this  case  is  so  much  more  favorable  to  the  plaintiff  than 
either  of  those  cases,  he  was  entitled  to  the  charge  as 
requested. 

IV.  The  court  erred  in  refusing  to  charge  the  jury  "  that 
the  alleged  payment  by  defendant  being  to  a  stranger, 
more  than  six  months  after  maturity  of  the  note,  with 
knowledge  that  the  same  was  in  the  hands  of  the  plaintiff 
long  after  due,  was  under  circumstances  which  might  rea- 
sonably awaken  the  suspicion  of  a  prudent  person."  The 
fact  that  the  note  was  long  past  due,  was  a  circumstance 
sufficient  to  excite  the  suspicion  of  a  prudent  person. 
(Johnson  agt.  Bloodgood,  1  Johns.  Cases,  51 ;  Brown  agt. 
Davis,  3  Term  R.  80  ;  Taylor  agt.  Mather,  Id.  83 ;  Brown 
agt.  Taber,  5  Wend.  566  ;  Down  agt.  Hailing,  4  Barn,  fy 
Cres.  330.)  It  was  a  dishonored  note,  and  out  of  the  usual 
course  of  business. 

The  fact  that  defendant  knew  that  the  note  was  held  by 
the  plaintiff  a  long  time  after  it  had  matured,  was  suffi- 
cient to  have  awakened  her  suspicion  when  it  was  pre- 
sented by  a  stranger — she  knowing  at  the  time  of  the  pre- 
sentment that  plaintiff  was  absent  in  the  army.  The  fact 
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that  the  note  was  presented  by  a  stranger  whom  defendant 
had  neither  seen  or  heard  of  before  ;  the  note  being  for  so 
large  an  amount,  and  he  declaring  that  he  had  got  it  under 
such  circumstances  that  if  promptly  paid  he  could  afford 
to  throw  off  the  interest,  about  an  hundred  dollars.  Would 
it  not  reasonably  awaken  the  suspicion  of  any  solvent  honest 
person,  to  have  an  utter  stranger  approach  him  and  say, 
sir,  I  hold  a  note  against  you  for  $2,400,  which  is  past  due 
over  six  months,  but  I  got  it  under  such  circumstances 
that  if  promptly  paid,  I  can  afford  to  throw  off  the  inte- 
rest ?  And  all  this  too,  before  the  maker  had  in  the  least 
pleaded  time  or  his  inability  to  pay. 

Isn't  it  a  little  suspicious  that  he  should  propose  to  throw 
off  over  $100  before  he  asks  for  payment  at  all.  Let  us 
see  what  she  says  about  this  transaction.  At  fol.  41,  she 
testifies:  "When  the  man  to  whom  I  paid  this  note  first 
came,  he  asked  me  if  my  name  was  Mrs.  Collins,  I  said  it 
was ;  he  said  he  was  Mr.  Judson  ;  said  he  had  a  note  pay- 
able to  George  W.  Cothran ;  I  said  it  was  my  note  ;  he 
said  he  had  got  it  under  such  circumstances  that  he  could  afford 
to  throw  off 'the  interst  if  promptly  paid  ;  I  told  him  I  would 
see  what  I  could  do  about  it,  and  would  let  him  know;  I 
never  saw  the  man  before ;  when  he  came  the  second  time, 
I  told  him  I  should  be  unable  to  pay  him  more  than 
$1,900,  and  asked  him  to  take  note  for  $500  at  three  years ; 
I  asked  him  if  he  considered  it  prompt  enough  to  throw 
off  the  interest;  he  said  he^did." 

If  his  proposition  to  throw  off  an  hundred  dollars  of 
interest  if  promptly  paid,  was  a  ground  of  suspicion,  wasn't 
it  doubly  suspicious  —  didn't  it  stamp  the  transaction  with 
fraud,  when  he  said  that  $1,900  in  money  and  a  bare 
promissory  note  at  three  years  —  a  thing  so  unusual 
and  out  of  the  usual  course  of  business  —  was  payment 
sufficiently  prompt  to  induce  him  to  throw  off  an  hundred 
dollars  of  interest  on  a  note  then  long  past  due,  and  against 
a  person  of  such  extensive  means  and  undoubted  credit  as 
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Mrs.  Collins?  Did  he  not  know  that  he  could  have  en- 
forced payment  at  once  ?  Was  not  the  fact  that  she,  on 
so  short  a  call,  had  produced  $1,900,  evidence  sufficient 
to  satisfy  his  mind  that  the  note  was  good  ?  Why  then 
take  a  new  note,  and  at  three  years  ?  Why  not  indorse 
the  payment  on  the  note,  and  hold  it  instead  of  taking  a 
ne.w  one  ?  The  answer  is  obvious  to  the  least  thinking 
mind.  He  had  acquired  possession  of  the  note  fraudulently 
and  wanted  to  get  rid  of  it,  and  she  wanted  to  get  her 
name  off  from  the  note  before  the  discovery  by  the  plaintiff 
of  the  larceny. 

Can  any  honest  man  after  carefully  reading  her  evidence, 
say  that  he  believes  that  she  acted  in  good  faith  in  making 
this  payment?  or  even  that  she  ever  made  any  payment 
at  all  iu  fact,  but  rather  that  this  whole  affair  of  payment 
was  a  mere  device,  manufactured  by  a  crafty  and  design- 
ing woman,  who.  had  acquired  possession  of  the  note  her- 
self in  a  surreptitious  manner,  that  she  could  avail  herself 
of  the  testimony  of  her  daughter  to  defeat  a  recovery  on 
the  note,  and  a  conviction  on  the  charge  of  larceny.  Do 
you  believe  her  when  she  testifies  that  she  didn't  take  this 
note  from  Mrs.  Cothran's  house  ?  Do  you  believe  when 
she  testifies  that  she  paid  this  note  in  good  faith,  that  she 
testifies  truly  ?  Had  any  other  person  than  Mrs.  Collins 
stolen  this  note,  do  you  think  that  the  gold  and  silver  that 
lay  loose  in  the  same  drawer  would  not  have  been  taken 
also? 

Y.  The  court  erred  in  refusing  to  charge  the  jury,  "  that 
if  they  should  find  that  the  plaintiff  had  not  parted  with 
or  transferred  his  interest  in  the  note  at  the  time  of  the 
alleged  payment,  it  being  then'long  past  due,  the  payment 
by  defendant  at  the  time  and  in  the  manner  alleged  was 
not  a  payment  of  the  note,  and  the  plaintiff  was  entitled 
to  recover." 

1.  Payment  of  a  note  long  past  due,  is  payment  with 
notice  of  the  infirmity  of  the  holder's  title.  (Johnson  agt. 
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Bloodgood,  1  John.  Cases,  51 ;  Down  agt.  Hailing,  4  Barnw. 
and  Ores.  330  ;   2  Parsons  on  Bills  and  Notes,  279.) 

2.  And  having  notice  of  the  holder's  want  of  title,  and 
not  having  availed  herself  of  the  information  thus  afforded 
her,  but  studiously  avoided  to  make  any  inquiries,  she  is 
not  only  chargeable  with  a  knowledge  of  the  holder's  want 
of  title,  but  is  guilty  of  bad  faith  in  making  the  payment. 
(Williamson  agt.  Brown,  15  JV.  Y.  R.  354.) 

3.  Payment  of  a  note  long  past  due  is  a  payment  at  the 
peril  of  the  party  making  it,  and   if  it  turns  out  that  the 
note  had  been  stolen,  as  it  did  in  this  case,  it  is  no  payment 
at  all  as  against  the   rightful  owner.     (2   Parsons  on  Bills 
and  Notes,  213;    Scholey  agt.    Ramsbottom,  2    Camp.   485; 
Natierville  agt.  Stevens,  2  How.  Miss.  R.-  642.) 

S.  E.  CHURCH,  for  defendant. 

I.  The  title  of  the  holder  of  negotiable  paper  for  a  valu- 
able consideration,  is  not  affected  by  the  fraud  of  a  prior 
party  in  the  absence  of  actual  notice  without  proof  of  bad 
faith  on  the  part  of  the  holder. 

1.  This   was  the  original   rule  established  in  England. 
(Miller  agt.  Race,  1  Bur.  R.  452  ;  Price   agt.  Neat,  3  Bur. 
1355  ;  Peacock  agt,  Rhodes,  2  Doug.  633  ;  Lawson  agt.  Weston, 
4  Esp.  56;  Morris  agt.  Lee,  2  Raymond,  1396.) 

2.  This  rule  was  afterwards  partially  varied  so  that  the 
title  of  the  holder  of  negotiable  paper  would  not  be  pro- 
tected   when  it  had   been   acquired  under  circumstances 
which  ought  to  have  excited  the  suspicions  of  a  prudent 
and  careful  man.     (Gill  agt.  Cubitt,  3  Barn.  £f  Cres.  466  ; 
Warren  agt.  Hailing,  4  Barn,  fy  Cress.  330  ;   Snow  agt.  Pea- 
cock,   2  Car.  8f  Payne,  215). 

3.  The  rule  was  again  modified,  and  it  was  held  that 
gross  negligence  was  necessary  to  impeach  the  title  of  the 
holder  of  negotiable  paper.     (Crook  agt.  Jadis,  5  Barn.  #• 
Ad.  909  ;  Backhouse  agt.  Harrison,  Id.  1098.) 
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4.  Finally  the  original    rule  was  restored,  and   it  was 
decided  and  settled  that  the  title  of  the  holder  would  not 
be  invalidated  except  upon  proof  of  bad  faith.     Goodman 
agt.  Harvey  (4  Jidolp.  8f  Ellis,  870),  is  the  leading  case,  and 
Lord  DENMAN,  C.  J.,  in  delivering  the  opinion,  said  :   "  The 
question  I  offered  to  submit  to  the  jury  was  whether  the 
plaintiff  had  been  guilty  of  gross  negligence  or  not.     I 
believe  we  are  all  of  opinion  that  gross  negligence  only 
would  not  be  a  sufficient  answer  where  the  party  has  given 
consideration  for  the  bill.     Gross  negligence  may  be  evi- 
dence of  mala  Jides,  but  it  is  not  the  same  thing.      We  have 
shaken  off  the  last  remnant  of  the  contrary  doctrine.     When 
the  bill  has  passed  to  the  plaintiff,  without  any  proof  of 
bad  faith  in  him-,  there  is  no  objection  to  his  title."     In 
Utter  agt.  Rich  (10  Jidolp.  &  Ellis,  784),  Lord  DENMAN  said, 
three  years  later  (1839):     "With  respect  to  the  doctrine 
laid  down  in  Gill  agt.  Cubitt  (supra),  and  other  cases,  we 
adhere  to  the  more  recent  decisions,  and  to  what  is  said  in 
Goodman  agt.  Harvey,  that  gross  negligence  alone  would  not 
be  a  sufficient  answer ;   that  it  may  be  evidence  of  mala 
Jides,  but  is  not  the  same  thing."     (See  also  Jlrbonin  agt. 
Jlnderson,  1  Jidolp.  fy  Ellis,  N.  S.  498 ;   Stephens  agt.  Foster, 
1  Cromp.^Mess.  fy  Ros.  849;   Palmer  agt.  Richards,  1   Eng. 
Law  and  Eq.  R.  529  ;  Marston  agt.  JJllen,  8  -Mees.  fy  Wels. 
494 ;   Raphard  agt.  Bank  of  England,  33  Eng.  Law  and  Eq. 
276  ;  May  agt.  Chapman,  16  Mees.  fy  Wels.  355;   Chitty  on 
Bills,  12  Ed.  257  ;  1  Saund.  PI.  and  Ev.  591 ;  Byles  on  Bills, 
4  Jim.  Ed.  121   to  126.) 

5.  The  rule  thus  restored  and  established  in  England, 
has  been  uniformly  adopted  in  this  country,  and  must  be 
regarded  as  settled  law.     (Story  on  Bills,  ^  416  ;   Story  on 
Notes,  §  382  ;  Edwards  on  Bills,  309  ;  Goodman  agt.  Simonds, 
20  How.  V.  S.  343  ;  Hall  agt.  Wilson,  16  Barb.  550 ;  Magee 
agt.  Badger,  30  Barb.  264  ;    Wooster  C.  Bk.  agt.  Dorchester 
Bk.  10  Cash.  488  ;   Saltmarch  agt.  Tuthill,  13  Ma.  R.  390 ; 
Wheeler  agt.  Guild,  20  Pick.  545  ;  Brush  agt.  Sinclair,  11 
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Conn.  368  ;  Gwinn  agt.  Lee,  9  Gill,  138  ;  Matthews  agt. 
Raythess,  4  Geo.  R.  287.) 

The  opinion  of  DUER,  J.,  in  Pringle  agt.  Phillips  (5  Sand. 
157),  is  mere  obiter,  so  far  as  the  question  under  examina- 
tion is  concerned.  That  case  related  to  personal  chattels. 
In  Jlrbonin  agt.  Anderson  (supra),  PATTERSON,  J.,  in  speak- 
ing of  a  similar  case,  said  :  "  That  was  a  case  where  cattle 
had  been  fraudulently  obtained.  Goods  are  one  thing,  nego- 
tiable instruments  another."  There  is  no  authority  for  saying 
that  the  property  in  a  negotiable  instrument  might  not  pass 
from  a  party  who  stole  it. 

Judge  DUER'S  opinion  has  been  expressly  repudiated  by 
every  recent  American  case  and  elementary  writer  (autho- 
rities before  cited).  See  also  2  Parsons  on  JY'otes  and  Bills, 
279,  where  the  whole  question  is  elaborately  and  ably  dis- 
cussed, and  in  the  text  and  notes  of  all  the  authorities  both 
English  and  American  (including  the  obiter  opinion  of  Judge 
DUER),  cited  and  commented  upon,  and  the  conclusion 
stated  that  the  law  is  settled  both  in  England  and  America, 
as  follows  :  "  The  title  of  such  holder  is  not  defeated  by 
proof  that  he  was  negligent,  or  even  grossly  negligent  in 
taking  the  note  or  bill,  and  that  he  omitted  to  make 
inquiries  which  common  prudence  would  have  dictated. 
But  while  gross  negligence  is  not  itself  mala  fides,  it  may 
be  evidence  thereof  for  a  jury." 

II.  The  rule  protecting  the  holder  of  negotiable  paper, 
as  now  settled,  should  be  extended  even  with  more  favor 
to  the  payment  of  a  note  or  bill  by  a  maker  or  acceptor, 
and  the  charge  of  the  court  was  therefore  clearly  right, 
and  no  stronger  than  the  uniform  and  established  rule 
required  (see  authorities  before  cited).  The  charge  was  in 
the  language  of  Story  on  Bills,  section  382.  Edwards  on  Bills, 
538,  states  the  same  rule  explicitly.  He  says  :  "  And  the 
rule  appears  to  be  now  well  settled  that  nothing  short  of 
fraud  or  bad  faith  in  the  party  paying  a  note  or  bill  will 
render  the  payment  ineffectual.  It  has  been  held  that  even 
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gross  negligence,  unaccompanied  by  bad  faith,  will  not 
defeat  the  title  of  a  purchaser  for  value,  and  there  is  no 
ground  for  requiring  of  the  maker  or  acceptor,  or  his  agent, 
anything  more  than  good  faith  in  the  payment  of  a  note 
or  bill."  The  word  notice  means  the  same  as  knowledge 
(20  How.  365,  per  CLIFFORD,  J).  If  the  maker  knew  that 
the  holder  stole  the  note,  or  obtained  it  fraudulently,  or 
found  it,  or  held  it  under  such  circumstances  as  would  pre- 
vent his  recovering  it,  then  tfce  payment  would  be  in  bad 
faith,  otherwise  not.  It  is  well  settled  that  mala  fides  only 
will  prevent  a  recovery  by  the  holder.  (Comstoclc  agt. 
Hoag,  5  Wend.  600 ;  6  Mass.  430.) 

III.  The  several  requests  to  charge  were  properly  refused 
by  the  court. 

1.  The  first  request  was  that  if  the  jury  should  find  that 
the  note  had  been  stolen,  then  the  payment  was  invalid. 

2.  That  if  the  jury  should  find  that  the  plaintiff  had 
not  parted  with  his  interest  in  the  note,  it  being  past  due, 
then  the  payment  was  invalid,  and  the  plaintiff  was  enti- 
tled to  recover. 

3.  That  the  payment  being  to  a  stranger,  with  knowledge 
that  the  same  was  in  the  hands  of  the  plaintiff  after  due, 
was  under  circumstances  which  might  reasonably  awaken 
the  suspicion  of  a  prudent  person. 

The  court  refused  to  charge  in  these  words,  having 
already  commented  to  the  jury  on  these  facts.  1.  It  was 
a  disputed  fact  on  the  trial  whether  defendant  did  know 
that  plaintiff  held  the  note  after  it  was  due  ;  and  if  that 
was  material,  it  is  presumed  that  the  court  charged  accord- 
ingly. 2.  But  it  was  immaterial  whether  the  plaintiff 
knew  that  the  holder  obtained  it  after  it  was  due  or  not.  It 
was  necessary  to  know  that  the  holder  had  no  title.  3.  A 
conclusive  answer  to  the  request  is,  that  it  was  of  no  con 
sequence  whether  the  circumstances  would  "  awaken  the 
suspicions  of  a  prudent  person  "  or  not.  We  have  seen  that 
suspicion  is  not  sufficient  to  defeat  a  payment.  4.  But  the 
VOL.  XXIX.  10 
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court  did  put  all  these  circumstances  to  the  jury  for  them 
to  consider  on  the  question  of  bad  faith. 

4.  The  last  request  was,  that  if  the  jury  found  that  the 
payment  was  made  under  suspicious  circumstances,  without 
reasonable  caution,  and  out  of  the  usual  course  of  busi- 
ness, and  the  plaintiff  had  not  parted  with  his  interest  in 
the  note,  but  had  been  deprived  thereof  by  fraud,  the  plain 
tiff  was  entitled  to  recover. 

This  is  sufficiently  answered  by  previous  points  and 
authorities.  It  is  presumed  that  the  court  charged  cor- 
rectly on  all  other  subjects  not  specifically  stated. 

IV.  A  new  trial  should  be  denied,  with  costs. 

By  the  court,  GROVER,  J.  The  only  questions  in  this 
case  arise  upon  the  exceptions  to  the  charge  of  the  judge, 
and  to  his  refusals  to  charge  as  requested.  These  excep- 
tions present  the  question  whether  payment  of  a  note, 
which  has  been  lost  or  stolen  from  the  owner,  by  the  maker 
to  the  finder  or  thief,  without  fraud  ;  in  other  words,  under 
the  belief  that  he  was  the  true  owner,  but  under  circum- 
stances showing  that  the  maker  was  grossly  negligent  in 
not  learning  the  facts,  and  which  would  have  excited  sus- 
picion in  an  ordinary  person,  is  available  as  a  defence 
against  the  real  owner. 

The  judge  upon  the  trial  held,  and  so  instructed  the 
jury,  that  such  payment  constituted  a  defence  against  the 
owner.  Such  I  understand  to  be  the  fair  construction  of 
the  charge.  The  plaintiff  insists  as  one  ground  why  such 
payment  is  not  good,  that  it  was  made  after  the  note 
became  due.  It  is  well  settled  that  a  party  purchasing  a 
note  or  bill  after  the  same  becomes  due,  takes  it  subject  to 
all  "defences  the  maker  or  other  parties  would  have  against 
the  party  from  whom  he  purchases.  But  this  doctrine,  I 
think,  has  no  application  to  payment  made  to  a  party  in 
possession,  by  the  party  liable.  The  rule  as  to  a  purchaser 
is  founded  upon  a  presumption^that  valid  notes  or  bills  are 


NEW  YORK  PRACTICE  REPORTS. 


Cothran  agt.  Collins. 


paid  by  the  parties  liable  thereon  at  the  time  the}7  become 
due,  and  that  non-payment  at  that  time  is  notice  to  all  sub- 
sequently acquiring  title  to  the  paper,  that  the  same  is  for 
some  reason  invalid,  or  that  there  is  no  subsisting  cause  of 
action  thereon.  But  the  maker  of  a  note  has  no  reason 
for  supposing  from  the  fact  that  he  has  not  paid  the  same 
when  due,  that  the  title  of  the  possessor  is  invalid.  In- 
deed, notes  are  very  rarely  paid  before  due,  and  cases  of 
presentment  for  payment  before  that  time  are  still  more 
rare. 

At  one  time  it  was  the  rule  in  England  that  payment 
made  to  a  purchaser  or  a  party  in  possession,  under  cir- 
cumstances calculated  to  excite  the  suspicions  of  a  prudent 
man  as  to  his  ownership,  was  not  good  as  against  the  real 
owner  who  had  lost  the  paper,  or  from  whom  it  had  been 
stolen  (Gill  agt.  Cubitt,  3  Barn,  fy  Cress.  466).  Quite  a 
number  of  cases  were  decided  in  the  same  way  upon  the 
authority  of  that  case,  applying  the  same  rule.  In  late 
cases  the  English  judges  modify  the  rule  by  holding  that 
circumstances  calculated  to  excite  suspicion  of  a  prudent 
man  by  a  purchaser  of  a  bill  or  note  before  due,  was  not 
sufficient  to  destroy  the  title  of  the  purchaser,  but  to  have 
that  effect  such  purchaser  must  have  been  grossly  negli- 
gent (Crooks  agt.  Jadis,  5  Barn,  fy  jidolp.  909).  Finally,  in 
still  later  cases,  the  rule  was  still  further  modified  by  hold- 
ing that  such  purchaser  must  purchase  in  bad  faith,  and 
that  gross  negligence  was  not  sufficient  to  destroy  his  title. 
(Goodman  agt.  Harvey,  4  Adolp.  fy  Ellis,  870  ;  Uther  agt. 
Rich,  10  Adolp.  8f  Ellis,  748.)  These  cases  relate  to  the 
title  of  a  purchaser  before  due,  of  a  lost  or  stolen  paper. 
I  think  the  rule  should  be  the  same  in  case  of  payment 
by  the  party  liable,  though  made  after  due,  as  in  the  case 
of  a  purchaser  before  due. 

We  have  seen  that  notes  are  not  paid  until  or  after  due 
usually,  and  there  is  surely  as  much  reason  that  the  party 
liable  should  be  unembarrassed  in  making  payment,  and 
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that  he  should  be  protected  in  paying  to  one  in  possession, 
and  prima  facie  entitled  to  receive  it,  as  that  a  purchaser 
in  the  usual  course  of  business,  for  value,  should  be  pro- 
tected in  his  title.  Indeed,  if  any  distinction  should  be 
made,  I  think  the  rule  should  be  more  favorable  to  the 
party  making  the  payment.  He  must  act  at  once,  not  only 
to  preserve  his  credit  but  to  protect  himself  from  the 
trouble  and  expense  of  a  suit,  while  the  purchaser  would 
merely  losa  a  bargain. 

The  doctrine  of  the  charge  is  fully  sustained  by  Story 
on  Notes,  section  382 ;  and  Id.  on  Bills,  section  438  ;  and  by 
Edwards  on  Bills,  538.  The  same  doctrine  is  recognized  in 
Hall  agt.  Wilson  (16  Barb.  548),  and  in  Magee  agt.  Badger 
(30  Barb.  247).  The  weight  of  authority  is  decidedly  in 
favor  of  the  doctrine  held  by  the  judge  in  his  charge. 
Upon  principle,  I  think  that  doctrine  correct.  There  would 
be  no  safety  in  paying  paper  to  anybody  but  the  payee,  if 
in  determining  the  validity  of  such  payment  an  inquiry 
must  be  gone  into  whether  the  party  making  it  has  been 
negligent,  or  whether  the  circumstances  would  have  excited 
the  suspicions  of  a  prudent  man.  If  such  was  the  law, 
parties  liable  on  commercial  paper  would  often  be  greatly 
embarrassed.  But  adopting  the  text  of  the  charge,  that 
the  payment  should  be  held  valid  unless  the  party  making 
it  did  so  fraudulently ;  in  other  words,  made  it  in  bad 
faith,  or  presuming  that  the  person  to  whom  it  was  made 
was  not  the  owner,  we  have  a  fixed  determinate  rule  that 
can  never  leave  the  party  liable  to  pay  in  doubt  as  to  what 
course  to  adopt.  He  will  not  be  compelled  to  run  the 
hazard  of  an  uncertain  law  suit.  Indeed,  I  think  that  if 
the  court  should  adopt  the  rule  that  a  party  should  not  be 
protected  in  paying  his  paper  to  the  possessor,  when  the 
circumstances  were  such  as  to  excite  suspicion  as  to  his 
ownership,  or  put  him  on  inquiry,  they  ought  to  hold  that 
such  facts  constitute  a  defence  to  an  action  brought  by 
such  possessor,  although  the  real  owner,  until  a  reasonable 
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time  had  elapsed  for  making  the  inquiry,  otherwise  the  law 
would  cast  upon  the  party  liable  the  burden  of  either  losing 
his  money  if  he  paid,  and  it  turned  out  that  the  possessor 
was  not  the  owner,  or  if  he  refused,  to  pay  the  costs  of  a 
law  suit  if  it  turned  out  he  was  the  owner.  Yet  no  one 
will  contend  that  such  circumstances  will  sustain  a  defence 
for  a  moment.  A  holder  of  a  negotiable  note  is  not 
required  to  present  any  evidence  of  ownership  other  than 
the  possession,  to  authorize  him  to  demand  and  receive 
payment.  Hence,  I  think,  it  follows  that  the  charge  is 
correct. 

The  plaintiff's  motion  for  a  new  trial  must  be  denied. 

DANIELS,  J.,  dissenting.  The  plaintiff  brought  this  action 
to  recover  the  amount  due  upon  a  promissory  note  made 
by  the  defendant  on  the  15th  of  July,  1862,  payable  in 
twenty  days  to  the  plaintiff  or  bearer,  with  semi-annual 
interest.  It  remained  in  his  possession  and  in  the  pos- 
session of  his  mother  for  him,  until  after  January  12th, 
1863,  and  between  that  time  and  the  16th  of  February, 
was  feloniously  stolen,  and  on  that  day  was  paid  by  the 
defendant  to  a  stranger,  who  derived  title  under  the  per- 
son committing  the  theft. 

The  evidence  tends  to  show  that  the  defendant  knew  the 
note  continued  to  be  owned  by  the  plaintiff  after  it  became 
due.  There  would  probably  be  no  impropriety  in  assuming 
such  to  be  the  fact,  since  in  addition  to  the  other  evidence 
on  that  subject,  she  substantially  concedes  it  in  her  letter 
written  under  date  of  the  llth  of  August.  But  that 
assumption  is  -not  necessary,  for  she  has  been  exonerated 
from  the  plaintiff's  claim  by  payment  to  the  person  who 
held  the  note.  It  is  true  as  a  general  proposition,  that  not 
even  gross  negligence,  if  unattended  with  mala  fides  on  the 
part  of  the  maker  or  other  party  paying  the  note,  will 
invalidate  the  payment,  so  as  to  take  away  the  rights 
founded  thereon.  (Story  on  Promissory  JVotes,  §  381  ;  2 
Parsons  on  Bills  and  Notes,  272,  273.)  But  in  order  to 
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bring  the  present  case  within  the  protection  of  this  rule, 
the  payment  should  appear  to  have  been  made  at  the  ma- 
turity of  the  note,  or  so  near  that  time  as  to  show  that  the 
holder  acquired  it  before  it  became  due.  The  rule  declared 
by  Chitty  in  his  work  on  Bills,  at  page  394,  is  as  follows : 
"  In  general,  when  the  holder -of  a  bill  or  note  indorsed  in 
blank  or  payable  to  bearer,  loses  or  is  robbed  of  it,  and 
the  person  finding  or  stealing  it  presents  it  to  the  drawer 
at  the  time  it  is  due,  and  he  pays  it  bona  fide,  in  the  course 
of  business,  without  knowing  of  the  loss  or  robbery,  such 
payment  will  discharge  him."  (See  a/so  jap.  255,  256.)  The 
rule  is  stated  in  the  same  manner  by  Parsons,  Bills  and 
Notes  (vol.  2,  212,  2-13).  He  says  :  "  Payment  to  a  wrong 
party  of  a  note  or  bill  long  dishonored,  or  of  a  check  long 
after  it  was  drawn,  does  not  discharge  the  payer."  If  pay- 
ment be  made  either  before  the  paper  matures  or  long 
after  it  has  become  due,  it  is  made  out  of  the  usual  course 
of  business,  and  will  not  discharge  the  party  paying,  unless  to 
a  person  actually  entitled  to  receive  the  money.  (Byles  on 
Bills,  271  ;  Story  on  Promissory  notes,  §  384;  2  Parsons  on 
Bills  and  Notes,  214,  215.)  This  is  implied  by  Chitty,  in 
his  statement  of  the  rule. 

When  a  person  presents  the  bill  or  note  for  payment  at 
its  maturity,  his  apparent  right  to  payment  indicated  by 
the  production  of  the  paper,  is  sufficient  to  entitle  the 
maker  or  acceptor  to  rely  upon  his  title  in  making  payment. 
Any  other  rule  would  be  inconvenient  in  the  transaction 
of  the  affairs  of  business  Avhere  negotiable  paper  is  made 
to  perform  many  of  the  offices  of  currency.  If  the  maker 
or  acceptor  were  bound  to  ascertain  at  the  peril  of  making 
payment  again,  the  actual  rights  of  the  person  who  demands 
it  at  maturity,  intolerable  delays  and  embarrassments  would 
intervene,  leading  to  multitudes  of  controversies,  and  the 
frequent  dishonor  of  obligations  that  the  necessities  of  the 
public  require  to  be  met  promptly  at  maturity.  Much  of 
the  real  business  value  of  this  paper  would  be  thus 
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destroyed.  It  is  not  only  convenient,  but  necessary  to  the 
utility  of  negotiable  paper,  that  the  law  should  protect 
the  party  paying  at  maturity,  where  the  person  receiving 
payment  appears  from  the  posssession  of  the  paper  to  be 
entitled  to  it.  But  where  the  paper  has  been  long  due, 
the  necessities  of  the  rule  cease.  For  its  utility  as  cur- 
rency in  business  affairs  is  at  an  end^  It  is  essential  to 
that  use  of  it,  that  the  holder  for  value,  in  good  faith, 
should  be  protected,  notwithstanding  the  person  transfer- 
ring the  paper  to  him  was  without  title. 

The  same  rule  applies  which  protects  the  payment  to 
one  without  title,  when  made  at  maturity.  The  production 
of  the  paper  by  the  holder,  without  anything  indicating 
his  want  of  title,  is  sufficient  to  confer  a  complete  title 
upon  the  purchaser.  Where  the  paper,  however,  has 
become  due,  the  attribute  is  lost  which  will  enable  the 
seller  to  confer  a  better  title  than  his  own  upon  the  buyer. 
And  the  law  affecting  the  rights  of  parties  to  other  per- 
sonal property  then  becomes  applicable.  The  only  differ- 
ence being  that  negotiable  paper  still  retains  its  negotia- 
bility, so  that  the  holder  having  title  can  negotiate  that 
title  to  another.  But  the  indorser  is  presumed  to  be 
acquainted  with  the  circumstances  affecting  its  validity  in 
the  hands  of  the  person  who  was  holder  when  it  became 
due,  and  consequently  must  stand  in  his  character.  (Wil- 
liams agt.  Matthews,  3  Cow,  R.  260  ;  Andrews  agt.  Pond,  13 
Curtis'  U.  S.  Decisions,  49,  50  ;  Goodman  agt.  Simonds,  20 
How.  U.  S.  R.  365,  366.)  The  rule  as  stated  by  Parsons 
on  Bills  and  Motes  (vol.  2,  279),  is,  "  that  where  the  defec- 
tive title  appears  on  the  face  of  the  lost  or  stolen  instrument 
at  the  time  of  transfer,  or  where  it  is  transferred  after  it 
is  due  or  after  dishonor,  the  party  obviously  has  con- 
structive notice  of  his  assignor's  infirmity,  and  can  have 
no  better  title  than  he."  This  places  him  precisely  where 
the  law  applicable  to  sales  of  other  kinds  of  personal  pro- 
perty would,  if  the  article  sold  is  not  negotiable.  Pos- 
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session  alone,  in  that  case,  is  not  sufficient  to  protect  the 
person  who  mistakenly  acts  upon  the  faith  of  it.  Those 
who  buy,  and  those  who  pay  upon  the  assurance  arising 
from  that  circumstance,  do  so  at  their  peril.  While  pos- 
session is  presumptive  evidence  of  title,  it  is  liable  to  be 
overthrown  by  any  one  maintaining  a  paramount  right. 
The  presumption  is  alike  which  applies  to  the  possession 
of  a  stolen  horse  and  to  the  possession  of  an  over-due  note. 
As  to  personal  property  generally,  the  rule  is  well  settled 
that  the  actual  owner  cannot  be  concluded,  or  his  title 
affected  by  the  disposition  made  of  it, by  a  wrong-doer,  or 
any  one  acquiring  it  through  him  (Wooster  agt.  Sherwood, 
25  JV.  F.  R.  286,  287).  It  follows  that  the  person  who 
received  the  pa}Tment  from  the  defendant  did  it  without 
authority.  He  had  no  title  to  the  note,  because  it  was 
acquired  under  the  felonious  taker,  and  long  after  it  became 
due.  No  action  could  have  been  maintained  upon  it  by 
him  against  the  defendant.  That  infirmity  distinguishes 
this  case  from  all  those  relied  upon  to  sustain  the  defence. 
The  paper  in  them  was  received  before  its  maturity  and 
for  value,  which  was  sufficient  to  entitle  the  holder  to 
enforce  collection  by  action,  and  of  course  would  justify  a 
voluntary  payment.  Unless  the  paper  properly  falls  within 
that  class,  or  is  presented  for  payment  when  it  matures,,, 
the  maker  is  not  protected  in  paying,  if  it  appears  that  the 
holder  was  not  actually  authorized  to  receive  it.  Pro- 
duction of  the  paper  by  the  person  demanding  payment, 
will  only  be  sufficient  where  it  is  done  in  the  usual  course 
of  business,  which,  in  judgment  of  law,  is  at  the  time  of 
its  maturity.  Where  the  payment  is  made  long  after  the 
paper  becomes  due,  the  party  relying  upon  it  to  make  the 
defence  successful,  must  satisfy  the  jury  that  it  was  made 
to  one  actually  authorized  to  receive  it.  By  the  ruling  at 
the  circuit,  that  was  excluded  from  the  consideration  of 
the  jury. 

The  verdict  should  be  set  aside  and  a  new  trial  granted. 
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MARVIN,  J.,  also  delivered  an  opinion  mainly  devoted  to 
an  analysis  of  the  authorities  cited  by  Judges  GiiovERand 
DANIELS,  as  follows  : 

Cases  cited  by  GROVER,  J.,  Gill  agt.  Cubitt  (3  Barn,  fy 
Cress.  446).  Brother  GROVER  speaks  of  this  case  as  a  case 
where  payment  was  made  under  suspicious  circumstances, 
&G.,  to  one  possessing  the  paper,  &c.,  not  being  valid  against 
the  real  owner  who  had  lost  it,  and  from  whom  it  had  been 
stolen.  The  stolen  bill  was  not  paid  by  the  acceptor,  but 
it  was  discounted  by  a  broker,  and  he  as  indorser  brought 
the  action  against  the  acceptor,  who  defended,  and  had  a 
verdict.  The  question  for  the  jury  was  whether  the  plain- 
tiff took  the  bill  under  circumstances  which  ought  to  have, 
excited  the  suspicion  of  a  prudent  and  careful  man.  (It  was 
this  position  which  the  subsequent  cases  overruled.)  The 
question  whether  a  payment  by  the  acceptor  at  maturity 
or  afterwards,  without  notice,  was  not  in  the  case.  In  that 
case  notice  of  the  loss  or  theft  was  given,  and  the  acceptor 
defended. 

Brother  DANIELS  quotes  from  2  Parsons  on  Bills  and 
Notes,  212,  213,  thus  :  "  Payment  to  a  wrong  party  of  a 
note  or  bill  long  dishonored,  or  of  a  check  long  after  it  was 
drawn,  does  not  discharge  the  p'ayee."  Parsons  cites  only 
Scoby  agt.  Ramsbottom  (2  Camp.  485),  and  his  chapter  on 
checks.  This  case  is  stated  in  a  note  on  page  80.  "  A 
check  had  Been  torn  in  pieces  by  the  drawer  and  thrown 
aside ;  these  pieces  were  pasted  together  on  another  slip 
of  paper,  the  rents,  however,  being  quite  visible,  and  the 
face  of  the  check  soiled  and  dirty.  This  check  was  pre- 
sented by  a  stranger  and  paid  without  inquiry,  and  the 
bank  was  held  liable  to  the  drawer,  the  position  of  the 
instrument  being  sufficient  notice  of  cancellation."  The 
text  in  Parsons,  pages  79,  80,  is  :  "  If  a  bank  pays  a  check 
which  was  cancelle^  and  the  cancelling  remains,  or  a  check 
which  had  been  torn  to  pieces  and  then  pasted  together, 
or  one  which  is  so  long  over  due  as  to  be  stale,  or  other- 


154  NEW  YORK  PRACTICE  REPORTS. 

Cothran  agt.  Collins. 

wise  justifying  suspicion  and  inquiry,  he  pays  it  at  his 
own  peril."  He  cites  only  Scoby  agt.  Rumsbottom.  Par- 
sons on  page  212,  speaks  of  paying  a  note  to  a  thief  or 
finder,  not  discharging  the  payer  unless  made  in  good  faith, 
without  knowledge  or  direct  means  of  knowledge,  and  in 
the  usual  course  of  business.  He  cites  Miller  agt.  Race  (1 
Burrows,  452),  where  a  bona  fide  holder  of  a  stolen  note 
was  allowed  to  recover,  though  the  banker  had  notice  of 
the  theft.  He  cites  Pearson  agt.  Hutchinson  (2  Camp.  211; 
6  Esp.  126  ;  see  these  cases]. 

Brother  DANIELS  cites  Chitty  on  Bills,  394,  to  the  same 
effect  as  Parsons,  and  Chitty  cites  the  same  cases  and 
Bevan  agt.  Hill  (2  Camp.  381).  Let  us  see  what  these  cases 
are.  The  case  of  Pearson  agt.  Hutchinson  (3  Camp,  and  6 
Espinasse),  was  an  action  at  law  against  the  acceptor  of  a 
bill  lost  after  it  was  indorsed,  and  it  not  appearing  to  have 
been*  destroyed;  it  was  held  that  the  action  would  not  lie, 
though  a  bond  of  indemnity  was  tendered.  Brown  agt. 
Hill  (2  Camp.  381).  The  buyer  of  stock  had  given  his 
check,  the  vendor  lost  it,  and  the  vendee  refused  to  pay 
without  an  indemnity.  The  bankers  failed  four  months 
after,  with  funds  of  the  drawer  of  the  check  in  their  hands 
to  answer  it.  It  was  held  that  the  vendor  of  the  stock 
could  not  maintain  an  action  against  the  vendee  for  the 
price  of  the  stock.  t 

These  cases  do  not  show  that  the  payment  »f  a  note  by 
the  maker  after  it  is  due,  to  one  who  presents  it  for  pay- 
ment, will  be  invalid  in  case  the  party  to  whom  it  was  paid 
was  not  a  bona  fide  holder.  There  must  be  some  notice  or 
circumstances  beyond  the  mere  fact  that  the  note  was  past 
due.  Indeed,  the  modern  authorities  as  to  the  title  of  a 
holder  of  a  bill  or  note,  go  to  the  extent  of  the  charge, 
that  nothing  short  of  fraud  will  defeat  his  title.  And 
these  cases  are  cited  by  Story  by  way^>f  analogy,  in  cases 
of  payment  and  discharge  of  the  note.  It  is  true  that  this 
rule  requiring  fraud  to  defeat  the  title  of  the  holder,  applies 
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only  to  those  cases  where  the  note  or  bill  was  transferred 
before  maturity,  for  if  transferred  after  maturity,  the  holder 
always  takes  it  subject  to  the  equities  between  the  parties 
to  the  note.  The  maker  of  the  note  must  pay  it  to  some 
one.  The  possession  of  the  note  is  prima  facie  evidence 
of  title,  whether  the  note  is  due  or  not,  and  I  concur  in 
the  opinion  that  the  maker,  in  the  absence  of  fraud  on  his 
part,  may  safely  pay  it  to  any  one  who  presents  it  for  pay- 
ment. If  the  evidence  is  clear,  as  in  the  case  of  the  can- 
celled check,  that  the  presentor  for  payment  had  no  title, 
the  payment  of  it  would  be  a  fraud  upon  the  true  owner. 
It  would  be  a  payment  in  bad  faith.  This  was  a  question 
for  the  jury,  and  it  was  fairly  submitted.  I  think  there 
was  no  error  in  the  charge,  and  I  concur  with  brother 
GROVER,  that  a  new  trial  should  be  denied. 

DAVIS,  P.  J.,  although  he  heard  the  argument  took  no 
part  in  the  decision. 

Motion  for  new  trial  denied. 


SUPREME  COURT. 

GEORGE  W.  COTHRAN,  appellant  agt.  SARAH  A.  COLLINS, 
respondent. 

Where  the  court  is  satisfied  upon  the  whole  evidence  in  the  case  that  the  verdict 
of  the  jury  is  not  in  accordance  with  the  real  truth  of  the  case,  yet  where  it  is 
not  so  flagrant  as  to  show  passion,  prejudice  or  inattention  to  their  duty  on  the 
part  of  the  jury,  there  is  no  modern  authority  which  gives  the  court  power  to 
disturb  the  verdict. 

Erie  General  Term,  May,  1865. 

Before  GROVER,  P.  J.,  DANIELS  and  MARVIN,  Justices. 

APPEAL  from  an  order  of  the  special  term  denying  motion 
for  new  trial  on  a  case.  For  a  statement  of  the  facts  and 
svidence  in  this  case  see  next  ante. 
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After  the  exceptions  in  this  case,  which  were  ordered  to 
be  heard  at  general  term  in  the  first  instance,  had  been 
argued,  and  previous  to  a  decision  thereof,  the  plaintiff 
noticed  a  motion  at  special  term  for  a  new  trial  on  a  case, 
on  the  ground  that  the  verdict  was  against  evidence.  The 
defendant,  at  the  term  at  which  this  motion  was  noticed, 
made  a  motion  to  strike  the  cause  from  the  special  term 
calendar,  and  for  leave  to  re-settle  the  case.  The  latter 
part  of  this  motion  was  granted,  and  the  case  was  re-set- 
tled. The  plaintiff  then  noticed  a  motion  for  a  new  trial 
at  special  term  on  the  case  as  re-settled,  which  .motion  was 
denied  pro  forma,  without  argument.  From  the  order 
entered  pursuant  to  this  decision,  plaintiff  appealed  to  the 
general  term  Before  the  appeal  was  heard,  defendant 
made  a  motion  at  general  term  to  dismiss  the  appeal,  on 
the  ground  that  the  court  had  no  power  to  hear  a  motion 
on  a  case  for  a  new  trial,  after  having  heard  a  motion  for 
a  new  trial  on  exceptions  ordered  to  be  heard  at  general 
term  in  first  instance.  This  motion  was  heard  at  general 
term,  and  at  Erie  November  (1864)  general  term  was 
denied,  on  which  occasion  an  able  opinion  was  delivered  by 
Judge  DANIELS.  The  appeal  was  heard  at  that  term. 

GEO.  W.  COTHRAN,  appellant  in  person. 

I.  The  verdict  is  contrary  to  the  evidence. 

1.  Defendant  knew  the  note  was  held  by  plaintiff  until 
long  after  maturity.  (Case,  fol.  53  to  55,  Mrs.  Cothrari's 
testimony.}  At  folio  33  defendant  testifies  :  "  I  think  I 
was  at  his  (plaintiff's)  house  within  three  days  after  giving 
of  note."  (The  note  was  given  July  27,  1862.)  "I  can- 
not tell  when  I  was  there  next ;  think  in  the  fall ;  I  was 
there  in  January  ;  was  there  again  in  February ;  Mrs. 
Cothr-an  told  me  she  had  the  $2,400  note  ;  this  was  not 
long  after  plaintiff  left  for  the  army — not  more  than  a 
month  ;  it  was  also'  spoken  of  when  I  was  there  a  day  or 
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two  after  the  note  was  given."  (Plaintiff  left  for  the  army 
August  14,  1862.)  Again  at  folio  43,  she  testifies  :  "  His 
mother  told  me  she  had  the  note  soon  after  it  was  given ; 
I  do  not  recollect  conversation  about  note  in  December  nor 
in  January  ;  am  quite  positive  I  had  none,  but  will  not 
swear  I  did  not  hgfre  such  conversation."  This  is  all  there 
is  in  the  case  which  tends  in  the  least  to  contradict  Mrs. 
Gothran's  testimony.  At  folio  50,  she  writes  to  plaintiff: 
"  I  received  a  line  by  Mina  from  your  mother,  by  which  1 
understand  there  was  a  misunderstanding  in  reference  to  a 
remark  I  made  about  the  note  I  gave  you.  I  had  not  the 
slightest  idea  that  you  intended  to  dispose  of  it  in  any  way, 
so  let  the  matter  drop  until  I  see  you." 

If  she  was  not  excessively  anxious  to  know  whether  or 
not  the  note  was  to  be  transferred,  why  should  she  follow 
it  up  so  closely.  "  A  day  or  two  after  the  note  was  given" 
(fol.  33),  we  find  her  inquiring  about  it  of  plaintiff's  mother. 
Of  course  she  "  had  not  the  slightest  idea  that  plaintiff 
intended  to  dispose  of  it  in  any  way,"  which  is  fully  evi- 
denced by  her  inquiries  within  two  days  after  it  was  given, 
as  well  as  the  repeated  inquiries  testified  to  by  Mrs.  Coth- 
ran, subsequently.  We  can  all  appreciate  this  now,  judged 
by  the  light  of  subsequent  events.  Does  this  not  indicate 
that  she  had  already  conceived  the  scheme  which  I  shall 
soon  show  she  carried  into  execution?  But  there  is  further 
evidence  on  this  point.  At  folio  69,  she  testifies  :  "  The 
letter  written  by  Mrs.  Cothran's  grand-daughter,  was  writ- 
ten partly  to  my  little  girl,  and  was  not  kept ;  it  was  that 
she,  Mrs.  Cothran,  did  not  intend  to  transfer  the  note  to  Mr. 
Mann  ;  I  wrote  in  reply  the  letter  of  August  11  ;  /  did  not 
intend  to  say  anything  of  transferring  the  note."  And  why 
not  ?  Simply  because  she  intended  to  keep  her  designs 
secret  from  plaintiff.  This  evidence  establishes  the  facts 
beyond  doubt  that  she  knew  the  note  was  held  by  plaintiff 
over  six  months  past  due,  and  that  it  was  understood 
between  her  and  plaintiff  and  his  mother,  that  the  note  was 
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not  to  be  transferred  at  all.  For  defendant  testifies  that 
Mrs.  Cothrau  told  her  "  she  had  it,  and  then  that  she  told 
her  that  she  did  not  intend  to  transfer  it."  Nothing  can 
be  more  clear  and  emphatic  than  this. 

2.  The  payment  was  made  seven  months  past  maturity. 
The  note  is  dated  July  15,  1862,  payaMe  in  twenty  days, 
and  was  paid  February  16,  1863. 

3.  The  payment  was  made  at  a  time  and  under  circum- 
stances which  impeach  its  bona  Jides.     In  addition  to  what 
we  have  just  shown,  she  knew  at  time  of  payment  that 
plaintiff  was  in  the  army  in  Virginia.     Mrs.  Cothran  tes- 
tifies, that  she  told  defendant's  daughter  in  January,  that 
she  had  received  a  letter  from  plaintiff  requesting  her  to 
have  defendant  pay  on  the  note,  and  that  her  daughter 
said,  (:  it  is  no  use,  mother  cannot  raise  it,"  which  inter- 
view she  subsequently  related  to  defendant,  and  "  she  said 
she  could  not  pay."    This  must  have  been  on  17th  January, 
or  3d  or  4th  of  February,  as  those  were  the  days  when 
defendant  was  at, Mrs.  Cothran's  house.     This  is  riot  denied 
anywhere  by  defendant. 

a.  The  defendant  testifies,  that  she  retained  $700  of  the 
Nichols  draft  which  she  got  in  September,  1862,  and  used 
it  in  February,  to  pay  on  this  note.  She  also  testified,  that 
early  in  January  she  got  $600  of  Mrs.  Stevenson,  and  $300 
more  on  the  17th,  and  $300  more  February  3d  ;  and  also 
that  she  had  $150  or  $200  left  after  paying  the  $1.900 
February  16,  without  showing  that  she  subsequently 
acquired  it.  It  is  safe,  therefore,  to  assume  that  at  the 
time  she  told  Mrs.  Cothran  "  that  she  could  not  pay,"  she 
had  on  hand  from  $1,600  to  $1,900.  Which  of  these  sto- 
ries shall  we  believe  ?  Suppose  we  believe  the  first. 
Then  her  claim  of  payment  is  a  fiction,  for  she  had  no 
money  to  pay  with.  Suppose  we  take  the  latter.  Then 
she  deliberately  told1  a  falsehood  to  Mrs.  Cothran.  Sup- 
pose we  take  the  statements  just  as  they  are  together,  and 
what  then  ?  Do  they  not  most  clearly  show  that  she  did 
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not  intend  to  pay  Mrs.  Cothran  anything  on  the  note,  and 
that  "  there  is  something  rotten  in  the  state  of  Denmark?" 
And  again  :  Defendant  testifies  that  this  stranger  to  whom 
she  paid  the  note,  presented  it  to  her  in  Rochester,  Febru- 
ary 6th,  and  that  she  paid  it  on  the  16th.  She  had  been 
at  Mrs.  Cothran's  February  3d,  and  remained  over  night, 
leaving  on  the  4th.  The  circumstances  under  which  pay- 
ment was  made,  as  detailed  by  herself,  show  an  utter 
absence  of  good  faith. 

b.  She  "  took  counsel  of  her  attorney."     And  what  was 
that  "counsel?"      "I  asked   Townsend  if  a  note  I  had 
given  to  a  person  or  bearer,  I  would  be  liable  to  pay  to  a 
person  holding  it?"  and  "counsel  said  I  would  be  obliged 
to   pay  the  note  to  any  one  presenting  it."     This  was  a 
mere  abstract  proposition,  and  totally  disconnected  from 
this  note.    For  she  testifies,  "  I  did  not  see  any  one  except 
Townsend  and  Booth  after  the  man  was  there  before  I  paid 
the  note.     / did  not  tell  either  of  them  about  the  note"     Is 
it  not  a  little  singular  that  she  should  take  counsel  of  her 
attorney,  and  at  the  same  time  conceal  from  him  all  the 
facts  of  the  case.     Does  it  not  indicate  that  she  had  an 
ulterior  object  in  view  ? 

c.  At  folio  34  she  testifies,  that  when  this  stranger  first 
called  on  her  "  he  presented  the  note."     *     *     *     "I  told 
him  it  was  my  note."     She  unquestionably  had  the  note  in 
her  hands.     It  is  undisputed  that  it  had  the  name  of  the 
plaintiff  indorsed  on  it,  and  which  was  a  forgery.     If  there 
be  any  semblance  of  good  faith  in  this  transaction,  then  it 
is  impossible  to  establish  by  human  testimony  a  want  of 
good  faith.     But  the  counsel  will  answer,  this  precise  ques- 
tion was  submitted  to  the  jury,  and  they  have  found  in 
favor  of  the  defendant.    To  which  we  reply,  that  this  find- 
ing is  totally  unsupported  by  evidence.     True,  the  defend- 
ant testifies,  "  the  payment  by  me   was  in  good  faith." 
But  what  avails  the  mere  statement  of  the  accused  party 
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that  she  acted  in  good  faith,  when  every  circumstance 
attending  the  transaction  goes  to  prove  the  contrary  ? 

II.  That  the  note  was  stolen  from  plaintiff's  house  by 
some  person,  is  no  where  controverted  in  the  case.  We 
contend  that  the  evidence  fully  warrants  us  in  claiming 
that  the  defendant  is  that  identical  person.  The  note  was 
given  by  plaintiff  to  his  mother  to  hold  for  him,  August 
14th  or  15th,  1862.  She  put  it  into  a  drawer  in  her  bureau 
in  which  she  kept  her  private  papers,  locked  the  drawer 
and  hid  the  key  in  a  lower  draw  under  some  clothing.  It 
was  not  seen  by  her  or  plaintiff  again  until  January  12. 
1863.  On  that  day  plaintiff  saw  it,  and  also  Mrs.  Cothran. 
Plaintiff  handed  it  back  to  her,  and  she  replaced  it  in  the 
drawer  and  locked  it.  It  was  next  seen  by  her  and  plain- 
tiff March  13,  at  defendant's  house  in  Rochester,  in  defend- 
ant's possession.  Defendant  was  quite  intimate  in  Mrs. 
Cothran's  house.  January  17,  defendant  came  to  Mrs.  C's. 
house  and  remained  over  from  Saturday  until  Monday — 
"  came  alone,  and  staid  and  slept  alone  in  the  room  where 
the  bureau  was."  *  *  *  "  She  came  February  3,  and 
staid  over  night,  and  slept  alone  in  the  same  room." 

During  the  interval  from  January  12  to  February  16, 
several  persons  were  at  Mrs.  Cothran's,  each  of  whom  was 
called,  and  testified  that  they  knew  nothing  about  the  note, 
and  did  not  take  it.  During  January  and  February,  there 
lay  loose  in  the  same  drawer  with  this  note,  $43  in  gold 
and  silver.  Bearing  in  mind  the  frequency  of  her  inquiries 
concerning  the  note,  and  her  extreme  anxiety  about  its 
being  transferred,  and  her  marked  satisfaction  on  ascer- 
taining that  it  was  to  be  kept  by  Mrs.  Cothran  ;  and  then 
that  she  had  all  the  opportunities  necessary  to  commit  the 
larceny  ;  the  extremely  suspicious  circumstances  attending 
the  alleged  payment ;  the  fact  that  after  the  discovery  of 
the  larceny  the  note  was  found  in  her  possession  mutilated, 
and  with  a  forged  indorsement  of  plaintiff's  name  upon  it, 
together  with  her  most  singular  letter  of  March  9,  1863, 
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how  is  it  possible  for  any  honest  mind  to  come  to  any  other 
conclusion  than  that  she  is  guilty  of  the  larceny  herself. 
Then  add  to  all  this  the  small  but  yet  the  most  momentous 
fact  in  the  case,  that  the  gold  and  silver  that  lay  loose  in 
the  same  drawer  was  not  taken,  an'd  the  note  was  —  a  pro- 
missory note  over  six  months  due. 

Does  the  history  of  criminal  jurisprudence  furnish  a 
parallel  case  ?  that  an  ordinary  or  even  extraordinary  thief 
would  prefer  to  steal  a  promissory  note  long  past  due  to 
gold  and  silver,  when  they  were  equally  within  her  reach  ? 
the  one  immediately  available,  and  the  other  extremely 
doubtful  ?  Had  any  other  person  than  the  defendant  taken 
that  note,  do  you  believe  that  the  -gold  and  silver  would 
have  remained  there  a  silent  yet  terribly  expressive  vwit- 
ness  against  the  guilty  party  ?  Far  from  it.  The  conclu- 
sion that  she  is  the  party  is  irresistable.  Upon  this  evi- 
dence, were  she  upon  trial  on  an  indictment  for  the  larceny, 
a  jury  that  would  not  convict  her  would  fail  to  do  its  duty. 

What  is  there  to  contradict  or  off-set  this  avalanche  of 
proof?  The  declaration  of  the  defendant  that  "she  did 
not  take  it."  If  she  did  not  take  it,  why  did  she  not  pro- 
duce this  convenient  yet  mysterious  stranger,  and  show 
where  he  got  it.  How  many  criminals  —  "  the  real  hard- 
ened, wicked  "  —  but  that,  were  they  permitted  to  go  on 
the  witness'  stand  as  she  was,  would  testify  precisely  as 
she  did,  assuming  that  she  stole  it?  Very  few,  indeed, 
for  the  party  who  will  commit  larceny  will  commit  perjury 
to  screen  herself  from  the  consequences  of  her  acts.  It 
does  seem  to  me  that  as  against  all  this  evidence  her  sim- 
ple denial  is  insufficient  to  sustain  a  verdict. 

a.  But  let  us  go  further  and  suppose  she  did  steal  it,  as 
from  the  evidence  we  firmly  believe  she  did,  what  then  ? 
The  first  thing  to  be  done  after  acquiring  possession  of  it, 
was  to  manufacture  a  defence,  to  avoid  the  enforcement  by 
the  plaintiff  of  his  demand,  the  justness  of  which  is  undis- 
puted. What  conceivable  defence  could  be  manufactured 
VOL.  XXIX.  11 
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that  would  defeat  the  plaintiff's  recovering  his  just  demand? 
The  defence  of  payment?  You  may  ransack  the  law  from 
Bracton  to  the  present  moment,  and  you.  will  find  jione. 
Having  acquired  possession  of  the  note,  she  goes  to  work, 
seeks  her  counsel,  and  puts  to  him  this  query  :  "  I  asked 
Townsend  if  a  note  I  had  given  to  a  person  or  bearer,  I 
would  be  liable  to  pay  to  a  person  holding  it  ?"  and  the 
"counsel  said  I  would  be  obliged  to  pay  the  note  to  any 
one  presenting  it."  We  have  already  seen  that  she  cau- 
tiously withheld  from  hipi  every  fact  concerning  this  note. 
She  knew  only  too  well  what  that  counsel  would  have  said 
had  she  told  him  the  truth  and  the  whole  truth.  But  she 
only  wanted  to  make  a  single  inquiry,  so  that  she  could 
swear  she  acted  under  advice  of  her  counsel ;  that  was  all. 

The  next  step  to  be  taken  was  to  procure  evidence  of 
this  payment.  Who  could  she  trust  but  her  daughter,  who 
resided  under  her  own  roof.  She  then  gets  a  stranger 
"  whom  she  had  never  seen  before,"  to  come  to  her  house 
with  the  note,  and  the  formalities  of  payment  are  gone 
through  with.  The  note  signed  by  Marsh  was  only  intro- 
duced to  give  the  transaction  the  color  of  probability. 
See  how  artfully  the  scheme  was  planned  :  This  "  stran- 
ger "  was  not  to  be  seen  by  her  daughter  but  once.  De- 
fendant says  he  was  at  her  house  on  the  6th  and  again  on 
the  16th  of  February.  Her  daughter  saw  him  only  on  the 
last  occasion,  and  strange  it  is  too  that  nobody  else  saw 
him  at  all,  either  in  her  house  or  anywhere  else.  Defend- 
ant followed  him  to  her  door,  and  presto,  he  is  invisible ; 
the  scheme  is  complete !  The  note  has  been  paid,  and  she 
has  evidence  of  the  payment.  Not  satisfied  with  all  this 
— for  a  criminal  is  never  satisfied,  that  she  is  beyond  detec- 
tion— she  straightway  goes  and  makes  a  memorandum  of 
the  occurrence,  "  to  make  assurance  doubly  sure." 

She  testifies  :  "  I  got  the  date  of  this  man's  calling  from 
journal,  on  which  /  entered  it  as  a  circumstance  that  I  might 
want  to  fix  the  date  "  of.  If  the  payment  had  been  a  real 
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honest  transaction,  what  was  the  necessity  of  this  memo- 
randum ?  She  held  the  note.  Does  not  the  fact  of  the 
making  this  memorandum  "  as  a  circumstance  that  she 
might  want  to  fix  the  date  "  of,  furnish  very  strong  evi- 
dence that  the  whole  occurrence  was  a  mere  fabrication  ? 
She  evidently  was  fearful  that  she  would  be  found  out, 
and  sought  to  multiply  safeguards.  The  Duke  of  Cumber- 
land once  remarked,  that  "  there  is  a  moral  in  a  villain's 
outwitting  himself." 

b.  When  on  March  9th,  she  was  written  to  by  plaintiff 
to  pay  him,  she  writes  in  answer :  "  Your  letter  was 
received  in  due  time.  The  entire  letter  was  inexplicable. 
You  may  not  have  known  the  note  was  paid,  but  you  must 
have  known  that  I  would  have  been  most  likely  obliged  to 
pay  it  before  this  time.  I  paid  it  about  the  first  of  Feb- 
ruary, to  a  man  who  said  he  resided  in  Buffalo.  I  did  not 
know  him.  I  paid  him  $1,900  in  cash,  and  the  balance  in 
a  note  payable  in  three  years."  Why  does  she  say  "  you 
may  not  have  known  the  note  was  paid,"  if  she  did  not 
know  there  "was  something  wrong  in  the  transaction  ?  She 
knew  full  well,  as  we  have  seen,  that  the  note  was  not  to 
be  transferred,  and  when  she  wrote  this  letter,  for  the  time 
being  she  was  gravely  in  doubt  how  the  plea  of  payment 
would  answer,  for  the  mind  of  every  guilty  party  is 
troubled  by* suspicions  that  their  wrongful  deeds  may  be 
brought  to  light.  Viewed  thus,  can  there  be  a  doubt  that 
the  defendant  took  this  note  from  plaintiff's  house  ?  And 
as  matter  of  law,  the  party  claiming  upon  or  by  virtue  of 
a  lost  or  stolen  note,  is  bound  to  show  satisfactorily  how 
she  came  by  it.  The  onus  rests  with  her  (2  Parsons  on 
Bills,  280-1). 

III.  The  payment  was  made  with  notice  of  the  infirmity 
of  the  holder's  title  (2  Parsons  on  Bills  and  Notes,  279). 

IV.  The  protection  that  the  law  merchant  throws  around 
commercial  paper,  applies  exclusively  to  paper  transferred 
prior  to  maturity  (2  Parsons  on  Bills,  279).     A  note  past 
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due  is  a  mere  liquidated  account,  and  when  payable  to 
bearer  the  title  passes  by  delivery.  It  does  not  differ  in 
any  essential  particular  from  an  ordinary  liquidated  demand, 
for  it  is  well  settled  that  the  title  to  an  account,  when 
transferred  for  value,  passes  without  assignment,  precisely 
the  same  as  a  note  payable  to  bearer.  (Prescott  agt.  Hull, 
17  J.  R.  284  ;  Canfield  agt.  Munger,  12  /.  R.  346;  Code  of 
Procedure,  §  111  and  notes.)  Therefore  the  law  applicable 
to  choses  in  action,  to  personal  property,  is  strictly  appli- 
cable to  negotiable  paper  when  past  due.  And  on  the  sale 
of  an  ordinary  chose  in  action,  or  an  article  of  personal 
property,  the  vendor  can  convey  no  greater  or  other  title 
than  he  has  himself.  This  is  elementary. 

Y.  That  the  note  was  stolen  from  Mrs.  Cothran's  house 
by  some  person,  is  proven  beyond  doubt.  After  the  lar- 
ceny it  first  turns  up,  according  to  the  defendant's  testi- 
mony, in  the  hands  of  this  strange  man  Judson.  That  it 
came  to  his  hands  when  long  past  maturity,  is  uncontra- 
dicted.  There  could,  therefore,  be  no  transfer  of  it  to  a 
bona  fide  holder  so  as  to  pass  title,  as  it  bore  upon  its  face 
evidence  of  dishonor,  being  over  due.  (2  Parsons  on  Notes 
and  Bills,  279  ;  Chitty  on  Bills,  290,  254  marginal  paging.} 

The  note  having  been  stolen  when  past  due,  and  it  is 
immaterial  whether  Judson  was  the  thief  or  had  acquired 
it  by  purchase — he  was  a  wrongful  holder  as  against  the 
plaintiff,  the  party  in  interest,  and  on  a  sale  of  the  note 
could  convey  no  better  title  to  it  than  he  had  (Ross  agt. 
Cassidy,  27  How.  Pr.  R.  416).  For  being  a  wrongful  holder, 
he  could  not  rightfully  convey  it.  And  replevin  would  lie 
against  him  even  after  he  had  parted  with  it,  and  that 
although  he  had  acquired  it  for  value,  without  actual  notice 
of  the  larceny,  and  had  conveyed  it  in  like  manner  (Ross 
agt.  Cassidy,  27  How.  Pr.  R.  416). 

VI.  To  render  the  payment  of  a  note  to  a  mere  holder 
effectual  as  against  the  party  in  interest,  such  payment 
must  be  a  payment  within  the  protection  of  the  law  mer- 
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chant.  To  render  such  payment  an  extinguishment  of  the 
note,  it  must  be  made  in  due  course  of  business,  which  has 
been  judicially  determined  to  be  a  payment  at  maturity, 
and  at  the  place  of  payment  designated  in  the  note  and  to 
the  la^ul  holder.  (2  Parsons  on  Bills  and  Notes,  208,  279  ; 
Story  on  Promissory  Notes  §  380 ;  Chitty  on  Bills,  446,  mar- 
ginal page,  395.) 

This  note  was  payable  at  a  bank  in  Lockport,  and  was 
paid  in  Rochester,  seven  months  past  maturity.  Payment 
of  a  note  out  of  the  usual  course  of  business,  is  always  at 
the  peril  of  the  party  paying.  (Byhs  on  Bills,  288,  kth 
ed.  ;  2  Parsons  on  Bills,  212..)  There  is  no  valid  distinction 
known  to  the  law  between  the  rule  applicable  to  the  trans- 
fer of  a  note  past  due,  and  the  payment  of  a  note  past  due. 
If  there  be  any  such  discrimination,  it  is  against  the  party- 
paying  (Byles  on  Bills,  288,  note  h]. 

Will  it  be  contended  that  if  A  should  wrongfully  take  an 
account  belonging  to  B  against  C,  and  present  it  and 
receive  payment  of  C,  that  such  payment  would  be  good 
as  against  B  ?  Most  certainly  not.  A  promissory  note 
past  due,  payable  to  bearer,  is  no  higher  or  greater  secu- 
rity than  a  liquidated  account — being  the  mere  evidence 
of  a  liquidated  chose  in  action,  and  carrying  with  it  the 
evidence  of  dishonor  on  its  face.  I  deny  that  there  is  any 
rule  of  law  in  England  or  in  the  United  States,  giving 
greater  effect  to  the  payment  of  such  a  note  than  to  the 
payment  of  an  ordinary  account. 

VII.  The  verdict  should  be  set  aside  and  a  new  trial 
granted. 

S.  E.  CHURCH,  for  respondent. 

I.  The  evidence  of  the  plaintiff  alone  would  scarcely 
sustain  a  motion  of  this  character. 

1.  There  is  no  evidence  that  the  note  was  seen  in  pos- 
session of  plaintiff's  mother,  except  on  the  12th  of  January. 
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2.  There  is  no  evidence  that  the  defendant  knew  where 
the  note  was  kept,  or  that  it  was  kept  in  the  bureau,1  much 
less   in   any  particular  drawer ;    nor  that  she   knew  that 
papers  of  any  kind  were  kept  in  the  drawer.     On  the  con 
trary,  the  evidence  tends  to  show  that  the  books  and'papers 
were  up  stairs.     There  is  no  evidence  that  the  drawer  was 
ever  opened  in  her  presence,  or  that  she  had  any  knowledge 
of  the  key  or  where  it  was  kept,  nor  would  she  be  likely 
to  find  it  hid  away  under  the  clothes  in  the  large  drawer. 

3.  True,  the  defendant  was  there  and  slept  in  the  room 
where  the  drawer  was  ;  so  had  several  others.    The  defend- 
ant had  been  in  the  habit  of  going  there  since  1858,  occa- 
sionally. 

4.  The  house  was  frequently  left  alone,  and  the  key  left 
on  the  outside.     Once  the  key   was  lost  for  two  weeks. 
Once  during  the  winter,  the  front  door  was  found  open  in 
the  morning. 

II.  But  the  defendant's  evidence  if  true,  establishes  a 
perfect  defence  to  this  action. 

1.  She  paid  the  note  on  the  16th  of  February,  1863,  by 
cash  $1,900,  note  indorsed  by  Marsh  for  $500.     She  paid 
it  to  a  man  calling  himself  Mr.  Judson,  from  Buffalo.     This 
man  first  called  on  the  6th  of  February,  and  told  her  he 
would  be  down  again  in  two  weeks,  during  which  time  she 
would  see  what  could  be  done.     In  the  mean  time  she 
advised  with  Mr.  Townsend,  a  lawyer,  borrowed  a  part  of 
the  money  of  Mr.  Booth,  which,  with  other  moneys  that 
she  had  borrowed  to  pay  on  a  mortgage  which  was  being 
pressed,  she  made  the  payment.     She  says  :     "  I  did  not 
take  this  note  fronj  the  house  of  Mrs.  Cothran,  or  conspire 
to  have  it  done,  nor  knew  anything  about  it ;  the  payment 
by  me  was  in  good  faith." 

2.  The  defendant's  testimony  was  corroborated  by  Mar- 
tha Collins,  her  daughter,  who  was  present  and  saw  the 
money  paid,  and  procured  the  note  to  be  signed  by  Marsh. 
Also  by  Mr.  Marsh,  who  signed  the  note  of  $500  for  defend- 
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ant.  Also  by  Mr.  Booth,  who  held  title  of  land  of  defend- 
ant, subject  to  a  mortgage  of  $10,000,  a  payment  on  which 
had  to  be  made.  He  expected  that  defendant  would  pay 
the  mortgage  ;  he  lent  her  $300,  but  he  was  obliged  to  pay 
it  himself,  because  she  had  used  the  money  to  pay  the  note. 
Also  by  Mrs.  Stevenson,  who  let  her  have  $1,100  at 
different  times  to  pay  on  this  mortgage,  but  which  was  used 
to  pay  note. 

III.  If  the  defendant  did  not  steal  the  note  herself,  there 
can  be  no  question  but  she  paid  it  in  good  faith. 

1.  She  knew  that  plaintiff  wanted  the  money  on  the  note. 

2.  The  person  that  bought  it  offered  to  throw  off  the 
interest  as  an  inducement. 

3.  She   had  the  money  sufficient  to  pay  it,  although 
obtained  for  another  purpose. 

4.  She  advised  with  a  lawyer  as  to  paying  it. 

5.  She  swears  that  she  paid  it  in  good  faith. 

6.  Every  presumption  is  in  favor  of  good  faith. 

IV.  The  plaintiff's  evidence  is  circumstantial  and  uncer- 
tain ;  the  defendant's  positive  and  certain.     The  jury  saw 
and  heard  the  witnesses  ;  they  saw  the  miserable  attempt 
to  impeach  the  defendant,  and  how  she  was  sustained  by 
the  most  respectable  citizens  of  Rochester,  who  had  known 
her  for  more  than  twenty  years,  and  they  decided  in  view 
of  all  the  facts  in  her  favor.     It  is  submitted  with  great 
confidence  that  the  jury  could  not  have  decided  otherwise, 
and  to  ask  the  court  to  interfere  in  such  a  case  is  the 
height  of  professional  impudence. 

V.  The  rules  of  law  on  this  subject  are  founded  in  good 
sense,  and  are  decisive  against  this  motion.     When  there 
is  a  conflict  of  evidence,  the  court  will  not  grant  a  new 
trial  on  the  ground  that  the  verdict  is  against  evidence, 
even  though  they  deem  the  conclusion  reached  by  the  jury 
erroneous.     (Mackey  agt.  JV.  F.  C.  R.  R.  Co.  27  Barb.  528  ; 
Stoddard  agt.  L.  I.  R.  R.  Co.  5   Sand.  180  ;  Adsit  agt.  Wil- 
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son,  7  How.  Pr.  64  ;    Winchell  agt.  Latham,  6   Cowen,  682 ; 
Fleming  agt.  Hallenbeck,  7  Barb.  271.) 

To  set  aside  a  verdict  when  there  has  been  evidence  on 
both"  sides,  there  must  be  such  a  preponderance  of  evidence 
as  to  satisfy  the  court  that  there  was  either  an  absolute 
mistake  on  the  part  of  the  jury,  or  that  they  acted  under 
the  influence  of  prejudice,  passion  or  corruption  (Cohen 
agt.  Dupont,  1  Sand.  260).  "  The  law  does  not  regard  the 
judges  as  possessing  any  superior  qualifications  over  jurors 
for  judging  of  facts,  or  the  weight  or  form  of  evidence  of 
facts.  It  is  a  safe  and  favorite  principle  of  our  jurispru- 
dence that  the  facts  are  to  be  tried  by  a  jury,  and  that 
the  mere  facts  of  a  cause  when  once  fully  and  fairly  tried, 
are  not  to  be  reviewed  "  (Per  MULLETT,  7  How.  Pr.  66). 
The  court  will  not  set  aside  a  verdict  on  a  question  of  fact, 
even  if  it  is  contrary  to  the  charge  of  the  circuit  judge. 
(Jlstor  agt.  Union  Ins.  Co.  7  Cow.  202  ;  see  also  The  Traders' 
Bank  agt.  Shattenkirk,  3  J.  R.  170  ;  Ward  agt.  Carter,  Id. 
271  ;  Jlstor  agt.  Union  Ins.  Co.  7  Cow.  202  ;  Douglass  agt. 
Tousey,  2  Wend.  352 ;  Lewis  agt.  Payne,  4  Wfnd.  423  ;  Rice 
agt.  Welling,  5  Wend.  595  ;  Jackson  agt.  Timmerman,  12 
Wend.  299  ;  Mansfield  agt.  Wheeler,  23  Wend.  79  ;  Fleming 
agt.  Hallenback,  7  Barb.  271 ;  Fox  agt.  Jackson,  8  Barb.  355  ; 
Homer  agt.  Wood,  16  Barb.  386.) 

In  tortious  actions  the  rule  is  still  more  stringent,  and 
the  same  rule  should  be  applied  to  tortious  questions.  (Jains 
agt.  Hathaway,  3  J.  R.  180  ;  Hunter  agt.  Hopkins,  9  /.  R. 
36  ;  Randell  agt.  Butler,  10  Wend.  119  ;  Sawyer  agt.  Smith, 
1  Denio,  207.) 

VI.  The  motion  should  be  denied  with  costs. 

GROVER,  J.  The  questions  of  law  arising  upon  the 
exceptions  taken  upon  the  trial,  have  already  been  disposed 
of  by  the  court.  The  only  question  now  before  the  court 
arises  upon  an  appeal  from  an  order  of  special  term  deny- 
ing a  motion  of  the  plaintiff  to  set  aside  the  verdict  and 
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grant  a  new  trial,  upon  the  ground  that  the  verdict  was 
against  the  evidence.  The  question  of  fact  litigated  upon 
the  trial  was,  whether  the  payment  of  the  note  by  the 
defendant  was  made  in  good  faith.  I  have  carefully  exa- 
mined all  the  evidence  bearing  upon  this  point.  The  cir- 
cumstances established  by  unquestioned  evidence,  tend 
strongly  to  show  that  it  was  not.  The  note,  providing  for 
the  payment  of  semi-annual  interest,  although  it  had  but 
twenty  days  to  run,  shows  pretty  clearly  that  it  was  then 
understood  by  the  defendant  that  it  would  be  retained  by 
the  plaintiff,  and  the  defendant  would  not  be  called  on  for 
payment  for  some  considerable  time.  The  anxiety  shown 
by  the  defendant  on  several  occasions,  that  the  plaintiff 
should  not  transfer  the  note,  and  the  satisfaction  expressed 
by  her  at  the  note's  being  left  with  the  plaintiff's  mother 
while  he  was  absent  in  the  army,  show  a  strong  wish,  at 
least,  that  the  plaintiff  should  retain  the  note,  and  a  desire 
on  her  part  further  to  defer  the  payment.  Knowledge  by 
the  defendant  that  the  plaintiff  was  absent  in  the  army, 
which  is  inferrible  fairly  from  the  evidence,  at  the  time 
of  the  alleged  transfer,  is  a  pretty  strong  circumstance 
against  the  good  faith  of  the  defendant. 

The  defendant's  testimony  that  a  perfect  stranger  from 
Buffalo  presents  himself  to  her  with  the  note,  and  at  once 
tells  her  he  has  got  it  in  such  a  way  that  if  promptly  paid 
he  can  throw  off  the  interest,  is  another  fact  of  the  same 
nature.  It  must  be  borne  in  mind  that  the  note  was  at 
this  time  past  due,  and  there  does  not  appear  to  have  been 
any  talk  between  the  defendant  and  this  stranger  as  to  her 
ability  and  willingness  at  once  to  pay  the  note,  before  the 
stranger's  making  this  proposition. 

The  fact  that  the  note  was  stolen  from  the  possession  of 
the  plaintiff's  mother,  which  no  one  from  a  perusal  of  the 
evidence  can  doubt,  coupled  with  the  opportunity  of  the 
defendant  to  take  it,  throws  great  doubt  upon  the  bona 
fides  of  the  defendant  in  making  the  payment.  This  evi- 
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deuce  is  met  by  the  defendant's  positive  testimony  that  she 
did  not  steal  the  note,  and  had  at  the  time  of  payment  no 
knowledge  or  suspicion  that  it  had  been  stolen,  and  that 
she  made  such  payment,  in  good  faith.  It  was  also  shown 
upon  the  part  of  the  defendant,  that  persons  other  than 
the  defendant  might  have  entered  the  room  where  the  note 
was  kept,  and  might  have  stolen  it.  I  do  not  regard  the 
fact  of  payment  to  the  stranger,  in  presence  of  the  defend- 
ant's daughter,  the  form  of  which  was  undoubtedly  gone 
through,  or  procuring  the  note  of  $500,  which  was  used  in 
making  such  payment,  as  entitled  to  much  weight.  This 
would  have  been  done  upon  the  theory  that  the  defendant 
herself  abstracted  the  note,  equally  as  though  some  other 
person  without  her  knowledge  or  privity  had  done  it. 

Upon  the  whole  evidence,  my  impression  is  strong  that 
the  verdict  was  not  in  accordance  with  the  real  truth  of 
the  case.  Yet  I  am  not  prepared  to  say  that  the  case  is 
so  flagrant  as  to  show  passion,  prejudice  or  inattention  to 
their  duty,  on  the  part  of  the  jury.  There  is  the  positive 
testimony  of  one  witness  in  support  of  the  verdict.  The 
evidence  against  it  is  circumstantial,  and  although  to  my 
mind  of  a  convincing  character,  it  would  be  going  further 
than  any  modern  reported  case  authorizes,  to  set  aside  the 
verdict  rendered. 

The  order  appealed  from  must  be  affirmed 

DANIELS  and  MARVIN,  JJ.,  concurred. 


SUPREME  COURT. 

ORRIN  WALLACE  and  others,  appellants  agt.  JAMES  PATTER- 
SON,  respondent. 

WTiere  an  appeal  is  brought  upon  a  justice's  judgment  for  the  sole  purpose  of 
reversing  it,  the  notice  of  appeal  need  not  state  in  what  particular  the  judg- 
ment should  have  been  more  favorable  to  the  appellant.  The  appeal  in  such 
case  falls  under  section  353  of  the  Code. 
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Section  371  of  the  Code  requires  a  statement  of  particulars  in  the  notice  of  appeal 
only  when  the  appellant  claims  the  judgment  below  should  have  been  more 
favorable  to  him,  not  when  a  reversal  alone  is  sought. 

In  appeals  where  the  judgment  below  is  affirmed  or  rerersed,  the  successful  party 
is  entitled  to  costs  under  section  368  of  the  Code;  the  question  of  costs  in  such 
cases  not  being  affected  by  the  first  paragraph  of  section  371. 

Where  the  judgment  of  the  justice  is  sought  to  be  modified,  a  mere  general  state- 
ment in  the  notice  of  appeal  that  the  judgment  appealed  from  is  too  large  in 
amount;  that  it  ought  to  have  been  for  less,  or  any  other  similar  statement, 
will  not  be  sufficient  to  entitle  the  appellant  to  costs  on  the  appeal,  even  though 
the  judgment  in  the  appellate  court  is  more  favorable  to  him  than  the  judgment 
in  the  court  below  (POTTER,  J.  dissenting). 

Schenectady  General  Term,  January,  1865. 

Before  POTTER,  BOCKES,  JAMES  and  ROSEKRANS,  Justices. 

THIS  is  an  appeal  from  an  order  of  the  St.  Lawrence 
county  court.  The  facts  we're  these  :  An  action  in  the 
nature  of  trover  was  brought  to  recover  the  value  of  a 
cow.  The  answer  was  a  denial  of  the  complaint.  The 
evidence  was  of  a  contract  to  purchase  a  cow  by  plaintiffs 
of  defendant,  at  $17,  $5  paid  down,  and  the  balance  to 
be  paid  when  taken  away  ;  defendant  to  keep  the  cow 
two  weeks  free  of  charge,  and  one  week  longer  if  desired, 
for  pay,  when  she  was  to  be  taken  away.  The  cow  not 
being  called  for,  after  waiting  several  months,  defendant 
sold  her  ;  afterwards  plaintiffs  tendered  defendant  the  bal- 
ance of  the  price,  $12,  and  $1  for  keeping,  and  demanded 
the  cow  ;  this  being  refused,  the  action  was  brought.  The 
plaintiffs  recovered  a  judgment  for  $28  damages,  the  value 
of  the  cow  as  proved.  From  this  judgment  the  defendant 
appealed,  stating  in  his  notice  of  appeal  the  grounds 
thereof,  but  not  stating  any  particulars  wherein  the  judg- 
ment should  be  made  more  favorable  to  him,  but  claiming 
that  the  judgment  was  erroneous,  and  should  be  reversed. 

The  judgment  was  reversed  by  the  county  court,  where- 
upon both  parties  claimed  costs,  the  appellant  because  the 
judgment  had  been  reversed  ;  the  respondents  because  the 
notice  of  appeal  did  not  state  in  what  particulars  the 
appellant  claimed  the  judgment  below  should  have  been 
move  favorable  to  him.  The  clerk  rejected  the  appellant's 
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claim,  and  allowed  costs  to  the  respondents.  On  appeal, 
the  action  of  the  clerk  was  reversed,  and  costs  were  allowed 
to  the  appellant.  It  is  from  this  decision  of  the  county 
court  that  the  present  appeal  is  taken. 

MYERS  &  MAGONE,  for  plaintiff's. 
B.  PERKINS,  for  defendant. 

JAMES,  J.  In  the  decision  of  the  present  motion,  we 
have  nothing  to  do  with  the  merits  of  the  original  appeal. 
The  judgment  of  the  justice  having  been  reversed,  it  is 
to  be  deemed  as  properly  reversed  for  all  the  purposes  of 
determining  this  question  of  costs.  The  important  ques- 
tion presented  by  this  appeal  is,  whether  the  first  para- 
graph of  section  371  of  the  Code  has  application  when  an 
appeal  from  a  justice's  judgment  is  brought  solely  for  the 
purpose  of  reversing  the  same,  and  not  for  its  modification, 
or  for  being  made  more  favorable  to  the  appellant.  Before 
the  Code,  justices'  judgments  of  $25  and  under,  could  only 
be  reviewed  on  certiorari,  and  were  heard  on  the  return ; 
judgments  for  over  that  sum  were  brought  up  by  appeal, 
a  new  trial  allowed,  and  if  the  damages  below  were  reduced 
$10,  the  appellant  had  costs,  even  though  the  respondent 
had  a  verdict.  This  practice  was  abolished  by  the  Code, 
and  in  all  cases  appeals  from  justices'  judgments  were 
heard  on  the  return.  The  amendments  to  chapter  5,  title 
11,  of  the  Code  in  1862,  in  a  measure  revived  the  old 
practice,  so  far  as  to  allow  a  new  trial  when  the  claim  of 
either  party  litigated  below  exceeded  $50,  and  regulated 
the  question  of  costs  by  the  provisions  of  the  first  para- 
graph of  section  371,  in  case  the  jury  on  the  second  trial 
rendered  a  verdict  more  favorable  to  the  appellant  than 
tl  e  recovery  below. 

The  notice  necessary  to  perfect  the  appeal  (§  353),  is 
not  changed  by  the  amendments  of  1862,  neither  is  section 
368,  as  to  who  shall  have  costs  if  the  judgment  below  be 
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affirmed  or  reversed.  Section  371  requires  a  statement  of 
particulars  in  the  notice  of  appeal  only  when  the  appellant 
claims  the  judgment  below  should  have  been  more  favora- 
ble to  him,  not  when  a  reversal  alone  is  sought  (Wynkoop 
agt.  Hulbert,  25  How.  158).  In  appeals,  where  the  judgment 
below  is  affirmed  or  reversed,  the  successful  party  is  enti- 
tled to  costs  under  section  368  ;  the  question  of  costs  in 
such  cases  not  being  affected  by  the  first  paragraph  of  sec- 
tion 371.  Does  said  part  first  of  section  371,  apply  to 
appeals  where  a  new  trial  is  not  allowed  ?  It  has  been 
repeatedly  held  that  the  county  court  on  appeal  had  no 
authority  to  review  the  evidence  given  before  the  justice, 
and  to  reverse,  affirm  or  modify  the  judgment  on  questions 
of  fact  arising  from  such  evidence,  or  to  reverse  in  part 
a  judgment  rendered  for  entire  damages,  notwithstanding 
the  appellate  court  (§  366)  is  authorized  "  to  give  judgment 
according  to  the  justice  of  the  case,  without  regard  to 
technical  errors  and  defects  which  do  not  affect  the  merits  ; 
to  affirm  or  reverse  the  judgment  below  in  whole  or  in 
part,  and  as  to  any  or  all  of  the  parties ;  and  for  errors 
of  law  or  fact."  (Kasson  agt.  Mills,  8  How.  377  ;  Jidsit  agt. 
Wilson,  7  How.  68  ;  Hardy  agt:  Steele,  3  Jibb.  103  ;  Fanning 
agt.  Lent,  3  E.  D.  Smith,  206.)  Upon  this  rule  of  con- 
struction it  would  be  of  no  benefit  to  the  appellant  to  state, 
or  loss  to  omit  to  state  in  his  notice  of  appeal,  the  partic- 
ulars wherein  he  claimed  the  judgment  should  have  been 
more  favorable  to  him,  unless  it  might  be  as  a  prick  to  the 
conscience  of  the  respondent,  because  the  court  having  no 
power  to  modify  the  judgment,  could  not  punish  the  omis- 
sion with  costs.  Recent  decisions,  however,  indicate  a 
disposition  to  follow  more  closely  the  letter  and  spirit  of 
the  Code  (Staats  agt.  Hudson  River  Railroad  Co.  23  How. 
463  ;  S.  C.  39  Barb.  298  ;  Decker  agt.  Hassel,  26  How.  328), 
and  if  the  rule  of  construction  stated  in  these  cases  be 
adhered  to,  then  the  provisions  of  section  371  become  as  im- 
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portant  in  one  class  of  appeals  as  the  other,  in  cases  where  a 
modification  is  sought. 

It  is  important  that  the  profession  should  under- 
stand clearly  the  particularity  of  statement  required  by 
section  371.  In  Fox  agt.  Nellis  (25  How.  144),  it  is 
said  :  "  It  is  a  sufficient  compliance  with  the  require- 
ments of  section  371,  to  say  that  the  judgment  below  is 
for  too  large  a  sum  ;  that  it  could  never  have  been  intended 
that  a  specific  sum  should  be  named  ;  that  the  section  does 
not  demand  it;  if  named  it  would  be  surplusage,  where 
the  particular  has  been  sufficiently  noted,  to  wit,  that  the 
judgment  is  for  too  large  an  amount,  the  prevailing  party 
is  put  to  the  responsibility  of  saying  how  much  he  will 
reduce  it,  not  the  appellant  to  say  how  much  he  demands 
to  have  it  reduced."  In  Forsyth  agt.  Ferguson  (27  How. 
69),  the  court  says  :  "  The  notice  should  indicate  clearly 
to  the  respondent  the  particular  or  particulars  in  which 
the  judgment  should  be  modified.  It  is  solely  for  his  con- 
sideration and  action,  upon  the  theory  that  the  further  liti- 
gation of  the  matter  may  be  thus  arrested.  The  statute 
should  be  so  construed  as  to  render  it  a  valuable  and  prac- 
ticable improvement,  as  the  legislature  designed  it  to  be. 
It  then  affords  the  parties  an  opportunity  to  deliberately 
examine  their  controversy  after  one  trial  and  determination 
of  it,  and  before  they  enter  upon  another.  To  secure  this 
result  the  appellant  should  do  something  more  than  to 
allege  general  grounds  of  error  affecting  the  entire  judg- 
ment. The  terms  used  in  the  law,  as  well  as  the  objects 
to  be  attained  in  its  alteration  require  it.  He  must  spe- 
cify, separate  or  distinguish  in  a  tangible  form,  so  that  the 
respondent  may  comprehend  the  precise  change  in  the 
judgment  to  which  he  is  willing  to  consent.  Terms  of  a 
general  nature  are  not  sufficient.  The  proceedings  will 
then  be  plain,  intelligible  and  valuable,  affording  facilities 
for  the  correction  of  errors,  mistakes  and  misapprehensions, 
without  the  intervention  and  expense  of  an  appellate  court." 
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This  exposition  of  the  statute  seems  to  me  correct,  and 
clearly  demonstrates  that  the  learned  judge  in  Fox  agt. 
Nellis  (supra),  was  wrong  in  holding  that  terms  of  a  gen- 
eral nature  were  sufficient.  The  theory  of  the  amendment 
to  the  5th  chapter  of  the  llth  title  is  this  :  If  a  party  feels 
aggrieved  by  a  judgment  of  a  justice,  he  may  appeal ;  if 
his  whole  ground  of  complaint  is  that  the  judgment  is 
erroneous,  and  should  be  reversed,  his  case  falls  under 
sections  353  and  368  ;  but  if  he  claims  that  the  judgment 
for  any  reason  should  be  made  more  favorable  to  him,  he 
must  point  out  in  his  notice  of  appeal  in  what  particular. 
This  should  be  plain,  clear  and  specific,  so  that  the  respond- 
ent may  know  precisely  and  exactly  what  is  meant  or 
demanded.  In  this  case,  for  instance,  had  the  appellant 
desired  to  rely  upon  a  modification  of  the  judgment,  as 
well  as  a  reversal,  he  should  have  stated  in  his  notice  that 
he  claimed  the  same  should  be  made  more  favorable  to  him, 
or  that  the  damages  were  too  large  in  this  ;  that  the  unpaid 
purchase  money  and  interest  should  have  been  deducted 
from  the  damages,  or  keeping  of  the  cow  (specifying  the 
sum),  it  being  an  unliquidated  demand  ;  and  not  having 
done  so,  had  the  judgment  been  modified  instead  of  being- 
reversed,  he  would  have  been  subjected  to  the  costs.  And 
in  any  case,  if  a  judgment  is  modified  for  a  cause  not  stated 
in  the  notice  of  appeal,  it  should  be  with  costs  to  the 
appellant.  If  the  notice  of  appeal  contains  the  requisite 
statement  of  particulars,  it  is  optional  with  the  respondent 
to  offer  to  have  the  judgment  below  amended.  He  may 
disregard  the  statement,  he  may  offer  to  adopt  it,  or  he 
may  make  a  greater  or  less  offer.  If  the  judgment  be 
modified  in  any  of  the  particulars  specified,  and  no  offer 
has  been  made  by  the  respondent,  the  appellant  recovers 
costs  ;  or  if  an  offer  be  made  less  than  that  specified  in  the 
notice,  and  it  is  not  accepted,  the  appellant  has  costs,  if 
he  obtains  in  the  appellate  court  a  more  favorable  judgment 
than  that  offered.  But  if  the  respondent's  offer  be  to  com- 
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ply  with  the  modifications  demanded,  and  itia  not  accepted, 
and  the  judgment  be  modified  by  the  appellate  court  iu 
accordance  with  such  offer,  the  appellant  would  not  be 
entitled  to  costs.  The  respondent  is  entitled  to  costs  in 
all  cases  when  the  appellant  is  not  (§371).  In  this  case 
no  statement  was  made  as  required  by  section  371  ;  no 
modification  of  the  judgment  below  was  asked  for  or 
obtained.  The  appeal  was  from  the  entire  judgment  as 
erroneous.  The  grounds  were  stated  in  the  notice  of  appeal 
as  required  by  section  353,  and  the  judgment  below  having 
been  reversed,  the  appellant  was  entitled  to  costs  (§  368). 

The  order  appealed  from  should  be  affirmed,  with  $10 
costs  and  disbursements. 

POTTER,  J.,  dissented  as  to  the  necessity  of  stating  the 
particulars  in  which  the  judgment  should  have  been  more 
favorable  to  the  appellant,  and  adhered  to  the  opinion 
expressed  by  him  in  Fox  agt.  Nellis  (25  How.  144). 


SUPREME  COURT. 

THE  PEOPLE  ex  rel.  THEODORE  SMITH  and  others  agt.  A.  D. 
RUSSELL,  City  Judge  of  the  city  of  New  York. 

The  city  judge  of  the  city  of  New  York,  has  power  and  jurisdiction  of  summary 
proceedings  to  dispossess  a  tenant  from  premises  in  the  city  of  New  York. 
Such  proceedings  are  strictly  judicial. 

It  is  not  within  the  office  of  the  writ  of  prohibition  to  correct  irregularities  in 
judicial  proceedings  where  there  is  no  want  of  jurisdiction.  They  must  be 
corrected  on  review  of  those  proceedings  by  appeal  or  certiorari.  And  the  writ 
of  prohibition  should  not  issue  where  there  is  another  and  easier  remedy. 

A.  writ  of  prohibition  allowed  by  a  justice  out  of  court,  even  if  returnable  at  a 
general  term,  may  be  quashed  at  a  special  term  on  motion.  The  general  term 
have  not  exclusive  jurisdiction  of  such  a  motion. 

JVeiw  York  Special  Term,  June,  1865. 
MOTION  on  behalf  of  defendant  to  set  aside  and  vacate  a 
writ  of  prohibition. 
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DAVID  R.  GARNISS,  for  motion. 
G.  L.  WALKER,  opposed. 

INGRAHAM,  P.  J.  Summary  proceedings  were  commenced 
before  the  city  judge  to  remove  from  certain  premises  in 
this  city  the  tenant,  or  those  claiming  to  hold  the  premises  ; 
an  answer  was  put  in  by  the  relator  and  others,  and  the 
case  was  adjourned  by  the  city  judge  to  the  30th  May,  for 
trial.  Before  that  day  an  application  was  made  to  one  of 
the  justices  of  this  court  for  a  writ  of  prohibition,  which 
was  granted,  restraining  Judge  RUSSELL  from  entertaining 
the  said  proceedings.  A  motion  is  now  made  to  vacate  and 
set  aside  the  writ. 

The  only  ground  on  which  a  writ  of  prohibition  issues, 
is  to  prevent  a  court  or  magistrate  from  going  beyond  its 
jurisdiction  in  the  exercise  of  judicial  power  (7  Wend.  518), 
and  it  ought  not  to  issue  where  the  party  has  a  remedy  in 
some  other  form.  (2  Hill,  367  ;  People  agt.  Brownson,  14 
Abb.  270.)  The  only  inquiry,  therefore,  in  this  motion  is, 
whether  the  city  judge  has  jurisdiction  of  summary  pro- 
ceedings to  dispossess  a  tenant  from  premises  in  the  city 
of  New  York.  The  power  of  the  city  judge  in  matters 
other  than  the  jurisdiction  of  the  sessions,  was  in  part 
examined  in  Matter  of  Nash,  (25  How.  R.  p.  307).  In  that 
case  the  authority  of  that  officer  to  issue  the  writ  of  habeas 
corpus  was  under  discussion,  and  the  general  term  of  this 
district  held  that  the  city  judge  had  no  authority  to  allow 
the  writ.  Relying  upon  that  decision,  the  relator  now  claims 
that  the  city  judge  has  no  authority  to  entertain  summary 
proceedings  to  dispossess  tenants,  and,  therefore,  that  this 
writ  of  prohibition  should  be  continued.  The  decision  of 
the  general  term  in  that  case,  of  course  controls  me  to  the 
extent  it  goes,  whatever  may  be  my  individual  views  of 
the  question,  and  I  shall  therefore  only  consider  whether 
that  decision  is  applicable  to  the  proceedings  which  were 
stayed  by  the  writ  issued  in  this  case. 
VOL.  XXIX.  12 
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The  act  of  1850,  creating  the  office  of  city  judge,  con- 
fers upon  him  all  judicial  powers  vested  by  law  in  the 
recorder  of  the  city  of  New  York,  and  empowers  him,  con- 
currently with  the  recorder,  to  perform  and  discharge  all 
judicial  duties  imposed  on  the  recorder.  The  statute  in 
regard  to  summary  proceedings  (2  R.  S.  p.  513,  in),  confers 
on  the  recorder  express  authority  to  hear  and  decide  in 
such  proceedings,  and  I  am  at  a  loss  to  see  upon  what 
grounds  it  can  be  said  that  hearing  and  deciding  upon  such 
cases  is  not  a  judicial  duty.  The  judge  must  hear  the 
allegations  and  proofs,  and  if  required,  must  summon  a 
jury  and  try  the  matters  in  difference,  and  if  the  verdict 
is  rendered  for  the  landlord,  he  is  to  issue  a  warrant  accord- 
ingly. The  issuing  of  the  summons,  or  the  issuing  of  the 
warrant,  are  not  by  themselves  judicial  acts,  any  more 
than  allowing  a  writ  af  habeas  corpus,  but  they  are  inci- 
dents necessary  to  enable  the  judge  to  discharge  the  judi- 
cial duty  imposed.  He  could  never  be  required  to  decide 
between  the  parties,  if  he  could  not  summon  them  before' 
him.  The  true  question  is  not  whether  issuing  the  sum- 
mons is  a  judicial  act,  but  whether  the  whole  proceeding 
is  a  judicial  proceeding,  involving  the  discharge  of  judicial 
duties.  Of  this  there  can  be  no  doubt.  The  act  of  de- 
ciding between  the  parties  is  purely  judicial,  and  all  the 
other  proceedings  of  summons  before  and  of  warrant  after- 
wards, are  mere  incidents  for  the  purpose  of  enabling  him 
to  discharge  that  duty.  It  appears  to  me  so  plain  as  hardly 
to  admit  of  any  argument  to  sustain  it. 

In  the  Matter  of  Nash,  before  referred  to,  the  decision 
appears  to  have  been  based  upon  the  opinion  expressed  by 
Chief  Justice  KENT  in  Yates  agt.  Lansing  (5  /.  R.  282), 
that  the  allowance  of  a  writ  of  habeas  corpus  in  vacation 
was  not  a  judicial  but  a  ministerial  act,  because  it  was  the 
duty  of  the  magistrate  in  all  cases,  to  allow  the  writ.  The 
penalty  sought  to  be  recovered  in  that  action,  the  chief 
justice  says,  was  imposed  upon  individuals  acting  ministe- 
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rially  or  extra-judicially  out  of  court.  But  that  case  can. 
hardly  be  said  to  be  an  authority  for  the  doctrine  that  a 
judge,  in  proceedings  upon  habeas  corpus,  does  not  act  judi- 
cially, even  when  such  proceedings  are  before  him,  while 
he' is  not  holding  a  court. 

While  I  yield  to  that  decision  of  the  general  term  of 
this  district  in  regard  to  the  writ  of  habeas  corpus,  I  see  no 
reason  for  applying  the  rule  adopted  there  to  summary 
proceedings  for  lands.  I  think  the  duty  exercised  in  regard 
to  them  is  purely  judicial,  and  may  rightfully  be  exercised 
by  the  city  judge.  The  objection,  therefore,  to  his  want 
of  jurisdiction  is  unavailing.  Something  was  said  on  the 
argument  that  the  relator  was  not  tenant  of  the  persons 
claiming  to  be  landlords,  and,  therefore,  the  proceedings 
could  not  be  maintained.  That  is  a  matter  of  defence  upon 
the  trial.  It  is  not  within  the  office  of  the  writ  of  prohi- 
bition to  correct  irregularities  in  judicial  proceedings  where 
th,ere  is  no  want  of  jurisdiction.  They  must  be  corrected 
on  review  of  those  proceedings  by  appeal  or  certiorari. 
This  was  so  held  by  the  general  term  of  this  district  in 
People  ex  rel,  Brownspn  agt.  The  Marine  Court  (14  Abb.  270), 
and  the  writ  of  prohibition  should  not  issue  where  there 
is  another  and  an  easier  remedy.  Certainly  the  writ  should 
not  issue  before  the  error  has  been  committed,  on  the  mere 
supposition  that  the  judge  would  decide  erroneously  on 
the  question  whether  the  party  was  a  tenan't  or  not. 

An  objection  was  taken  on  the  hearing  of  this  motion, 
that  it  should  have  been  made  at  the  general  term.  This 
is  not  so.  The  writ  was  allowed  by  the  justice  out  of 
court,  and  even  if  returnable  at  a  general  term,  may  be 
quashed  at  a  special  term  on  motion.  This  was  so  held  in 
a  late  case  at  the  last  term.  Besides  the  writ  in  this  case 
is  not  returnable  at  a  general  term.  It  requires  the  party 
to  show  cause  at  the  next  term  of  the  court,  before  one  of 
the  justices,  on  the  third  Monday  of  September  next. 


180  NEW  YORK  PRACTICE  REPORTS. 

In  the  matter  of  opening  Seventh  Avenue. 

This  would  be  at  a  special  term.    I  think  there  is  no  ground 
on  which  this  writ  can  be  sustained. 

The  motion  to  set  aside  and  vacate  the  writ  must  be 
granted. 


m 
SUPREME  COURT. 

IN  THE  MATTER  OF  OPENING    SEVENTH  AVENUE. 

It  must  be  considered  as  settled,  on  principle  and  authority,  that  there  is  but  one 
supreme  court,  whether  in  general  or  special  term,  and  that  either  branch  is  the 
supreme  court  within  the  meaning  of  the  statute,  and  may  exercise  all  the 
powers  of  that  court. 

Consequently,  the  general  term,  although  it  is  an  appellate  court,  has  jurisdic- 
tion, equally  with  the  special  term,  in  confirming  the  report  of  commissioners 
on  opening  streets  and  avenues. 

JVeio  York  Special  Term,  June,  1865. 

Before  INGRAHAM,  J. 

AN  objection  is  taken  to  the  jurisdiction  of  the  general 
term  in  confirming  this  report,  on  the  ground  that  the 
general  term  is  only  an  appellate  court.  The  cases  of 
Tracy  agt.  Talmadge  (1  Jibb.  460),  and  Anonymous  (10  How. 
353),  hold  that  there  is  but  one  supreme  court,  whether 
in  general  or  special  term,  and  that  either  branch  is  the 
supreme  court  within  the  meaning  of  the  statute,  and  may 
exercise  all  the  powers  of  that  court ;  and  the  case  of 
Grade  agt.  Freeland  (1  Corns.  228),  holds  that  the  general 
term  may  hear  an  equity  case,  either  by  rehearing  or  in  the 
first  instance.  The  judge  says  :  "  The  general  term  should 
decide  the  cause  either  by  ordering  a  rehearing,  or  by 
hearing  the  matter  at  large  in  the  first  instance."  This 
could  not  be  done  if  the  general  term  was  only  an  appel- 
late court. 

There  can  be  no  doubt  but  that  the  general  term  is  the 
supreme  court  for  all  purposes,  except  where  the  statute 
otherwise  directs. 


NEW  YORK  PRACTICE  REPORTS. 


Stewart  agt.  Hutchinson. 


SUPREME  COURT. 
GEORGE  STEWART  agt.  NANCY  L.  HUTCHINSON  AND  DANIEL  P. 

HUTCHINSON. 

A  mortgage  by  a  purchaser  in  possession  of  land  under  an  executory  contract  of 
sale,  although  purporting  to  convey  the  land  itself,  is  ineffectual  to  transfer  the 
subsequently  acquired  legal  title.  It  may,  however,  be  enforced  in  equity  and 
made  a  charge  upon  the  legal  title  afterwards  acquired  by  the  mortgagor  or 
those  claiming  under  him,  having  notice  of  the  mortgagee's  equity. 

The  foreclosure  of  such  a  mortgage  before  the  mortgagor  has  obtained  the  legal 
title,  will  only  operate  to  transfer  the  debt  to  the  purchaser,  and  constitute 
him  the  assignee  in  equity  of  the  mortgagor's  contract  for  its  security. 

After  the  mortgagor  has  parted  with  all  his  interest  in  the  land,  he  is  no  longer 
a  necessary  party  to  a  suit  instituted  to  make  the  morgage  debt  a  charge  upon 
the  subsequently  acquired  legal  title. 

Where  the  facts  stated  in  the  complaint  entitle  the  plaintiff  to  relief  in  equity, 
a  demurrer  will  not  lie,  because  he  had  not  asked  for  it  in  the  form  in  which  ho 
is  entitled  to  it. 

Syracuse  Special  Term,  Jlpril,  1864. 

THE  complaint  shows  that  one  Robert  Perry,  in  1833, 
purchased  the  premises  of  the  state,  and  took  the  surveyor 
general's  certificate,  which  entitled  him  to  a  patent  on  pay- 
ment of  the  purchase  price.  He  paid  up  in  full  on  the 
19th  day  of  September,  1836,  but  neglected  to  take  out  a 
patent.  He  went  into  possession  under  the  surveyor's  cer- 
tificate, and  remained  in  possession  until  the  defendants 
took  the  title. 

In  September,  1854,  he  mortgaged  the  premises  to  the 
plaintiff  and  one  James  Stewart,  to  secure  the  payment 
of  $600.  Default  having  been  made  in  the  payment  of 
the  mortgage  debt,  the  mortgagees  foreclosed  the  mortgage 
in  equity,  and  obtained  the  usual  decree  for  a  sale  of  the 
premises  to  pay  the  debt.  Judgment  of  foreclosure  was 
entered  March  31st,  1856.  The  premises  were  sold  under 
this  judgment  at  public  auction,  and  the  plaintiff  became 
the  purchaser.  The  report  of  sale  was  duly  confirmed, 
and  a  conveyance  made  to  the  plaintiff  of  the  premises 
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under  the  judgment  of  foreclosure,  September  15,  1856. 
This  judgment  was  appealed  to  the  general  term  by  Perry, 
and  the  judgment  was  affirmed. 

It  also  appears  by  the  complaint  that  on  the  19th  day 
of  April,  1847,  Perry  gave  another  mortgage  on  the  same 
premises  to  Edgar  G.  Perry,  to  secure  the  payment  of  $200, 
which  has  never  been  paid,  and  that  on  the  21st  of  June, 
1861,  the  plaintiff  purchased  it  and  took  an  assignment. 
The  plaintiff  claims  that  he  took  the  whole  interest  of 
Perry  to  the  surveyor  general's  certificate,  and  to  the  pre- 
mises described  therein,  by  virtue  of  the  foreclosure  of  the 
mortgage  first  above  described,  and  the  assignment  of  the 
prior  mortgage,  and  that  he  thereby  became  equitably  enti- 
tled to  a  patent  from  the  state. 

The  complaint  then  charges  that  Perry  in  fraud  of  the 
plaintiff's  interest,  assigned  the  surveyor  general's  certifi- 
cate to  Nancy  L.  Hutchinson,  the  wife  of  Daniel  P.  Hutch- 
inson ;  that  Daniel  P.  Hutchinson  procured  him  to  make 
the  assignment  by  artful  contrivances,  which  he  was  ena- 
bled to  practice  by  reason  of  his  being  his  confidential 
adviser.  She  afterwards  took  out  a  patent,  and  obtained 
the  legal  title.  The  plaintiff,  among  other  things,  demands 
judgment  that  she  be  required  to  convey  the  premises  to 
him  as  the  lawful  and  equitable  owner  thereof.  The  com- 
plaint also  demands  various  other  remedies  which  it  is  not 
necessary  to  notice,  and  also  general  relief.  To  this  com- 
plaint there  was  a  demurrer,  upon  the  ground  that  the  facts 
did  not  constitute  a  cause  of  action,  and  for  defect  of 
parties. 

JOHN  SNOW,  for  plaintiff. 

B.  F.  CHAPMAN,  for  defendants. 

MORGAN,  J.  I  understand  from  •  the  complaint  that  the 
defendants  are  in  possession,  claiming  title  under  the  state 
patent,  and  I  think  it  may  be  assumed  that  Mrs.  Hutchin- 
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son  occupies  the  same  position  as  that  of  Robert  Perry 
before  his  assignment  of  the  surveyor  general's  certificate, 
and  that  having  taken  the  legal  title  she  must  be  decreed 
to  hold  it  in  trust,  or  subject  to  the  equitable  rights  of  the 
plaintiff.  The  complaint  avers  that  the  plaintiff  took  his 
mortgage  supposing  that  Robert  Perry  had  the  legal  title, 
and  that  he  foreclosed  it  upon  that  supposition.  But 
clearly  the  decree  of  foreclosure  could  not  invest  the  plain- 
tiff with  the  title.  The  title  was  in  the  state,  and  remained 
there  until  it  was  conveyed  to  Mrs.  Hutchinson.  Robert 
Perry  not  having  the  title  could  not  convey  it  through  his 
mortgage  to  the  plaintiff,  but  I  think  a  court  of  equity 
could  adjudge  it  to  be  a  lien  upon  his  interest  in  the  pre- 
mises, and  upon  the  surveyor  general's  certificate,  equiva- 
lent to  a  chattel  mortgage  or  assignment  of  the  same,  for 
the  security  of  the  plaintiff's  debt.  The  plaintiff  was, 
therefore,  entitled  to  an  assignment  of  the  surveyor  gen- 
eral's certificate  by  way  of  security,  having  by  mistake 
taken  a  defective  instrument  for  that  purpose,  which  could 
not  be  enforced  at  law.  In  other  words,  the  plaintiff 
became  the  equitable  assignee  of  the  surveyor  general's 
certificate  to  secure  the  payment  of  the  debt  which  was 
included  in  the  mortgage.  When  he  paid  up  the  contract 
to  the  state,  and  took  out  a  patent  for  the  premises,  he 
would  be  decreed  to  hold  the  title,  subject  to  the  equitable 
rights  of  the  plaintiff*  to  have  that  land  sold  for  the  pay- 
ment of  the  plaintiff's  debt.  There  is  enough  stated  in 
the  complaint  to  show  that  Mrs.  Hutchinson  took  the  title 
with  notice  of  the  plaintiff's  equity,  and,  indeed,  with  the 
fraudulent  design  of  overreaching  it.  Her  position,  there- 
fore, is  no  better  than  would  be  that  of  Robert  Perry,  if 
he  had  taken  out  a  patent  in  his  own  name.  The  plaintiff's 
demand  should,  therefore,  be  declared  a  lien  upon  the 
premises,  and  on  default  of  payment,  the  premises  may  be 
sold  to  satisfy  it. 

The  complaint  is  framed  upon  the  theory  that  the  plain- 
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tiff  by  virtue  of  his  foreclosure  of  the  mortgage  obtained 
all  of  Robert  Perry's  title  to  the  premises,  and  that  what 
was  at  first  only  a  lien,  became  an  absolute  title  by  means 
of  that  foreclosure.  But  this  theory  cannot  be  supported, 
for  the  reason  that  at  law  the  plaintiff's  mortgage  was 
inoperative  to  accomplish  such  an  object.  It  did  not  pur- 
port to  transfer  Robert  Perry's  interest  in  the  surveyor 
general's  certificate,  but  his  legal  title  to  the  premises  when 
he  had  none  to  transfer.  A  quit-claim  deed  from  Robert 
Perry  to  the  plaintiff  at  that  time,  would  not  operate  to 
transfer  the  legal  title,  although  one  was  afterwards  acquired 
by  the  grantor.  The  mortgage,  at  law,  could  not  have  any 
greater  effect.  The  plaintiff,  therefore,  failed  to  acquire 
any  legal  title  to  the  premises,  or  to  the  surveyor  general's 
certificate  by  foreclosing  such  a  mortgage.  The  mortgage 
being  wholly  inoperative  as  a  legal  security,  could  only  be 
enforced  as  an  equitable  lien.  It  is  still  necessary  for  the 
plaintiff  to  invoke  the  assistance  of  a  court  of  equity  to 
enforce  it,  by  making  it  a  charge  upon  the  legal  title.  The 
sale  under  the  decree  of  foreclosure  failed  to  accomplish 
any  such  object,  although  I  think  the  plaintiff  took  thereby 
the  interest  of  James  Stewart,  the  other  mortgagee,  and 
is  now  to  be  regarded  as  the  sole  owner  of  the  mortgage 
debt. 

The  defendants'  demurrer  raises  the  question  as  to  par- 
ties. It  is  very  evident,  I  think,  that  the  state  has  no 
longer  any  interest  to  be  affected  by  a  decree,  as  between 
the  claimants  to  the  premises.  But  it  is  not  so  clear  as  to 
Robert  Perry,  who  is  the  debtor  and  mortgagor.  He  has 
a  right  to  contest  the  amount  of  the  demands,  as  well  as 
their  validity.  But  the  defendants  may  do  the  same  thing, 
and  may  use  Robert  Perry  as  a  witness  for  that  purpose. 
If  it  is  assumed,  as  I  think  it  must  be,  upon  the  facts  stated 
in  the  complaint,  that  Robert  Perry  has  parted  with  all 
his  right,  title  and  interest  in  the  premises  to  Mrs.  Hutch- 
inson, and  that  she  occupies  his  position  in  respect  to  the 
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rights  of  this  plaintiff,  it  would  seem  to  be  unnecessary 
to  make  him  a  party,  as  he  cannot  be  affected  by  a  decree 
which  shall  declare  the  plaintiff's  debt  a  lien  upon  the  legal 
title.  If,  therefore,  I  am  right  in  my  conclusions  that  the 
plaintiff's  remedy  is  to  obtain  the  judgment  of  the  court 
declaring  his  debt  an  equitable  lien  upon  the  premises,  and 
directing  a  sale  to  satisfy  it,  then  I  think  the  necessary 
parties  are  before  the  court,  and  the  complaint  is  not 
defective  for  want  of  other  parties. 

This  being  an  equitable  action,  it  is  unnecessary  to  look 
into  the  prayer  for  judgment  to  determine  whether  the 
complaint  states  facts  enough  to  authorize  the  particular 
relief  prayed  for.  The  facts  entitle  the  plaintiff  to  a  decree 
making  his  debt  a  lien  upon  the  premises,  which  may  be 
sold  to  satisfy  it.  In  my  opinion  a  reference  would  be 
proper  to  ascertain  the  amount  of  the  plaintiff's  debt,  but 
I  think  it  would  not  be  proper  to  include  the  costs  of  prose- 
cuting the  foreclosure  suit.  The  prayer  for  general  relief, 
is  however,  sufficient  to  authorize  this  court  to  grant  the 
relief  above  indicated,  although  not  particularly  specified 
in  the  complaint.  Judgment  must  therefore  be  given  for 
the  plaintiff,  with  leave  to  defendants  to  answer  in  twenty 
days,  upon  the  usual  terms 

Judgment  accordingly. 


SUPREME  COURT. 

IN    THE  MATTER  OF  ARTHUR  HENRY. 

Where  an  officer  arrests  a  person  for  felony  on  telegraphic  or  other  satisfactory 
dispatches,  without  warrant,  it  is  his  duty,  equally  as  if  the  arrest  had  been 
made  by  warrant,  to  take  the  arrested  party  without  any  unnecessary  delay 
before  some  officer  who  can  take  such  proofs  as  may  be  offered,  or  if  the  circum- 
stances will  justify  it,  hold  him  for  further  examination. 

If  this  is  not  done  with  reasonable  diligence,  the  party  arrested  can  apply  for  a 
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habeas  corpits,  calling  on  the  officer  to  show  cause  why  he  is  detained.  And  on 
the  return  of  the  writ,  the  rule  is  that  where  the  arrest  is  upon  suspicion  and 
•without  warrant,  proof  must  be  given  to  show  the  suspicion  to  be  well  founded. 
If  no  such  proof  is  offered,  it  is  the  duty  of  the  officer  to  discharge  the  party. 

Proceedings  on  Habeas  Corpus  at  Chambers,  Utica. 
Before  Justice  BACON,  June  9,  1865. 

W.  KERNAN,  JR.,  for  applicant. 


,  J.  The  defendant  in  this  case  applied  for  a  writ 
of  habeas  corpus,  to  inquire  into  the  cause  of  his  detention, 
<fcc.  It  appears  by  the  return  that  he  was  arrested  by  the 
police  officers  of  this  city  on  the  25th  day  of  'May  last, 
upon  a  telegraphic  dispatch  from  Chicago,  announcing  that 
he  had  fled  from  that  place  a  few  days  before,  having  robbed 
his  landlord  of  $525  in  money.  He  was  placed  in  confine- 
merit,  and  a,  dispatch  sent  to  Chicago  communicating  the 
arrest  and  detention,  and  asking  further  directions.  Cor- 
respondence and  dispatches  ensued,  detailing  more  particu- 
larly the  offence  and  the  alleged  offender,  and  announcing 
that  a  requisition  would  be  obtained  and  forwarded  as  soon 
as  possible,  and  assigning  about  the  last  of  May  as  the 
time  when  it  would  certain!}'  be  here,  and  desiring  the 
prisoner  to  be  held  for  that  purpose.  He  was  accordingly 
detained  in  custody  until  the  8th  inst.,  when  the  writ  was 
applied  for  and  granted,  returnable  on  the  9th.  No  war- 
rant has  ever  been  issued,  nor  has  the  party  ever  been 
brought  before  any  magistrate  for  examination.  On  the 
return  of  the  writ  no  affidavits  nor  any  other  proof  of  the 
alleged  larceny  have  been  furnished,  but  all  the  information 
afforded  rests  in  letters  unauthenticated  except  by  the  sig- 
nature of  the  chief  of  police  at  Chicago,  and  the  tele- 
graphic dispatches  purporting  to  come  from  him,  the  last 
dispatch  indicating  that  a  requisition  has  finally  been 
obtained. 

Under  these  circumstances,  I  am  reluctantly  compelled 
to  grant  his  discharge.      The  officers  were  undoubtedly 
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authorized  to  make  the  arrest.  The  rule  is  that  a  private 
person  even,  may  arrest  a  party,  if  a  felony  has  in  fact  been 
committed,  and  there  was  reasonable  ground  of  suspicion  ; 
but  in  the  case  of  an  officer,  he  ia  justified  in  making  an 
arrest  if  no  felony  was  in  fact  committed,  if  he  acted  upon 
information  from  another  on  which  he  had  reason  to  rely. 
This  is  the  well  settled  rule  in  the  English  courts*  sanc- 
tioned and  folloAved  in  this  state  in  the  case  of  Holley  agt. 
Mix  (3  Wend.  350).  In  such  case  xthe  officer  acts  ministe- 
rially, and  is  entirely  justified  in  making  the  arrest,  and  it 
is  a  power  very  important  to  be  exercised  to  prevent  the 
immediate  escape  of  felons.  But  he  has  another  duty  to 
perform.  In  the  case  where  the  arrest  is  made  under  a 
warrant,  the  officer  must  take  the  prisoner  without  any 
unnecessary  delay  before  the  magistrate  issuing  it,  in  order 
that  the  party  may  have  a  speedy  examination  if  he  desires 
it;  and  in  the  case  of  an  arrest  without  warrant,  the  duty 
is  equally  plain,  and  for  the  same  reason,  to  take  the 
arrested  party  before  some  officer  who  can  take  such  proof 
as  may  be  offered,  or  if  the  circumstances  will  justify  it, 
hold  the  suspected  party  for  further  examination  (Pratt  agt. 
Hill,  16  Barb.  307). 

If  this  is  not  done  with  reasonable  diligence,  the  party 
arrested  can  apply  for  a.  habeas  corpus,  calling  on  the  officer 
to  show  cause  why  he  is  detained,  and  with  the  return  to 
the  writ  the  rule  is  that  where  the  arrest  is  upon  suspicion, 
and  without  a  warrant,  proof  must  be  given  to  show  the 
suspicion  to  be  well  founded  (2  Inst.  52).  No  such  proof 
has  been  exhibited  to  me.  The  original  grounds  of  suspi- 
cion indeed  remain,  and  may  be  deemed  presumptively 
strengthened  by  the  last  dispatch,  but  they  contain  no 
element  of  proof  in  the  legal  sense,  and  would  not  autho- 
rize me  to  detain  him.  This  will  not  probably  result  in 
any  practical  defeat  of  justice  if  the  party  is  guilty,  or  a 
case  of  strong  suspicion  exists,  since  there  is  nothing  that 
I  can  see  to  prevent  his  arrest  upon  a  warrant  regularly 
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issued  by  some  competent  authority,  and  his  detention  until 
a  proper  examination  can  be  had,  or  a  requisition  be  made 
to  do  its  appropriate  office. 

The  prisoner  is  discharged  upon  this  writ. 


SUPREME  COURT. 
SIDNEY  S.  HAMMOND  agt.  JESSE  F.  SHEPARD. 

An  agreement  to  receive  and  enjoy  a  sum  of  money  promised,  can  be  no  valid 
consideration  for  the  promise. 

Where  the  defendant  "  promised  to  pay  the  trustees  of  New  York  Central  College 
$100,  in  five  years,  or  their  authorized  agent  —  they  agree  to  apply  it  for  col- 

.  lege  purposes  :'-'  Held,  that  there  was  no  sufficient  consideration  expressed  in 
the  instrument  itself  to  sustain  the  promise. 

But  where  it  was  shown  that  the  defendant  had  signed  a  separate  cotemporaneous 
agreement,  whereby  he  certified  that  he  had  "  this  day  signed  $100  for  the  N. 
Y.  Central  College,  which  he  agrees  to  pay  in  five  years,  on  condition  that  said 
college  holds  its  doors  open  upon  all  moral  subjects,  and  that  they  will  use  their 
influence  on  the  students,  if  the  subject  of  the  mortality  of  the  soul  should  be 
presented  for  discussion  in  the  lyceum,  to  have  them  attend  and  hear  the  said 
discussion,  and  investigate  it  as  they  would  any  other  moral  subject;  and  also 
that  the  college  chapel  will  be  open  with  three  weeks'  notice  on  the  sabbath, 
for  any  suitable  Christian  person  to  preach  on  that  subject  :" 

Held,  that  this  agreement  was  a  sufficient  consideration  for  the  defendant's 
promise. 


District  General  Term,  May,  1865. 

Before  MASON,  BALCOM,  CAMPBELL  and  PARKER,  Justices. 

MOTION  for  a  new  trial  on  a  bill  of  exceptions  taken  on 
the  trial  at  the  circuit,  and  ordered  to  be  heard  at  general 
term  in  the  first  instance. 

HORATIO  BALLARD,  for  plaintiff". 
WOOD  &  NASH',  for  defendant. 

By  the  court,  PARKER,  J.  This  action  is  brought  upon 
an  instrument  of  which  the  following  is  a  copy  : 
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"OCTOBER  14,   1853. 

"  I  promise  to  pay  the  trustees  of  New  York  Central 
College  one  hundred  dollars,  in  five  years,  or  .to  their 
authorized  agent.  They  agree  to  apply  it  for  college  pur- 
poses. 

"  SILAS  HAMMOND,  Agent. 

"  JESSE  F.  SHEPARD." 

The  plaintiff  claims  to  have  purchased  the  instrument  from 
the  college,  and  brings  the  action  as  assignee  and  owner. 
At  the  same  time  when  the  above  instrument  was  made, 
the  following  was  also  made  and  signed  by  Hammond, 
age,nt,  to  wit : 

"WEST  BLOOMFIELD,  October  14,  1853. 
"  This  certifies  that  Jesse  F.  Shepard  has  this  day  signed 
one  hundred  dollars  for  New  York  Central  College,  which 
he  agrees  to  pay  in  five  years,  on  condition  that  said  col- 
lege holds  its  doors  open  upon  all  moral  subjects,  and  that 
they  will  use  their  influence  on  the  students,  if  the  subject 
of  the  mortality  of  the  soul  should  be  presented,  for  dis- 
cussion in  the  lyceum,  to  have  them  attend  and  hear  the 
said  discussion,  and  investigate  it  as  they  would  any  other 
moral  subject ;  and  also  that  the  college  chapel  will  be 
open,  with  three  weeks'  notice,  on  the  sabbath,  for  any 
suitable  Christian  person  to  preach  on  that  subject. 

"  SILAS  HAMMOND,  Agent" 

The  principal  question  in  this  case  is,  whether  there  was 
any  consideration  for  the  promise  of  the  defendant.  There 
is  no  sufficient  consideration  stated  in  the  instrument  itself, 
signed  by  the  defendant,  for  the  agreement  of  the  payees 
therein  expressed,  to  apply  the  money  to  be  paid  by 
defendant  to  college  purposes,  can  scarcely  be  claimed  as 
such.  The  fulfilment  of  the  agreement  by  the  college 
involves  no  benefit  to  the  defendant  or  a  stranger,  nor  any 
loss  or  inconvenience  to  the  college.  The  agreement  to 
receive  and  enjoy  a  sum  of  money  promised,  can  surely  be 
no  valid  consideration  for  the  promise,  for  the  common 


190  NEW  YORK  PRACTICE  REPORTS. 

Hammond  agt.  Shepard. 

law  requires  that  the  consideration  should  be  valuable,  that 
is  of  benefit  to  the  promissor,  or  injury  to  the  promissee, 
which  such  an  agreement  would  not  be.  (Story  on  Contracts, 
§  429  ;  1  Parsons  on  Contracts,  357  ;  2  Denio,  416).  I  ain 
inclined  to  think,  however,  that  in  the  contemporaneous 
writing,  signed  by  the  agent  of  the  college,  which  is  to  be 
read  as  part  'of  the  agreement,  a  sufficient  consideration  for 
the  defendant's  promise  appears.  By  that  it  is  shown  that 
the  defendant  made  it  a  consideration  of  his  paying  the 
money  that  the  college  should  hold  its  doors  open  on  all 
moral  subjects.  We  are  to  deem  it  proved  on  the  trial  that 
this  was  done,  as  it  is  stated  in  the  case  that  evidence  ten^d- 
ing  to  prove  it  was  given,  and  defendant's  counsel  conceded 
that  there  was  no  question  for  the  jury.  Here  then,  is 
evidence  of  a  request  by  the  defendant  to  the  college,  to  hold 
the  door  of  its  lecture  room  open  to  lectures  on  all  moral 
subjects,  which  was  done  accordingly. 

In  Stewart  agt.  Hamilton  College  (1  Corns.  581),  Judge 
GARDINER  says :  "  If  with  Ch.  J.  NELSON,  we  find  that 
the  defendant  'agreed  to  pay  $800  provided  the  plaintiff 
would  procure  subscriptions,  and  should  afterwards  invest 
the  money,  &c.,  this  according  to  the  cases  would  amount 
to  a  request  to  perform  those  services,  and  the  defendant 
would  be  liable."  If  so,  a  request  is  equally  implied  in 
this  case,  and  the  consideration  is  sufficient. 

Again,  this  promise  of  defendant  can  be  supported  on 
the  ground  that  it  is  a  conditional  promise  or  agreement 
on  his  part,  binding  when  accepted  and  acted  upon  by  the 
college,  the  promissee.  "  Gratuitous  promises  or  proposi- 
tions to  pay  nioney  upon  consideration,  or  upon  the  doing 
of  some  act,  or  incurring  some  expense,  loss  or  legal  obli- 
gation, become  binding  as  legal  and  valid  contracts,  upon 
acceptance  and  performance  of  the  stipulated  conditions." 
(The  Wayne  and  Ontario  Coll.  Ins.  agt.  Smith,  36  Barb. 
583-4  ;  Crosbie  agt.  McDonald,  13  Ves.  157  ;.  UAmoreaux 
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agt.  Gould,  3  Seld.  349.)     This  case  is  clearly  within  that 
principle. 

The  objection  made  by  the  defendant  that  the  promise 
is  to  the  "  New  York  Central  College,"  while  the  true 
name  of  the  corporation  is  the  "  New  York  Central  College 
Association,"  cannot  avail,  for  its  identity  is  apparent  from 
the  proof  that  the  college  was  known  by  both  names 
(rfngell  #  rfmes  on  Corp.  §  234).  The  title  of  the  plaintiff 
to  the  instrument  was,  I  think,  sufficiently  proved. 

There  is  in  this  case  no  question  arising  upon  any  of  the 
conditions  in  the  contract  except  the  one  already  alluded 
to,  for  there  Avas  no  evidence  offered  to  show  that  the 
subject  of  the  mortality  of  the  soul  was  presented  for  dis- 
cussion in  the  lyceum,  so  that  no  occasion  arose  for  the 
college  to  use  their  influence  on  the  students  to  attend. 
And  no  evidence  of  any  notice  to  them  to  open  the  college 
chapel  for  preaching  on  that  subject. 

In  regard  to  the  objection  under  the  statute  of  frauds, 
that  there  is  no  agreement  wn  writing  expressing  the  con- 
sideration subscribed  by  the  defendant,  I  think  both  papers 
are  to  be  taken  as  though  joined  together,  and  that  defend- 
ant's subscription  to  one  is  a  virtual  subscription  to  both 
(Story  on  Con.  §  784). 

Upon  the  whole  I  think  judgment  should  be  given  for 
the  plaintiff  on  the  verdict,  and  a  new  trial  denied,  with 
costs. 

v 
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SUPREME  COURT. 

SAMUEL   S.  NILES,  Executor,   &c.  agt.  BENJAMIN  PERRY. 

An  action  will  not  lie  in  the  supreme  court  to  obtain  leave  to  issue  an  execution 
upo'n  a  judgment  in  the  county  court. 

Syracuse  Special  Term,  Jlpril,  1864. 

DEMURRER  to  complaint.  This  action  was  instituted  to 
obtain  leave  to  issue  .an  execution  upon  a  judgment  which 
was  rendered  before  a  justice  of  the  peace,  and  docketed 
in  the  county  court,  so  as  to  make  it  a  judgment  of  the 
latter  court. 

B.  LEE,  for  plaintiff. 
GEO.  GRAY,  for  defendant. 

MORGAN,  J.  I  have  come  to  the  conclusion  that  this 
action  cannot  be  sustained,  for  the  reason  that  the  relief 
sought  must  be  afforded  by  the  county  court,  where  the 
judgment  is.  The  writ  of  scire  facias  as  a  form  of  pro- 
ceeding, is  probably  abolished  in  all  cases,  but  where  it 
was  a  proper  remedy  it  could  only  issue  from  the  court  in 
which  the  judgment  was  rendered  (Graham's  Pr.  661). 
Whether  the  executor  could  obtain  execution  by  motion  or 
by  action  in  that  court,  it  is  not  necessary  to  decide,  but 
I  am  satisfied  that  he  must  apply  to  the  county  court  when 
he  seeks  to  obtain  the  remedy  formerly  reached  by  scire 
facias.  This  court  has  no  jurisdiction  to  grant  such  relief 
upon  a  judgment  in  the  county  court. 

This  is  not  an  action  on  the  judgment,  which  I  think 
could  be  entertained  in  this  court,  but  an  action  to  obtain 
leave  to  issue  execution  upon  the  original  judgment,  so  as 
to  preserve  the  lien  of  the  judgment  upon  the  judgment 
debtor's  land.  That  remedy  must,  I  think,  be  obtained  in 
the  same  court  in  which  the  judgment  was  rendered. 

Judgment  accordingly. 
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COURT  OF  APPEALS. 

CLINTON  D.  BROWNELL,  appellant  agt.  CHRISTOPHER  WINNE, 
respondent. 

Where  a  promissory  note  is  made — <tJl  promise  to  pay,'*  Ac.  (or  any  several  note), 
signed  by  the  maker,  and  subsequently,  for  the  purpose  of  giving  seeurity  to 
the  note,  another  person  signs  it  as  maker,  without  the  knowledge  or  consent 
of  the  first  signer,  such  additional  name  does  not  invalidate  the  note,  or  alter 
he  liability  of  the  original  maker  in  any  respect. 

March  Term,  1864. 

THIS  action  was  commenced  in  a  court  of  a  justice  of 
the  peace  of  the  county  of  Monroe,  July  5,  1863.  On  the 
21st  day  of  January,  1856,  one  Swinerton  made  and  deli- 
vered to  the  defendant  his  promissory  note,  as  follows  : 

"  PERINTON,  January  21,  1856. 

"  For  value  received,  I  promise  to  pay  Christopher 
"Winne  or  bearer,  fifty  dollars,  on  the  first  day  of  April 
next,  with  interest. 

"  ALGERNON  SWINERTON." 

On  the  first  day  of  October,  1856,  the  defendant  sold 
and  transferred  the  note  to  the  plaintiff.  The  plaintiff 
made  it  a  condition  of  the.  sale  and  transfer  to  him,  that 
Winne  should  add  his  personal  security  to  the  note.  Winne 
thereupon  wrote  his  name  under  that  of  the  maker,  and 
delivered  the  note  to  the  plaintiff,  for  the  sum  of  fifty  dol- 
lars. It  was  agreed  that  the  plaintiff  should  have  the 
note  for  its  face,  and  that  Winne  should  give  him  the 
interest  that  had  accrued  since  the  date  of  the  note.  On 
the  26th  day  of  February,  1857,  Swinerton  paid  the  plain- 
tiff on  the  note  $41,  but  it  does  not  appear  that  he  knew 
that  Winne's  name  was  upon  the  note. 

The  action  is  against  Winne  alone,  and  the  plaintiff  in 
his  complaint  claimed  before  the  justice,  the  balance 
due  on  the  note,  after  deducting  the  $41  which  had  been 
VOL.  XXIX.  13 
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paid  by  the  original  maker.  Judgment  was  rendered  by 
the  justice  for  $17.45  damages,  that  being  the  amount 
unpaid,  including  interest  from  the  date  of  the  note. 

The  defendant  appealed  to  the  county  court  of  Monroe 
county,  where  the  judgment  of  the  justice  was  affirmed. 
The  general  term  (7th  district,  JOHNSON,  J.  C.  SMITH  and 
E.  DARWIN  SMITH,  Justices),  on  appeal  reversed  the  judg- 
ment of  the  county  court  and  of  the  justice,  in  accordance 
with  the  case  of  Chappell  agt.  Spencer  (23  Barb.  584), 
decided  in  the  same  district  (no  opinion  being  written), 
and  holding  that  the  transaction  as  between  the  plaintiff 
and  defendant  was  usurious.  The  plaintiff  appealed  to 
this  court. 

J.  L.  ANGLE,  for  appellant. 

I.  The  addition  of  Winne's  name  did  not  destroy  the 
validity  of  the  note  as  to  Swinerton. 

1.  In  addition  to  the  cases  referred  to  in  the  opinion  of 
the  supreme  court  in  Chappell  agt.  Spencer,  see  Muir  agt. 
Demaree  (12    Wend.  468).      This  point   is  distinctly  pre- 
sented in  that  case  (Burton  agt.  Baker,  31  Barb.  241,  opin- 
ion, pp.  257,  258).     The  case  of  Cobb  agt.  Titus  (10  JV.  Y. 
R.  198),  fully  disposes  of  this  question.     (See  also  Part- 
ridge agt.  Colby,  19  Barb.  248.) 

2.  Swinerton  by  his  payment  on  the  note  after  its  alter- 
ation, ratified  the  note  as  altered.     It  does  not  lie  with 
Winne  to  insist  that  the  note  is  void  as  to  Swinerton,  when 
the  latter  affirms  its  validity. 

3.  The  fact  that  Swinerton  made  this  payment  was  suffi- 
cient to  warrant  the  justice  in  finding  a  ratification  by  him, 
and  such  finding  is  conclusive. 

II.  It  is  true  that  Winne  is  liable  only  to  the  extent  of 
the  consideration  received  by  him  of  the  plaintiff,  and 
interest  thereon  from  the  time  it  was  received,  but  he  has 
not  been  made  liable  even  to  that  extent.  When  the  note 


NEW  YORK  PRACTICE  REPORTS.  195 

Brownell  agt.  Winne. 

was  transferred,  it  became,  in  the  hands  of  the  plaintiff, 
the  obligation  of  Swinerton  for  the  payment  of  $50,  and 
interest  from  January  21,  1856,  and  the  obligation  of 
Winne  for  the  payment  of  the  same  sum,  with  interest  from 
the  time  of  the  transfer.  The  payment  by  Swinerton 
should  first  be  applied  to  extinguish  that  part  of  the  debt 
not  secured  by  Winne  (Clark  agt.  Burdett,  2  Hall's  Rep. 
197). 

Admitting  that  the  justice  included  in  his  computation 
the  interest  on  $50  from  January  21,  1856,  to  the  time  of 
the  transfer,  and  that  this  was  error,  the  judgment  ought 
to  be  reversed  only  as  to  that  item  of  interest,  which  can 
be  readily  separated  from  the  judgment  by  computation. 
{Starts  agt.  H.  R.  R,  Co.  23  How.  463 ;  Story  agt.  JV.  F.  # 
H.  R.  R.  Co.  2  Seld.  85,  and  note ;  Townsend  agt.  Chase,  1 
Cow.  115.) 

J.  VAN  VOORHIS,  JR.,  for  respondent. 

I.  The  signing  of  the  note  by  Winne,  without  the  knowl- 
edge or  consent  of  Swinerton,  was  a  material  alteration 
and  change  of  the  original  instrument,  and  of  its  legal 
effect.  It  ceased  to  be  the  instrument  executed  by  Swiner- 
ton. He  was  no  longer  liable  upon  it.  It  became  and  was 
only  valid  as  the  several  note  of  Winne.  (Wheelock  agt. 
Freeman,  13  Pick.  165  to  168  ;  Burton  agt.  Baker,  31  Barb. 
241  ;  Chappell  agt.  Spencer,  23  Barb.  584,  and  cases  there 
cited.) 

An  alteration  of  a  joint  note  making  it  joint  and  several, 
or  of  a  several  note  making  it  joint,  are  material  altera- 
tions, and  the  instrument  requires  a  new  stamp  (Clark  agt. 
Blackstock,  Holtl  474).  Such  being  the  case,  the  note  is 
void  for  usury.  It  was  a  direct  loan  to  Winne  of  $50,  and 
an  agreement  to  pay  interest  therefor  for  a  period  of  more 
than  eight  months  prior  to  the  loan.  It  was  not  a  sale  of 
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the  note.  Winne  could  not  sell  his  own  note  (Burton  agt. 
Baker,  31  Barb.  255). 

The  appellant's  counsel  cites  several  cases  to  show  that 
the  undersigning  of  the  note  by  Winne  was  not  an  altera- 
tion of  it,  and  does  not  affect  its  validity.  The  case  of 
Cobb  agt.  Titus  (10  JV.  F.  /?.),  is  most  relied  upon.  In  that 
case  the  court  of  appeals  affirmed  the  judgment  of  the 
supreme  court  "for  the  reasons  given  by  ALLEN,  «/.,  below" 
No  additional  opinion  was  delivered  in  this  court.  The 
question  now  under  consideration  was  not  raised  in  the 
court  below,  or  considered  by  the  learned  judge,  and, 
therefore,  it  is  respectfully  submitted,  was  not  decided  by 
this  court.  The  evidence  is  not  given  in  the  case,  and  it 
is  fair  to  presume  that  the  undersigning  of  0.  W.  Titus 
was  with  the  consent  of  the  original  maker.  For  some 
reason  the  point  was  not  made,  and  of  course  would  not 
be  decided.  Had  the  question  been  raised  before  the 
referee,  doubtless  there  was  an  answer  to  it. 

In  Burton  agt.  Baker,  PRATT,  /.,  after  expressing  the 
opinion  that  "  if  the  signing  of  the  note  by  Goodwin,  as 
maker  with  Wilcox,  was  without  the  consent  of  the  latter, 
he  would  be  discharged,"  says  of  the  case  of  Cobb.  agt. 
Titus :  "  The  case,  therefore,  is  directly  in  point,  and 
although  it  does  not  appear  that  any  point  was  taken  in 
that  case,  that  the  first  party  was  discharged  by  the  second 
party  signing,  yet  the  point  was  clearly  in  the  case,  and 
the  decision  could  not  have  been  made  except  upon  the 
assumption  that  he  was  not  discharged.  If  an  important 
consideration  has  been  overlooked  in  the  court  of  appeals, 
I  think  we  should  leave  it  to  that  court  to  correct  the 
error."  Neither  was  the  point  raised  or  passed  upon  in 
Muir  agt.  Demaree,  nor  in  Partridge  agt.  Colby,  both  of 
which  are  cited  by  the  appellant. 

Swinerton  cannot  be  said  to  have  ratified  or  affirmed  the 
validity  of  the  note  by  his  payment  thereon  after  the  alter- 
ation, when  he  was  ignorant  of  the  existence  of  the  alter- 
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ation.  He  could  not  ratify  or  affirm  that  which  was 
unknown  to  him.  If  the  alteration  discharged  Swinerton, 
and  made  the  note  the  several  note  of  Wiune,  it  was  not 
in  the  power  of  Swiuerton  afterwards  to  modify  or  change 
the  legal  effect  of  Whine's  contract.  The  plaintiff  did  not 
present  his  case  to  the  justice  upon  any  such  theory.  The 
fact  of  the  payment  was  drawn  out  by  the  cross-examina- 
tion of  the  plaintiff  as  a  witness. 

II.  In  any  event  Winne  cannot  be  held  for  more  than 
$50  and  interest  from  the  time  he  received  the  money. 
This  is  conceded  in  appellant's  second  point  (Cobb  agt.  Titus, 
and  cases  there  cited"). 

1.  But  it  is  claimed  that  he  has  not  been  made  liable 
even  up  to  that  extent.    If  Winne  is  a  surety  or  guarantor, 
then  his  undertaking  is  that  Swinerton  shall  pay  on  the 
note  $50,  and  interest  from  October  1,  1856.     And  what- 
ever Swinerton  does  pay  goes  to  reduce  Winne's  liability 
to  the  full  extent  of  such  payment.     (Morryatt  agt.  White, 
2    Stark.   Rep.  101 ;   Ross  agt.  McLaughlin,   7   Graft,   86 ; 
Hamer  agt.  Kirkwood,  25  Miss.  95  ;   Spier  agt.  Houston,  4 
Bligh,  JV.  S.  515  ;   Dows  agt.  Cory,  10  Barb.  183  ;   Stendale 
agt.   Hankinson,   1    Simons,   393 ;    Burton  agt.   Ba/cer,   31 
Barb.  256  ;  Edwards  on  Bills,  218  ;   2  Parsons  on  Contracts, 
145  ;   Raikes  agt.   Todd,  8  Molph.  fy  El.  846.)      Suppose 
Winne  had  signed  a  guaranty  that  Swinerton  should  pay 
on  the  note  $50,  and  interest  from  October  1,  1856,  would 
the  legal  effect  of  the  obligation  be  changed  ?     (Burton 
agt.  Baker,  above  citbd,  p.  256.)     Sureties  are  the  favorites 
of  the  law  (8  Wend.  516). 

2.  The  defendant  does  not  complain  of  an  erroneous 
computation  of  interest.     The  error  of  the  justice  consists 
in  allowing  interest  from  January  21,  1856,  when  it  should 
have  been  allowed  only  from  October  1,  1856,  and  in  hold- 
ing as  matter  of  law  that  the  defendant  was  liable  on  the 
note  to  its  full  extent. 

3.  This  court  will  render  such  judgment  as  the  county 
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court  should  have  rendered.  The  county  court  could  not 
correct  the  error  of  the  court  below.  It  could  only  affirm 
or  reverse  the  judgment  as  a  whole.  The  judgment  is 
upon  a  single  cause  of  action  and  is  indivisible.  (Code, 
§  366  ;  Kasson  agt.  Mills,  3  How.  377  ;  Staats  agt.  H.  R.  R. 
R.  Co.  23  How.  463 ;  Hardy  agt.  tieely,  3  Abb.  103.) 

MULLIN,  J.  It  has  been  too  long  and  too  well  settled  to 
be  open  for  discussion,  that  an  alteration  of  a  written  con- 
tract in  a  material  part,  without  the  consent  of  the  parties, 
discharges  them  from  liability.  This  rule  applies  to  bills 
and  notes,  as  Avell  as  to  all  other  species  of  contracts.  It 
was  held  in  England,  in  Gardner  agt.  Walch  (32  E.  L.  fy  E. 
162),  that  the  addition  of  the  name  of  a  person  to  a  joint 
and  several  promissory  note  signed  by  two  as  makers, 
without  the  knowledge  and  assent  of  one  of  them,  was 
such  a  material  alteration  as  avoided  the  note.  The  same 
principle  was  applied  in  this  state  in  Chappell  agt.  Spencer 
(23  Barb.  584;  see  Edwards  on  Bills,  681).  In  those  cases, 
and  in  others  which  might  be  cited,  the  notes  alleged  to- 
be  altered  were  in  terms  joint  and  several.  But  I  have 
found  no  case,  and  none  has  been  cited,  holding  that  a 
name  added  to  a  several  note,  is  such  a  material  alteration 
as  avoids  it,  and  upon  principle  I  can  perceive  no  reason 
why  it  should  be  so  held.  A  note  "  I  promise  to  pay," 
can  never  be  made  a  joint  contract,  however  many  names 
may  be  added  to  it.  The  law  presents  an  action  against 
the  makers  as  upon  a  joint  or  several  contract,  but  the 
contract  itself  is  not  changed.  The  liability  of  the  first 
signer  is  the  same,  however  many  may  be  joined  in  the 
action  with  him.  The  note  continues  to  be  payable  on 
the  same  day,  at  the  same  place,  and  to  the  same  person, 
and  for  precisely  the  same  amount,  and  if  there  are  any 
other  parts  of  the  obligation  which  can  be  considered  mate- 
rial in  the  sense  that  an  alteration  in  that  respect  vitiates 
the  note,  I  am  unable  to  comprehend  it.  Permitting  par- 
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ties  to  be  united  in  the  same  action  with  a  several  maker, 
does  not  change  the  contract.  If  that  were  so,  the  law 
of  1831,  which  permitted  all  the  parties  to  a  bill  or  note 
to  be  united  in  the  same  action  would  have  been  unconsti- 
tutional, as  impairing  the  obligations  of  existing  contracts, 
as  then  every  bill  or  note  then  in  existence  would  have 
been  rendered  void,  unless  actions  thereon  were  prosecuted 
under  the  previous  law.  But  no  one  supposed  it  was  not 
entirely  competent  for  the  legislature  to  regulate  the  mode 
of  enforcing  such  contracts,  by  uniting  such  and  so  many 
of  the  parties  in  one  action  as  it  deemed  proper.  But  it 
may  be  said  that  in  the  law  of  notes  and  bills,  the  contract 
although  in  form  several,  yet  when  signed  by  two  or  more 
persons,  it  may  be  sued  upon  as  a  joint  and  several  paper, 
is  a  rule  of  law  which  becomes  a  part  of  the  contract,  and 
the  contract  is  to  be  construed  in  reference  to  it.  This 
condition  does  not  change  it;  it  is  still  a  several  contract, 
and  is  joint  only  for  the  purposes  of  the  remedy  upon  it. 
Again,  if  a  several  note  is  avoided  by  adding  thereto  the 
name  of  another  as  maker  without  the  consent  of  the  first 
signer,  who  should  be  permitted  to  avail  himself  of  the 
objection,  not  the  last  signer  surely,  for  as  to  him  the 
contract  only  takes  effect  from  the  day  of  transfer,  and  to 
the  amount  he  receives.  His  contract  is  not  identical  with 
that  of  the  first  maker,  and  signing  by  the  second  maker 
does  not  and  cannot  vary  the  contract  of  the  first  (Cobb 
agt.  Titus,  10  N.  Y.  198,  and  cases  cited).  Whatever  right 
the  first  maker  may  have  to  complain,  the  second  can  have 
none.  The  case  of  Potter  agt.  Colby  (19  Barb.  248),  decides 
the  question  under  consideration  in  accordance  with  the 
foregoing  views.  But  that  case  was  overruled  by  Chappell 
agt.  Spencer  (cited  supra).  Although  that  case  has  not  been 
itself  overruled,  yet  this  court  in  Cobb  agt.  Titus,  came  to 
a  conclusion  wholly  at  war  with  that  case,  and  must  be 
understood  as  overruling  it,  and  the  cases  on  which  it  rests. 
In  Cobb  agt.  Titus,  the  note  was  made  by  Nile,  payable  to 
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Robert  Titus  or  order,  and  delivered  to  him  for  a  valuable 
consideration.  Titus  applied  to  the  plaintiff  to  raise  the 
money  on  it,  who  refused  to  let  him  have  it  unless  he  would 
get  0.  W.  Titus  to  indorse  or  sign  it  as  surety.  0.  W. 
Titus  did  sign  it  as  security,  and  the  plaintiff  paid  therefor 
$15  less  than  its  face.  The  note  was  on  interest.  Nile 
and  0.  W.  Titus  were  sued  ;  the  former  permitted  judg- 
ment to  pass  against  him,  and  the  latter  defended.  There 
was  judgment  for  the  plaintiff  for  the  amount  advanced 
on  the  note  by  the  plaintiff,  and  the  case  came  to  this  court 
on  appeal,  and  Justice  ALLEN  in  his  opinion,  which  was 
adopted  as  the  opinion  of  the  court,  says  :  "  The  note  is 
none  the  less  the  several  note  of  Nile,  and  valid  as  such 
because  the  defendant  has  subscribed  •  his  name  to  it  aa 
surety,  and  thus  become  collaterally  liable  for  its  payment. 
A  difficulty  might  arise  in  treating  it  as  a  joint  note,  but 
that  is  obviated  in  this  case."  Although  the  point  does 
not  appear  to  have  been  distinctly  presented  in  the  case  of 
Cobb  agt.  Titus,  that  adding  the  name  of  0.  W.  Titus  was 
such  an  alteration  of  the  note  as  avoided  it,  yet  the  court 
could  not  have  decided  the  case  in  favor  of  the  validity 
of  the  note,  without  meeting  and  disposing  of  that  question. 
It  could  not  have  been  valid  against  Nile  as  Justice  ALLEN 
says  it  was,  if  the  addition  of  the  name  of  Titus  rendered 
it  void.  The  case  of  Cobb  agt.  Titus,  was  understood  by 
the  supreme  court  in  Burton  agt.  Baker  (31  Barb.  241),  as 
holding  that  the  addition  of  a  maker  does  not  vitiate  the 
note,  and  such  it  seems  to  me  should  be  the  law,  especially 
as  between  the  holder  and  the  last  signer  of  the  note. 
The  judgment  of  the  supreme  court  must  be  reversed,  and 
that  of  the  county  court  and  of  the  justice  affirmed.  But 
as  the  plaintiff  was  only  entitled  to  recover  the  money  paid 
to  him  and  interest,  deducting  therefrom  all  payments  made 
by  the  first  signer,  the  judgment  of  the  justice  was  for  too 
much.  Instead  of  being  for  $14.75  damages,  it  should  be 
for  $14.31,  and  unless  the  plaintiff  will  stipulate  to  allow 
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this  sum  in  reduction  of  the  judgment,  the  judgment  of 
the  supreme  court  must  be  affirmed.  The  county  court 
has  authority  under  section  366  of  the  Code,  to  modify 
the  judgment  according  to  the  justice  of  the  case,  without 
regard  to  technical  errors.  The  general  term  has  the  same 
power.  (Staats  agt.  Hudson  River  R.  R.  Co.  23  How.  Pr. 
463  ;  Fields  agt.  Newal,  15  Mb.  6.)  This  court  has  the 
same  power.  (Tillou  agt.  Kingston  M.  Ins.  Co.  1  Seld.  405  ; 
Chouteau  agt.  Sugden,  21  JV.  Y.  179.) 

The  judgment  of  the  general  term  must  be  affirmed 
unless  the  plaintiff  will  stipulate  to  deduct  from  the  judg- 
ment of  the  justice  the  sum  of  $3.14  as  of  the  day  the  judg- 
ment was  rendered  by  the  justice,  in  which  event  the 
judgment  of  the  supreme  court  is  reversed,  and  that  of 
the  justice  and  of  the  cou.nty  court  affirmed  as  modified. 

The  following  is  the  order  of  the  court :  "  Judgment 
of  supreme  court  reversed,  and  judgment  of  county  court 
and  justice's  court  affirmed  with  costs,  provided  plaintiff 
deducts  from  judgment  $3.14,  as  of  the  date  of  justice's 
judgment,  otherwise  judgment  affirmed -with  costs." 


SUPREME  COURT. 

SAMUEL  S.  BRIGGS,  respondent  agt.  GEORGE  SWALES,  appel- 
lant. 

By  the  act  of  1849,  an  appeal  from  a  judgment  of  a  justice  of  the  peace  in  sum- 
mary proctdings  to  recover  the  possession  of  land,  is  brought  within  the  opera- 
tion of  section  327  of  the  Code,  and  authorizes  the  county  court  to  allow  the 
appellant  to  amend  his  appeal  by  giving  the  security  required  by  that  act, 
where  he  omits,  on  bringing  his  appeal,  to  give  such  security. 

Seventh  District  General  Term,  March,  1865. 
JOHNSON,  J.  C.  SMITH  and  E.  D.  SMITH,  Justices. 
<•     By  the  court,  JAMES  C.  SMITH,  J.     The  plaintiff  appealed 
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from  a  judgment  of  a  justice  of  the  peace  in  summary 
proceedings  to  recover  the  possession  of  land,  under  chap- 
ter 193,  of  laws  of  1849.  The  appeal  was  transmitted  to 
this  court  by  the  county  court  of  Wayne,  the  county  judge 
having  acted  as  counsel  in  the  proceeding  before  the  justice, 
and  being  for  that  reason  incompetent  to  hear  the  appeal. 
The  defendant  moved  at  special  term  to  dismiss  the  appeal, 
on  the  ground  that  no  security  had  been  given  as  required 
by  law,  and  an  brder  was  made  dismissing  the  appeal  with 
costs,  unless  the  appellant  within  ten  days  amend  his  appeal 
by  giving  the  requisite  security  and  paying  the  costs  of 
the  motion.  From  that  portion  of  the  order  which  allows 
the  plaintiff  to  amend  by  giving  security,  the  defendant 
now  appeals. 

The  only  question  is  whether  the  court  has  power  to 
make  such  order.  The  last  clause  of  section  327  of  the 
Code  is  in  these  words  :  "  When  a  party  shall  give  in  good 
faith  notice  of  appeal  from  a  judgment  or  order,  and  shall 
omit  through  mistake  to  do  any  other  act  necessary  to  per- 
fect the  appeal  or  to  stay  proceedings,  the  court  may  per- 
mit an  amendment  on  such  terms  as  may  be  just."  This 
clause  clearly  confers  the  requisite  power  if  it  applies  to 
proceedings  under  the  act  of  1849.  Looking  at  the  pro- 
visions of  the  Code  alone,  we  find  that  section  327  applies 
to  civil  actions  only  (§  8),  including  appeals  to  a  county 
court  from  judgments  rendered  by  justices  of  the  peace  in 
civil  actions  (§  351).  But  section  5,  subdivision  2,  of  chap- 
ter 193  (1849),  provides  that  the  proceedings  authorized 
by  that  act  before  a  justice,  "may  be  removed  by  appeal 
to  the  county  court  of  the  county,  in  the  same  manner  and 
with  the  like  effect,  and  upon  like  security  as  appeals  from 
the  judgment  of  justices  of  the  peace  in  civil  actions, 
except  that  the  decision  of  such  county  judge  shall  be  an 
affirmance  or  reversal  of  such  judgment,  and  be  final." 
The  effect  of  this  is  to  put  such  appeals  on  the  same  footing 
as  appeals  from  judgments  in  civil  actions  in  all  respects, 
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except  as  therein  specified,  and  in  my  judgment,  it  brings 
them  within  the  operation  of  section  327  of  the  Code.  It 
is  true,  that  b  the  terms  of  the  act  it  is  necessary  to  give 
security  in  order  to  perfect  the  appeal  (Chap.  193,  1849, 
$  5,  sub.  3  ;  24  Barb.  438),  but  if  notice  of  the  appeal  is 
given  in  good  faith,  the  omission  to  give  security  through 
mistake,  presents  one  of  the  very  cases  which  section  327 
was  designed  to  remedy.  So  in  the  case  of  appeal  to  the 
court  of  appeals,  an  undertaking  must  be  executed  "  to 
render  the  appeal  effectual  for  any  purpose  "  (Code,  §  334), 
nevertheless,  section  327  is  undoubtedly  applicable  to 
appeals  of  that  nature. 

The  order  should  be  affirmed,  with  $10  costs  of  appeal. 

Order  affirmed,  with  costs. 


COURT  OF  APPEALS. 

THE  PEOPLE  ex  rel.  JOSIAH   W.   BROWN,  appellants,   agt. 
CHRISTIAN  B.  WOODRUFF,  respondent. 

The  act  of  the  legislature  of  1859,  authorizing  the  comptroller  of  the  city  of 
New  York  to  appoint  three  commissioners  of  taxes  for  that  city,  to  hold  thei-r 
office  for  five  years,  and  until  others  are  appointed  in  their  places,  becomes  null 
and  void  as  to  the  power  of  appointment  by  the  comptroller,  after  the  first 
appointment  made  by  him. 

June  Term,  1865. 

DAVIES,  J.  The  facts  as  agreed  on  in  this  action,  are  as 
follows  : 

1.  That  the  relator  was  on  the  3d  day  of  May,  1859, 
appointed  by  Robert  T.  Haws,  then  being  comptroller  of 
the  city  and  county  of  New  York,  to  the  office  of  commis- 
sioner of  taxes  and  assessments  for  the  city  and  county 
of  New  York,  in  pursuance  of  chapter  302  of  the  laws  of 
1859,  passed  April  14,  1859. 
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2.  That  on  the  same  day  Jonathan  W.  Allen  and  Amor 
J.  Williamson,  were  also  appointed  by  the  said  comptroller 
commissioners  of  taxes  and  assessments  in  and  for  said  city, 
under  and  in  pursuance  of  said  act. 

3.  That  on  the  4th  of  May,  1859,  the  said  relator  and 
the  said  Allen  and  Williamson  took  and  filed  the  oath  of 
office  required  by  law,  and  entered  upon  the  duties  of  said 
office,  and  performed  the  duties  thereof  until  the  5th  day 
of  May,  1864. 

4.  That  on  the  5th  day  of  May,  1864,  the  defendant 
was,  by  Matthew  T.  Brennan,  then  being  comptroller  of 
the  city  of  New  York,  appointed  a  tax  com-missioner  in 
and  for  said  city  and  county,  in  the  place  of  the  relator. 

5.  That  on  the  same  day  Jonathan  W.  Allen  was  reap- 
poiuted  by  said  comptroller  to  the  same  office,  and  George 
H.  Purser  was  appointed  in  the  place  of  the  said  Amor  J. 
Williamson,  as  such  commissioner  of  taxes. 

6.  That  on  the  same  day  the  said  defendant  and  said 
Allen  and  Purser  took  and  filed  the  oath  of  office  required 
by  law,  and  assumed  to  enter  upon  the  duties  of  said  office. 
The  plaintiffs  prayed  judgment  that   the  defendant  had 
usurped  and  intruded  into  the  said  office  of  commissioner 
of  .taxes,  <fec.,  for  the  city  and  county  of  New  York,  and 
the  rights  and  franchises  thereof,  and  also  prayed  judg- 
ment of  ouster  against  him,  and  also  judgment  that  the 
relator  is  entitled  to  said  office,  its  emoluments  and  fees, 
&c.,  and  that  he  recover  from  the  defendant  the  fees  and 
emoluments  of  said  office  received  by  him. 

Upon  these  facts,  the  counsel  for  the  plaintiff  requested 
the  justice  who  tried  the  action  to  charge  the  jury  as  mat- 
ter of  law,  that  the  plaintiffs  were  entitled  to  a  Verdict  in 
their  favor  against  the  said  defendant,  and  the  said  justice 
refused  so  to  charge,  to  which  refusal  the  plaintiffs  duly 
excepted.  The  said  justice  thereupon  charged  the  said 
jury  that  the  said  defendant  was  entitled  to  a  verdict  in 
his  favor  against  the  said  plaintiffs,  and  directed  the  said 
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jury  to  find  a  verdict  in  favor  of  the  defendant.  To  which 
said  charge,  and  every  part  thereof,  the  plaintiff  excepted. 
The  jury  thereupon,  under  the  direction  of  the  said  jus- 
tice, £ound  a  verdict  for  the  defendant,  and  judgment 
thereon  was  affirmed  at  general  term.  The  plaintiffs  now 
appeal  to  this  court. 

The  exceptions  taken  at  the  trial  present  fully  for  the 
consideration  of  this  court  the  only  material  question 
arising  in  the  case,  namely,  the  validity  and  legality  of  the 
appointment  of  the  defendant  by  the  comptroller  of  the 
city  of  New  York,  on  the  5th  day  of  May,  1864.  It  is 
conceded  that  the  relator  had  been  duly  appointed  to  the 
same  office  on  the  3d  day  of  May,  1859,  and  had  continu- 
ally thenceforth  held  and  exercised  the  said  office,  and  dis- 
charged the  duties  thereof,  and  received  the  fees  and  emol- 
uments arising  therefrom,  until  the  defendant  claimed  and 
took  possession  of  the  same  by  virtue  of  the  appointment 
made  by  comptroller  Brennan  on  the  5th  day  of  May,  1864. 
Had  the  comptroller  power  and  authority  on  that  day  to 
make  such  an  appointment  ?  If  he  had,  it  follows  that 
the  title  of  the  relator  to  said  office  terminated  upon  the 
appointment  and  qualification  of  his  successor,  the  defend- 
ant ;  as  it  is  conceded  that  the  defendant  immediately  on 
receiving  said  alleged  appointment,  took  and  filed  the 
oath  required  by  law.  His  right  and  title  to  the  said  office 
of  tax  commissioner  were  complete  and  perfect,  if  the 
comptroller  of  the  city  had  the  power  on  said  5th  of  May, 
1864,  to  make  the  appointment. 

The  office  of  tax  commissioner  was  first  created  by  the 
act  of  March  30,  1850  (Laws  of  1850,  eft.  121).  The  13th 
section  of  that  act  authorized  the  board  of  supervisors  of 
the  city  and  county  of  New  York,  to  "  appoint  three  per- 
sons to  be  known  as  tax  commissioners  of  the  city  of  New 
York."  The  persons  so  appointed  were  to  be  classified 
into  three  classes ;  the  commissioner  of  the  first  class  was 
to  hold  office  until  December  31,  1851 ;  the  commissioner 
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of  the  second  class  until  December  31,  1852,  and  the  com- 
missioner of  the  third  class  until  December*  31,  1853  ;  and 
it  was  made  the  duty  of  the  board  of  supervisors  of  the 
city  and  county  of  New  York,  within  thirty  days  before 
the  expiration  of  the  term  of  office  of  any  tax  commis- 
sioner, to  make  a  similar  appointment  for  the  next  three 
years,  and  so  on  in  like  manner  in  every  year  thereafter. 
If  a  vacancy  should  occur,  it  was  to  be  filled  in  a  similar 
manner,  such  appointment  to  continue  in  force  until  the 
expiration  of  the  office  of  the  person  in  respect  to  whom 
the  vacancy  occurred.  In  1857  (Laws  of  1857,  ch.  677), 
another  act  was  passed  relating  to  said  tax  commissioners, 
the  first  section  of  (-which  declared  that  in  the  city  of  New 
York  there  should  continue  to  be,  as  then  provided  by  law, 
three  "tax  commissioners,  to  be  thereafter  designated  "  com- 
missioners of  taxes  and  assessments;"  and  it  also  declared 
that  the  persons  then  holding  such  offices  should  continue 
to  hold  the  same  until  the  first  Monday  of  July,  1859.  At 
the  time  of  the  passage  of  this  act,  the  relator  and  Messrs. 
Allen  and  Williamson  were  the  tax  commissioners,  and 
continued  to  hold  ofisce  pursuant  to  it,  until  their  reap- 
pointment  by  Comptroller  Haws  in  May,  1859. 

The  second  section  of  this  act  authorized  the  supervisors 
of  said  county  on  the  first  Monday  of  June,  1859,  and 
every  third  year  thereafter,  to  meet  and  elect  by  ballot 
three  commissioners  of  taxes  and  assessments,  for  the  full 
term  of  three  years.  Any  vacancy  was  to  be  filled  by  said 
supervisors  for  the  residue  of  the  term.  The  commission- 
ers so  appointed  were  to  enter  upon  the  discharge  of  the 
duties  of  said  office  on  the  first  Monday  of  July,  1859. 
Before  the  period  arrived  for  the  operation  of  this  act,  or  for 
the  action  of  said  board  of  supervisors  as  therein  provided 
for,  and  while  the  tax  commissioners  were  holding  over, 
pursuant  to  its  provisions,  the  legislature  on  the  14th  of 
April,  1859  (Laws  of  1859,  chap.  302),  passed  another  act 
in  relation  to  said  tax  commissioners.  The  first  section  of 
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this  latter  act  declared  that  immediately  on  its  passage, 
there  should  be  appointed  by  the  comptroller  of  the  city 
of  New  York  three  commissioners,  who  should  form  a  board, 
and  be  designated  "  commissioners  of  taxes  and  assess- 
ments for  the  city  and  county  of  New  York,"  and  who 
should  hold  their  offices  for  the  term  of  five  years,  and 
until  others  were  appointed  in  their  places.  Any  vacancy 
in  said  board  by  death,  resignation  or  otherwise,  it  was 
declared  should  be  filled  by  said  comptroller  for  the  bal- 
ance of  the  term  for  which  said  commissioners  were 
appointed.  By  the  twenty -first  section  of  this  act,  the  act 
of  April  16,  1857,  was  expressly  repealed,  and  also  all  acts 
and  parts  of  acts  inconsistent  therewith. 

In  conformity  with  authority  conferred  by  this  act,  the 
then  comptroller  of  the  city  of  New  York,  Robert  T. 
Haws,  on  the  3d  of  May,  1859,  appointed  the  relator  one 
of  said  tax  commissioners,  and  he  duly  qualified  and  entered 
upon  the  discharge  of  the  duties  of  said  offiice.  By  the 
express  terms  of  the  act,  his  term  of  office  was  for  the 
period  of  five  years,  or  until  the  3d  day  of  May.  1864. 
By  a  general  provision  of  the  Revised  Statutes,  which  is 
declared  applicable  to  all  the  civil  officers  of  this  state,  it 
is  provided  that  every  officer  duly  appointed,  who  shall 
have  duly  entered  on  the  duties  of  his  office,  shall  continue 
to  discharge  the  duties  thereof  although  his  term  of  office 
shall  have  expired,  until  a  successor  in  such  office  shall  be 
duly  qualified  (1  R.  S.  5th  ed.  §  14,  p.  409).  The  successor 
here  indicated,  is  to  be  one  appointed  by  competent  autho- 
rity, and  who  shall  have  done  some  act  indicating  his 
acceptance  of  the  office,  as  by  giving  a  bond  when  the  same 
is  required,  or  by  taking  the  oath  of  office  required  by  law. 
Before  he  can  be  duly  qualified  to  take  the  office,  there 
must  be  united  an  appointment  by  competent  authority, 
and  such  other  proceedings  as  the  law  requires  to  be  taken 
by  him,  before  he  can  enter  upon  the  discharge  of  the 
duties  of  the  office.  When  these  combine,  and  the  term 
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of  the  office  of  the  incumbent  has  expired,  or  the  same  is 
vacant  for  any  of  the  causes  enumerated  in  the  statute, 
then  the  appointee-is  a  successor  duly  qualified.  Until  all 
this  concurs,  the  old  officer  whose  term  may  have  expired, 
has  not  only  the  right,  but  is  bound  to  continue  in  the  dis- 
charge of  the  duties  of  the  office.  (Pell  agt.  Ulmar,  21 
Barb.  500  ;  Tappan  agt.  Gray,  9  Paige,  507  ;  People  agt. 
Van  Home,  18  Wend.  518.)  And  the  learned  chancellor 
and  the  supreme  court  in  the  case  last  cited,  were  of  opin- 
ion that  where  the  legislature  had  authorized  the  incumbent 
to  hold  over,  notwithstanding  the  expiration  of  his  term 
of  office,  the  office  could  not  be  said  to  be  vacant.  "  An 
office  cannot  be  said  to  be  vacant  while  any  person  is  autho- 
rized to  act  in  it,  arid  does  so  act." 

The  office  of  tax  commissioner,  filled  by  the  relator  prior 
to  May  5th,  1864,  was  not  on  that  day  vacant.  He  was 
authorized  to  discharge  its  duties,  and  was  so  discharging 
them  on  that  day  and  subsequently,  and  there  was  conse- 
quently no  vacancy  eo  nomine,  to  be  filled  by  the  compt- 
roller. This  provision  of  law  was  adopted  for  wise  and 
beneficial  purposes.  It  was  to  insure  to  the  people  at  all 
times  and  under  all  emergencies,  the  filling  of  public  offices 
and  the  uninterrupted  discharge  of  the  duties  thereof.  The 
exception  made  in  the  fourteenth  section,  of  justices  of  the 
supreme  court,  does  not  impair  the  force  of  these  consider- 
ations. We  thus  see  a  perfect  and  complete  system  framed 
by  the  legislature,  which  was  calculated  to  prevent,  and 
did  prevent  any  hiatus  or  interregnum  in  any  of  the  offices 
within  the  state.  On  the  expiration  of  the  term  of  office 
of  any  officer,  he  could  continue  to  discharge,  and  it  was 
his  duty  to  discharge  the  duties  of  his  office  until  his  suc- 
cessor was  duly  appointed  and  qualified,  if  living  at  the 
expiration  of  his  term  of  office,  and  competent  to  act.  By 
the  40th  section  of  article  4  (1  R.  S.  5th  ed.  p.  413),  the 
legislature  made  provision  for  the  filling  of  any  vacancy 
which  might  happen  before  the  expiration  of  the  term  of 
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the  office  ;  thus  always  and  in  every  contingency  securing 
an  incumbent  for  every  office.  Provision  is  also  made  in 
the  constitution  and  in  the  statutes  for  filling  vacancies  in 
elective  offices,  and  in  offices  to  be  filled  by  appointment. 
In  the  latter  class  of  offices,  the  vacancies  are  required  to 
be  filled  by  the  board  of  authority  authorized  to  make  the 
original  appointments.  To  illustrate,  as  in  the  case  of 
these  tax  commissioners.  By  the  act  of  April  14,  1859, 
the  comptroller  was  authorized  to  fill  any  vacancy  in  said 
board  of  commissioners  caused  by  death,  resignation  or 
otherwise,  of  any  commissioner  j  but  such  authority  only 
extended  to  filling  the  same  for  the  balance  of  the  term 
"  for  which  such  commissioners  are  appointed."  He  had 
no  power  or  authority,  therefore,  to  fill  any  vacancy  except 
that  caused  by  the  death,  &c.,  of  one  of  the  then  commis- 
sioners. He  was  authorized  by  that  act  to  appoint,  and 
such  appointment  could  not  be  made  after  the  expiration 
of  the  term  of  five  years  mentioned  in  that  act.  We  have 
seen  that  by  the  terms  of  that  act  the  comptroller  was 
authorized  to  appoint  three  commissioners,  who  should  hold 
their  office  for  the  term  of  five  years.  This  was  all  he  was 
authorized  to  do,  except  to  fill  any  vacancy  which  might 
happen  during  that  term,  and  that  only.  This  limitation 
of  his  power,  clearly  indicates  to  my  mind  that  the  legis- 
lature intended  to  provide  only  for  the  single  exercise  of 
this  power  by  the  comptroller  for  a  single  occasion,  and 
only  for  a  specified  period  of  time.  In  other  words,  the 
legislature  deposited  with  him  this  power  of  appointment 
for  the  period  of  five  years,  and  at  the  expiration  of  that 
time,  by  the  fair  iutendment  and  construction  of  that  act, 
the  legislature  either  intended  to  renew  the  power  to  make 
continuous  appointments,  or  provide  another  depositary 
for  that  authority.  I  think  this  view  of  the  statute,  which 
is  an  obvious  one,  and  would  so  strike  any  mind  on  its 
perusal,  must  be  conceded.  Indeed,  it  is  not  seriously 
controverted,  but  it  is  strenuously  urged  that  we  must 
VOL.  XXIX.  14 
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infer  that  the  legislature  intended  that  this  power  should 
be  continuous,  or  else  two  evils,  either  of  Avhich  is  serious 
and  greatly  to  be  deplored,  and  utterly  inconsistent  with 
our  republican  form  of  government  and  the  genius  of  our 
institutions,  must  follow. 

First.  That  the  persons  first  appointed  by  the  comptroller 
would  hold  the  office  perpetually  or  during  life. 

Second.  That  if  the  comptroller  could  not  under  the 
laws  of  1859,  make  new  and  further  appointments,  the 
offices  at  the  expiration  of  the  terms  of  those  first  appointed, 
would  become  vacant,  and  there  could  be  no  successor 
selected  if  the  power  to  make  new  appointments  is  not 
vested  in  him,  and  thus  the  most  serious  consequences  would 
be  entailed  upon  the  community.  To  obviate  these  alarm- 
ing and  startling  results,  it  is  contended  that  we  are  to 
imply  and  infer  an  intent  on  the  part  of  the  legislature 
to  have  the  power  lodged  in  the  comptroller  in  the  first 
instance,  remain  with  and  to  be  exercised  by  him  when- 
ever the  exigency  should  arise  which  might  call  for  it.  It 
is  a  dangerous  principle  to  imply  power  when  it  is  not  con- 
ferred by  legislative  authority  in  clear  and  distinct  terms. 
It  is  always  competent  for  the  legislature  to  speak  clearly 
and  without  equivocation,  and  it  is  safer  for  the  judicial 
department  to  follow  the  plain  intent  and  obvio-us  meaning 
of  an  act,  rather  than  to  speculate  upon  what  might  have 
been  the  views  of  the  legislature  in  the  emergency  which 
may  have  arisen.  It  is  wiser  and  safer  to  leave  to  the 
legislative  department  to  supply  a  supposed  or  actual  casus 
omissus,  than  attempt  to  do  it  by  judicial  construction. 
Happily  in  the  present  instance  we  are  not  forced  to  resort 
to  the  field  of  speculation  or  conjecture  of  legislative  intent, 
to  obviate  the  anticipated  evils  which  have  been  supposed 
would  result  from  holding  that  this  power  of  appointment 
of  these  officers  was  not  exhausted  by  the  comptroller  with 
the  efflux  of  the  period  of  five  years  mentioned  in  the  act 
of  1859.  The  office  of  tax  commissioner  was  created  by 
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law  after  the  adoption  of  the  constitution  of  1846.  It  was 
therefore  competent  for  the  legislature  to  declare  the  man- 
lier of  the  appointment,  either  through  the  agency  of  an 
election  by  the  people,  or  by  appointment  by  any  authority, 
either  local  or  general,  or  by  the  legislature  itself,  as  it 
might  deem  just  and  proper;  and  the  legislature  might  in 
like  manner  change  from  time  to  time  the  mode  of  appoint- 
ment or  election.  These  principles  were  fully  and  con-' 
clusively  settled  in  the  case  of  The  People  agt.  Draper  (15 
JV".  F.  538),  and  reaffirmed  in  the  opinion  of  DENIO,  Ch.  J., 
in  the  case  of  The  People  agt.  Batchelor  (22  JV.  Y.  128). 
In  the  latter  case  he  says,  referring  to  the  opinion  of  the 
former :  "  But  though  they  are  city  officers,  yet  if  their 
offices  have  been  created  since  the  formation  of  the  con- 
stitution, the  legislature  is  free  to  provide  for  their  appoint- 
ment in  any  manner  they  may  think  expedient,  or  to  make 
the  appointment  themselves."  The  term  of  office  of  these 
officers,  and  their  mode  and  manner  of  appointment,  were 
thereupon  entirely  under  the  control  of  the  legislature ; 
it  was  competent  for  that  body  to  prolong  their  term  of 
office  by  omitting  to  provide  for  the  appointment  of  their 
successors,  as  this  court  held  in  the  case  of  The  People  agt. 
Batchelor  (supra).  In  that  case  the  power  of  appointment 
of  clerks  of  the  justices'  courts  in  the  city  of  New  York 
was  vested  in  the  mayor  and  aldermen,  and  by  the  act  of 
1851.  the  persons  so  appointed  were  to  hold  their  offices 
for  the  term  of  six  years.  By  subsequent  legislation  the 
terms  of  office  of  the  persons  so  appointed  were  extended 
for  several  years,  and  the  question  presented  in  that  case 
was,  whether  the  legislature  was  precluded  by  the  consti- 
tutional provision  in  article  10,  section  2,  which  requires 
all  city  officers  to  be  appointed  by  the  authorities  thereof, 
from  thus  extending  the  terms  of  these  officers.  In  that 
case  the  officers  were  city  officers,  and  it  was  conceded  that 
the  constitution  required  their  appointments  to  be  made 
by  some  authority  thereof,  and  in  this  respect  unlike  the 
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officers  whose  title  is  under  consideration  in  the  present 
action.  In  that  case  it  was  urged  that  the  office  could  not 
be  legally  held  beyond  the  time  of  the  original  term  except 
by  virtue  of  some  new  appointment.  Judge  SELDEN 
answers  this  argument  by  the  quotation  of  section  9  (or 
14)  of  the  Revised  Statutes,  already  adverted  to,  and  says, 
"  that  this  statute  is  to  be  taken  in  connection  with  that 
which  specially  conferred  the  appointing  power  upon  the 
mayor  and  aldermen,  and  their  combined  effect  was  to 
authorize  these  officers  to  appoint  for  the  prescribed  period, 
and  until  a  successor  should  be  duly  appointed  and  quali^ 
fied.  Hence  the  force  of  their  appointment  would  not 
necessarily  cease  at  the  expiration  of  the  specified  term. 
*  *  *  No  one,  I  think,  can  doubt  the  power  of  the  legis- 
lature to  withdraw  entirely  or  postpone  the  exercise  of  an 
authority  conferred  by  itself  alone  upon  the  mayor  and 
aldermen.  No  provision  of  the  constitution  contains  any 
restriction  upon  this  power."  If  it  was  competent  for  the 
legislature  by  legislation  to  continue  in  office  beyond  the 
specified  term  of  office  city  officers  whom  it  had,  no  autho- 
rity to  appoint,  or  to  direct  the  manner  of  their  appoint- 
ment, except  by  some  city  authority  designated  for  that 
purpose  a  fortiori,  it  was  competent  for  it  to  do  so  in 
respect  to  a  class  of  officers  whose  appointment  was  wholly 
within  its  control  and  discretion.  The  legislature  might 
well  have  been  satisfied  to  continue  in  office  the  appointees 
of  the  comptroller,  made  under  the  act  of  1859,  and  the 
absence  of  any  further  legislation  prescribing  a  mode  for 
making  new  appointments,  shows  unmistakably  an  intent 
on  the  part  of  the  legislature  that  they  should  so  continue 
until  the  action  of  the  appointing  power  then  authorized 
to  act  should  do  so.  So  long  as  they  continue  to  act,  and 
were  competent  to  act,  the  public  interest  would  suffer 
no  injury,  nay,  even  the  legislature  may  have  supposed 
that  it  would  be  best  promoted  by  the  retention  of  expe- 
rienced officers  in  the  discharge  of  the  peculiarly  impor- 
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tant  duties  of  this  office.  It  could  not  fail  to  be  seen  that 
the  laws  as  then  in  existence,  fully  provided  for  the  con- 
tinuance of  the  board,  and  the  complete  and  active  dis- 
chage  of  all  the  functions.  No  further  legislation  was 
called  for,  if  the  legislature  did  not  desire  to  change  the 
incumbents  of  these  offices,  unless  it  was  to  fill  a  vacancy 
which  might  arise  from  any  of  the  causes  enumerated  in 
section  40,  above  enumerated.  But  every  contingency 
which  could  arise  was  fully  met  and  provided  for  by  sec- 
tion 4,  of  article  1  (1  Rev.  Stat.  5tk  ed.  p.  408),  which 
seems  in  the  discussions  of  this  question  in  the  supreme 
court,  to  have  entirely  escaped  observation.  It  is  in  these 
words  :  "  Every  officer,  the  mode  of  whose  appointment  is 
not  prescribed  by  the  constitution,  or  is  not  or  shall  not 
be  prescribed  by  law,  shall  be  nominated  by  the  governor 
and  appointed  by  him,  with  the  consent  of  the  senate." 

These  officers  fall  within  the  purview  of  this  section, 
and,  therefore,  adequate  provision  was  made  by  law  for 
their  reappointmeut  upon  the  expiration  of  their  term  of 
office,  or  the  filling  of  any  vacancies  in  their  number  after 
the  comptroller's  power  to  fill  the  same  was  exhausted,  or 
for  the  appointment  of  their  successors,  if  the  appointing 
power  thought  proper  to  change  the  incumbents.  There 
is  no  occasion,  therefore,  to  resort  to  any  strained,  unnat- 
ural or  forced  construction  of  the  act  of  1859,  to  confer  by 
implication  upon  the  comptroller  power  not  vested  in  him 
by  the  terms  of  the  act,  to  prevent  any  of  the  apprehended 
mischiefs  which  have  been  suggested.  It  was  competent 
for  the  legislature  to  authorize  the  appointment  of  these 
officers  in  the  first  instance  by  the  governor  and  senate, 
and  if  the  legislature  had  omitted  to  prescribe  any  mode 
for  their  appointment  originally,  or  the  mode  which  they 
did  prescribe  became  exhausted  or  otherwise  inappropriate, 
this  general  provision  of  law  which  was  intended  to  meet 
all  cases,  would  have  been  ample  for  this  contingency. 
Where  the  mode  of  appointment  was  not,  or  should  not  be 
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prescribed  by  law,  then  this  source  of  appointment  can  be 
invoked  properly,  as  the  mode  of  appointment  of  these 
officers  ;  and  it  also  can  be  done  where  the  mode  prescribed 
by  law  shall  have  been  exhausted  or  ceased  to  be  applica- 
ble. It  is  not  denied  that  the  legislature  in  terms  pre- 
scribed the  mode  of  appointment  of  these  officers  for  the 
term  of  five  years  only  ;  but  it  is  urged  that  they  must 
have  intended  to  have  continued  the  same  mode  in  the 
absence  of  any  other  provision  for  a  further  or  continuous 
appointment.  It  is  seen  that  the  quotation  from  the 
Revised  Statutes  just  made,  entirely  overthrows  this  argu- 
ment, by  the  fact  that  a  mode  of  appointment  exists  and 
is  provided  for,  which  meets  the  exigency,  and  relieves  the 
question  from  all  embarrassment. 

Much  stress  has  been  laid  in  the  argument,  upon  the 
use  of  the  words  in  the  first  section  of  the  act  of  1859, 
"  and  until  others  are  appointed  in  their  places,"  after 
defining  the  term  of  the  appointees  of  the  comptroller  to 
be  made  immediately  after  the  passage  of  the  act.  It  is 
urged  that  these  words  indicate  an  intention  to  confer  on 
the  comptroller  the  authority  to  appoint  "  others  "  than 
the  original  appointees  and  persons  to  fill  their  vacancies 
for  the  residue  of  their  terms.  But  the  intent  and  meaning 
of  this  language  are  obvious.  In  the  first  place  it  is  to  be 
observed  that  it  is  but  a  new  declaration  by  the  legislature 
of  a  general  and  existing  provision  of  law  applicable  to 
all  offices  except  justices  of  the  supreme  court,  already 
adverted  to,  namely  :  That  all  officers  except  those  named, 
should  continue  to  discharge  the  duties  of  their  respective 
offices,  notwithstanding  the  expiration  of  their  terms  of 
office,  and  until  their  successors  were  duly  appointed  and 
qualified.  In  the  next  place,  these  words  confer  no  power 
of  appointment  upon  the  comptroller,  or  any  other  officer 
or  authority.  The  effect,  and  only  effect,  therefore,  of  the 
language  used  is  to  repeat  a  general  provision  of  law, 
which  would  have  been  as  operative  as  if  no  allusion  had 
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been  made  to  it  in  this  act,  and  which  received  no  addi- 
tional force  by  its  re-enactment  in  this  connection.  It  can- 
uot  be  doubted  that  the  word  "  immediately  "  refers  to  the 
first  appointments  to  be  made  under  the  act,  and  that  in 
terms  no  other  power  of  appointment  is  conferred  except 
to  fill  the  vacancies  which  may  happen  among  the  persons 
so  appointed,  and  the  term  of  office  of  the  persons  appointed 
to  lil I  vacancies  was  expressly  limited  to  the  original  term 
of  five  years,  with  no  authority  given  by  this  act  to  hold 
beyond  the  expiration  of  that  period. 

As  ample  provision  was  made  by  general  laws  for  the 
continuation  of  the  board  and  the  reappointment  of  the 
successors  of  the  first  appointees,  no  injury  to  the  public 
interests  can  follow,  if  it  is  held  that  the  power  of  the 
comptroller  has  been  exhausted,  when  he  "  immediately  " 
upon  the  passage  of  the  act  of  1859,  appointed  the  relator 
and  his  two  colleagues  to  the  office  of  commissioner  of 
taxes.  No  vacancies  having  occurred  during  the  term  of 
five  years  mentioned  in  the  act,  no  occasion  occurred  for 
invoking  the  other  sole  power  conferred  on  the  city  compt- 
roller by  the  act,  namely,  that  of  filling  vacancies.  The 
powers  thus  conferred,  were  at  the  expiration  of  the  term 
of  five  years  fully  and  wholly  exhausted  (In  matter  of  Hoi- 
lister  agt.  Sank  of  Buffalo,  27  JV.  F.  393).  If  the  board 
could  be  kept  in  existence  by  the  provisions  of  law  then 
existing,  and  adequate  power  given  to  keep  the  office  full, 
then  no  further  legislation  was  imperatively  demanded,  and 
no  occasion  presented  for  any  forced  construction  of  this 
act.  To  maintain  the  position  that  this  court  imply  such 
continuous  power  in  the  comptroller  to  make  additional 
and  further  appointments  as  the  exigency  might  arise  from 
time  to  time,  the  principles  announced  by  this  court  in  the 
case  of  Weed  agt.  Tucker  (19  JV".  F.  422),  are  confidently 
appealed  to.  It  is  to  be  remarked  that  that  case  referred 
to  a  power  conferred  to  make  a  contract  "  to  enter  into  a 
contract,"  to  publish  a  paper  on  the  part  of  the  state. 
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One  contract  had  been  made,  and  the  term  for  which  it  had 
to  run  had  expired,  and  the  officers  authorized  to  make  the 
contract  originally,  entered  into  a  new  and  further  con- 
tract. No  provision  was  made  by  law  for  any  new  or  fur- 
ther contract,  unless  the  same  could  be  inferred  or  implied 
from  the  terms  of  the  act,  or  from  the  circumstances  of 
the  case.  It  is  believed  that  it  has  been  already  shown 
that  the  doctrine  of  this  case  is  no  authority  for  the  dispo- 
sition of  the  one  at  bar,  and  does  not  control  it.  The 
point  decided  did  not  relate  to  appointments  to  office,  but 
to  the  making  of  contracts. 

The  reasoning  of  the  opinion  of  the  learned  chief  judge 
of  this  court  in  the  case  of  Weed  agt.  Tucker  (supra),  is 
inapplicable  to  the  one  now  under  consideration.  The 
cases  referred  to  by  him  as  analogous  to  that  were  where 
there  was  no  general  provision  of  law  applicable,  where 
the  power  first  conferred  had  been  exercised  and  waa 
exhausted.  Those  cases  showed,  that  from  necessity,  the 
authority  conferred  was  not  a  temporary  exigency  which 
was  intended  to  be  provided  for,  but  the  establishment  of 
a  permanent  system  respecting  that  portion  of  the  public 
business.  The  relator,  therefore,  continued  to  hold  the 
office  of  tax  commissioner,  notwithstanding  his  term  of 
office  had  expired,  and  was  entitled  to  hold  the  same  until 
the  governor  and  senate  should  appoint  his  successor,  and 
such  successor  had  duly  qualified.  It  follows  that  the 
defendant  had  no  legal  title  to  the  office  in  question,  and 
judgment  of  ouster  must  be  rendered  against  him.  The 
judge  at  the  circuit,  therefore,  erred  in  his  refusal  to  charge 
as  requested,  and  in  charging  as  he  did,  and  the  exceptions 
to  such  refusal  and  charge  were  well  taken. 

The  judgment  appealed  from  must  be  reversed,  and  judg- 
ment rendered  for  the  plaintiffs  that  the  defendant  has 
usurped  the  said  office  of  commissioner  of  taxes,  &c.,  and 
that  he  be  ousted  therefrom,  and  that  the  relator  is  declared 
entitled  to  the  said  office,  and  to  the  fees  aiid  emoluments 
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thereof,  and  that  the  record  be  remitted  to  the  supreme 
court,  with  directions  that  judgment  be  entered  therein 
accordingly,  and  that  a  reference  be  entered  to  take  an 
account  of  the  fees  and  emoluments  of  said  office  received 
by  the  defendant,  to  which  the  relator  was  entitled,  and 
that  on  the  coming  in  and  confirmation  of  the  report  of 
the  referee,  the  said  relator  have  judgment  for  the  amount 
so  found  due,  with  costs  of  this  action. 

DENIO,  Ch.  J.,  BROWN  and  DAVIS,  JJ.,  dissented. 

NOTE. — The  very  great  importance  of  this  decision,  especially  in  reference  to 
future  acts  of  the  legislature  in  passing  statutes  designating  the  officers  and  cor- 
porate bodies  under  the  constitution,  who  are  to  make  appointments  to  city  offices, 
will  justify,  perhaps,  a  brief  review  of  it  upon  authority  and  upon  principle. 

The  1st  section  of  the  act  of  1859,  which  relates  to  the  appointment  of  com- 
missioners of  taxes  for  the  city  and  county  of  New  York,  and  which  is  the  only 
section  relating  to  the  mode  of  appointment,  reads  as  follows : 

"  §  1.  Immediately  upon  the  passage  of  this  act,  there  shall  be  appointed  by 
the  comptroller  of  the  city  of  New  York,  three  commissioners,  who  shall  form  a 
board  and  be  designated  commissioners  of  taxes  and  assessments  for  the  city  and 
county  of  New  York,  who  shall  hold  their  office  for  the  term  of  five  years,  and 
until  others  are  appointed  in  their  places.  Any  vacancy  in  said  board  of  commis- 
sioners from  death,  or  resignation  or  otherwise,  shall  be  filled  by  said  comptroller 
for  the  balance  of  the  term  for  which  such  commissioners  are  appointed.  The 
annual  compensation  for  each  commissioner  shall  be  $3,500,  to  be  paid  monthly  by 
the  comptroller,  out  of  the  county  treasury." 

Suppose  the  legislature  at  its  session  in  1864,  and  before  the  5th  day  of  May, 
1864,  had  passed  an  act  that  the  commissioners  of  taxes  in  office  on  the  day  last 
named,  should  hold  their  offices  respectively  for  the  term  of  five  years  from  and 
after  that  day,  would  it  not  be  a  parallel  case  to  the  People  agt.  Batchelor  (22 
N.  Y.  R.  128),  where  the  clerks  of  the  district  courts  of  the  city  of  New  York, 
were  by  an  act  of  the  legislature  continued  in  office  after  the  period  for  which 
their  respective  terms  of  office  would  expire  under  their  appointment,  for  the  same 
time  (six  years)  as  the  justices  then  elected  ?  These  clerks  were  appointed  by  the 
mayor  and  board  of  aldermen,  under  the  act  of  April  11,  1851,  by  a  provision 
very  similar  to  that  contained  in  the  act  of  1859,  giving  the  comptroller  power  to 
appoint  the  commissioners  of  taxes.  The  act  of  1857,  extending  the  offices  of 
these  clerks,  raised  the  constitutional  question  whether  it  did  not  conflict  with 
section  2,  of  article  10,  of  the  state  constitution,  which  provides  that  all  city 
officers  whose  election  or  appointment  is  not  provided  for  by  the  conititution, 
"shallbe  elected  by  the  electors  of  such  cities  (&c.),  or  of  some  division  thereof, 
or  appointed  by  such  authorities  thereof  as  the  legislature  shall  designate  for  that 
purpose."  If,  therefore,  the  mayor  and  board  of  aldermen  had  exhausted  their 
power  of  appointment  by  making  one  appointment  for  a  specific  term,  and  had  no 
authority  to  reappoint  under  the  act  for  another  specific  term,  there  could  have 
been  no  constitutional  question  raised  in  the  case,  because  by  one  act  of  appoint- 
ment their  power  having  become  exhausted,  there  could  be  no  legal  obstacle  or 
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SUPREME  COURT. 

REUBEN   DEAN   agt.  WILLIAM   F.  ELDRIDGE  AND  SAMUEL 

ELDRIDGE. 

Where  judgment  has  been  obtained  against  two  defendants  upon  a  joint  contract, 
but  process  served  only  on  one  of  them,  and  judgment  taken  to  be  collected  of 
the  joint  property  of  both,  or  of  the  separate  property  of  the  defendant  served, 
a  second  action  may  be  brought  against  both  defendants,  alleging  the  recovery 
of  the  former  judgment,  and  setting  out  the  joint  obligation,  and  serving  pro- 
cess only  on  the  defendant  not  served  in  the  former  action,  and  a  like  judgment 
obtained  against  the  latter  defendant. 

The  second  action  is  not  an  action  upon  a  judgment,  within  the  meaning  of  section 
71  of  the  Code.  Neither  is  such  an  action  superseded  by  section  375  of  the  Code, 
•which  provides  for  summoning  a  party  not  brought  into  court  to  show  cause  why 
he  should  not  be  bound  by  the  judgment,  <fec.  This  remedy  provided  by  the  Code 
must  be  considered  as  merely  cumulative. 

Sixth  District  General  Term,  November,  1864. 

objection  raised  to  the  legislative  act  of  1857,  in  continuing  the  terms  of  their 
office.  But  Judge  SELDEN,  in  the  prevailing  opinion  in  that  case,  says:  "It 
will  be  seen,  therefore,  that  but  for  the  act  of  1857,  the  terms  of  the  clerka  then 
in  office  would  have  expired  on  the  31st  of  December,  1857,  and  in  that  case  it 
would  have  been  the  right  and  the  DUTY  of  the  mayor  and  board  of  aldermen,  on 
or  before  that  day,  to  have  proceeded  under  the  act  of  April  10,  1855,  which  had 
taken  the  place  of  that  of  April  11,  1851,  to  appoint  the  several  clerks  for  a  new 
term  of  six  years,  as  by  the  resolution  and  convention  of  the  18th  of  December, 
1857,  they  attempted  to  do."  And  the  whole  opinion  of  the  court,  as  well  as  the 
very  weighty  dissenting  opinion  in  that  case,  assume  the  power  in  the  mayor  an<l 
board  of  aldermen  to  make  the  reappointment  of  these  clerks  under  the  statutes 
referred  to,  in  case  there  was  no  legislative  act  sufficient  to  deprive  them  of  such 
power. 

In  Weed  agt.  Tucker  (19  JV.  Y.  R.  422),  which  was  a  question  whether  the 
power  committed  to  the  secretary  and  other  state  officers  was  exhausted  when  they 
had  entered  into  one  arrangement  according  to  the  act  for  the  designation  of  a 
state  paper,  Judge  DENIO  in  delivering  the  opinion  of  the  court,  says :  "  The 
cases  are  quite  common  where  the  first  appointment  is  alone  provided  for,  and 
there  is  no  express  statement  that  it  is  to  be  repeated  at  fixed  periods,  or  from 
time  to  time,  as  the  exigencies  of  the  case  may  require,  yet  the  permanent  nature 
of  the  duties,  and  their  connection  with  the  administrative  policy  of  the  state, 
shows  that  it  was  not  a  temporary  exigency  which  was  intended  to  be  provided 
for,  but  the  establishment  of  a  permanent  system  respecting  that  portion  of  the 
public  business.  For  example,  the  legislature,  by  the  consiitfition,  was  required 
at  its  first  session  to  provide  for  the  appointment  of  commissioners  to  reform, and 
simplify  the  practice  of  the  courts,  but  there  was  no  provision  for  renewing  its 
members  in  any  event  ( Art.  6,  §  24),  and  yet  it  is  well  known  that  one  at  least  of 
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AN  action  was  heretofore  brought  against  the  defendants 
as  joint  makers  of  a  promissory  note,  and  process  served 
on  Win.  F.  Eldridge  only,  and  judgment  taken  therein  to 
be  collected  of  the  joint  property  of  the  defendants,  or 
of  the  separate  property  of  Wm.  F.  Eldridge  only.  The 
present  action.is  brought  against  both  defendants — the  com- 
plaint alleging  the  recovery  of  the  former  judgment,  and 
that  no  process  was  served  in  this  action  on  said  defendant 
Wm.  F.  Eldridge,  but  on  Samuel  Eldridge  only,  and 
demanding  judgment  of  the  said  defendants  for  $213.19, 
to  be  collected  of  the  joint  property  of  said  defendants, 
and  of  the  separate  property  of  the  defendant  Samuel 
Eldridge. 

To  this  complaint  Samuel  Eldridge  demurred,  alleging, 
"  1st.  That  it  appears  upon  the  face  of  said  complaint  that 

the  commissioners  who  eventually  compiled  the  system  contemplated  by  that  pro- 
vision, was  not  among  those  primarily  appointed.  So  also  of  offices  created  by 
statute,  the  examples  cited  on  the  argument  of  the  appointment  of  state  reporter 
{Laws  1818,  ch.  224,  §  1),  and  of  division,  resident  and  assistant  engineers  (Laws 
1857,  eft.  217,  §  7),  afford  illustrations  of  the  practice  of  establishing  a, perpetual 
office  by  a  provision  for  a  single  appointment,  leaving  the  authority  to  renew  it  at 
the  expiration  of  the  official  term  to  be  intended  from  the  nature  of  the  case  and 
the  character  of  the  services  required.  The  argument  in  favor  of  authority  to 
renew  and  continue  the  agency  is  still  stronger  where  it  is  an  unofficial  public 
employment  which  is  established." 

Again,  he  says :  "Before  considering  more  particularly  the  provisions  of  the 
existing  statute,  I  wish  to  refer  to  the  rules  of  construction  applicable  to  the 
case.  In  one  of  the  opinions  delivered  in  the  supreme  court,  and  in  the  argument 
of  the  plaintiff's  counsel  before  us,  it  is  urged  in  substance,  that  the  power  con- 
ferred upon  the  state  officers  should  be  construed  strictly;  and  it  is  said  to  be  an 
elementary  rule  that  where  power  is  granted  to  particular  officers  by  the  legisla- 
ture, it  is  to  be  construed  as  limited  to  a  single  exercise  of  it,  unless  the  statute 
in  plain  terms  provide  for  its  exercise  on  more  than  a  single  occasion.  If  such  a 
general  rule  of  construction  prevails  at  all,  and  I  have  been  unable  to  find  the 
evidence  of  it,  I  atn  persuaded  that  it  is  limited  to  private  grants  or  to  the  grants 
of  the  public  property,  or  of  franchises  for  the  emolument  of  individuals  or  pri- 
vate corporations."  '30  much  for  authority. 

Now  let  us  look  at  the  question  upon  principle.  There  is  no  question  but  what 
this  statute  confers  in  terms,  the  power  on  the  comptroller  to  make  the  appoint- 
ment of  these  commissioners.  It  says,  "  there  shall  be  appointed  by  the  compt- 
roller of  the  city  of  New  York,  three  commissioners."  Here  is  the  power  con- 
ferred in  express  and  plain  terms.  The  statute  then  goes  on  to  designate  the  title 
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the  court  has  no  jurisdiction  of  the  action.  2d.  That  it 
appears  upon  the  face  of  said  complaint  that  the  same 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  this  defendant."  The  court  at  special  term,  MASON, 
J.,  overruled  the  demurrer,  and. gave  judgment  for  the 
plaintiff  on  the  demurrer,  with  leave  to  the  defendant  to 
answer  in  twenty  days  on  payment  of  costs.  From  this 
decision  the  defendant  Samuel  Eldridge,  appealed  to  the 
general  term. 

DUELL  &  FOSTER,  for  appellant  and  defendant. 
HORATIO  BALLARD,  for  respondent  and  plaintiff. 

By  the  court,  PARKER,  J.  I  do  not  think  this  is  an  action 
upon  a  judgment  within  the  meaning  of  section  71  of  the 
Code,  which  prohibits  the  bringing  of  actions  upon  judg- 

of  the  commissioners,  their  term  of  office,  and  provision  for  filling  any  vacancy, 
Ac.  There  is  not  one  word  in  it  which  indicates  any  intention  on  the  part  of  the 
legislature  to  revoke  this  grant  of  power  to  the  comptroller.  If,  therefore,  it  is 
revoked,  or  has  become  exhausted  by  one  exe'rcise  of  it,  it  must  be  from  some 
principle  of  law  or  act  of  the  legislature  outside  of  the  statute  itself.  That  there 
has  been  any  legislative  action  upon  it  in  terms,  is  not  contended.  If  there  is  any 
general  principle  of  law  which  works  a  revocation  of  it  after  it  has  been  once 
exercised,  Judge  DEXIO,  as  he  states  in  the  case  of  Weed  agt.  Tucker  (supra), 
has  besn  unable  to  find  any  evidence  of  it,  and  certainly  there  is  no  such  principle 
referred  to  in  the  opinion  of  the  court  in  this  case.  The  argument  that,  the 
governor  and  senate  have  the  power  to  make  these  appointments  under  the  Revise 
Statutes,  amounts  to  nothing,  if  the  legislature  has  committed  the  appointment 
to  another  authority  by  a  statute  which  remains  in  force  and  unrepealed.  It 
•would  be  a  very  singular  construction  of  a  statute  granting  a  power  of  appoint  • 
ment,  to  say  that  it  is  repealed  by  implication,  because  there  is  another  general 
statute  in  existence  which  would  authorize  such  appointment  by  another  authority. 
Besides,  the  repeal  of  a  statute  by  implication  is  never  favored.  Again,  can 
there  be  any  doubt  that  these  commissioners  are  city  officers  within  the  meaning 
of  the  constitution,  which  declares  "  that  all  city  officers  whose  election  or  appoint- 
ment is  not  provided  for  by  the  constitution,  shall  be  elected  by  the  electors  of 
such  cities  (<fcc.),  or  of  some  division  thereof,  or  appointed  by  such  authorities 
thereof  as  the  legislature  shall  designate  for  that  purpose."  The  legislature 
having  designated  the  comptroller  of  the  city  of  New  York  to  make  the  appoint- 
ment of  these  commissioners,  it  would  seem  that  no  other  authority  would  have 
the  power  to  make  it  under  this  mandate  of  the  constitution,  so  long  as  such  act 
of  designation  remained  unrepealed,  or  the  power  remained  unrevoked  by  the 
legislature . — RKF  . 
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ments.  That  prohibition  was  designed  to  prevent  the 
reduplication  of  costs,  and  the  vexation  of  defendants  by 
suits  upon  judgments,  which  resulted  in  nothing  but  these 
increased  costs,  without  increasing  the  remedies  or  altering 
the  position  of  the  plaintiff  in  the  original  judgment 
(Wheeler  agt.  Dalcin,  12  How.  541).  But  this  action,  or 
some  equivalent  proceeding,  is  necessary  to  perfect  the 
judgment  and  render  it  operative  as  a  judgment  against 
all  the  defendants.  It  is  not,  therefore,  such  an  action  as 
the  statute  was  intended  to  prohibit.  Besides,  if  it  were 
within  the  prohibition  of  section  71,  I  do  not  think  that  a 
ground  of  demurrer.  This  section  prohibits  the  bringing 
of  an  action  upon  a  judgment  in  a  court  of  record  between 
the  same  parties,  without  leave  of  the  court.  As  a  matter 
of  pleading,  I  do  not  think  it  necessary  to  aver  such  leave 
in  the  complaint.  That  is  no  part  of  the  cause  of  action  ; 
this  exists  independently  of  the  leave  to  sue,  so  that  if 
there  is  any  defect  in  the  proceedings  from  want  of  such 
leave,  the  demurrer  does  not  reach  it.  So  far,  therefore, 
as  the  demurrer  rests  on  the  ground  that  the  action  is  pro- 
hibited by  section  71,  I  have  no  difficulty  in  holding  that 
it  was  properly  overruled. 

It  is  insisted,  however,  that  no  action  can  be  maintained 
against  the  party  not  brought  into  court,  in  the  action  on 
the  joint  contract,  but  that  such  new  action  is  superseded 
by  section  375  of  the  Code,  which  provides  for  summoning 
such  party  to  show  cause  why  he  should  not  be  bound  by 
the  judgment  in  the  same  manner  as  though  he  had  been 
originally  summoned.  It  is  true  that  the  Code  does  pro- 
vide a  new  mode  of  proceeding  for  such  cases  more  fit  and 
congruous  than  that  by  action,  which  it  must  be  confessed 
is  somewhat  anomalous  and  illogical.  Still,  I  do  not. think 
the  right  to  proceed  by  action  is  superseded.  A  cause  of 
action  still  exists,  and  wherever  this  is  the  case,  an  action 
may  be  brought  upon  it  as  well  since  the  Code  as  before, 
unless  prevented  by  some  special  prohibition.  There  is  no 
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such  prohibition  in  section  375,  and  the  remedy  there  pro- 
vided is  merely  cumulative. 

Where  a  statute  merely  gives  a  new  remedy  without 
any  negative  expressed  or  implied,  the  old  remedy  is  not 
taken  away,  and  the  party  may  have  his  election  between 
the  two  (3  Hill,  41).  Although  the  new  remedy  in  this 
case  is  the  more  eligible,  parties  are  not  restricted  to  it, 
though  it  is  to  be  regretted,  I  think,  that  they  are  not,  but 
may  bring  their  action  as  before.  Again,  it  is  insisted  that 
the  complaint  fails  to  set  forth  a  cause  of  action •;  that  the 
action  is  upon  the  judgment,  and  it  having  been  held  in 
Oakley  agt.  Jispinwall  (4  Corns.  514),  that  no  demand  arises 
upon  such  a  judgment  against  the  party  not  brought  into 
court,  it  follows  that  a  complaint  upon  such  a  judgment 
cannot  be  sustained.  It  is  true  that  it  was  held  in  Oakley 
agt.  Jlspinwall,  as  above  stated,  that  in  case  of  a  judgment 
upon  a  joint  obligation  against  two,  when  one  only  is 
brought  into  court,  the  demand  still  existing  against  the 
party  not  served  does  not  arise  upon  the  judgment,  and 
yet  that  case  does  not  overrule  the  case  of  Mervin  agt. 
Kumbel  (23  W.  R.  293),  which  holds  that  an  action  upon 
the  judgment  is  the  proper  form  of  action  against  the  party 
not  served,  as  well  as  the  party  served  in  such  cases,  not- 
withstanding the  judgment  is  not  even  prlma  facie  evi- 
dence of  indebtedness  against  him.  Judge  JEWETT  in  the 
case  of  Oakley  agt.  Jlspinwall,  holds  the  following  language : 
"  In  my  opinion,  a  judgment  thus  recovered  does  no  more 
as  against  the  defendant  not  served  with  process  than  to 
change  the  form  of  the  remedy  which  before  existed  for  the 
recovery  of  the  original  demand  against  him,  to  a  remedy 
in  form  upon  the  judgment.  That  the  legislature  had  power 
to  do  that,  there  can  be  no  doubt,  and  as  it  is  a  convenient 
mode,  although  anomalous,  for  the  recovery  of  the  original 
demand  from  those  of  the  joint  debtors  who  were  not,  as 
well  as  those  who  were  served  with  process  in  the  first 
suit,  without  precluding  any  defence  which  would  be  avail- 


NEW  YORK  PRACTICE  REPORTS.  223 

Dean  agt.  EMridge. 

able  to  those  not  served,  if  the  new  suit  had  been  brought 
in  the  former  mode,  giving  the  judgment  no  force  or  effect 
as  evidence  of  the  plaintiff's  demand  as  against  the  defend- 
ant not  served,  I  do  not  see  any  objection  to  allowing  the 
statute  to  have  that  effect." 

.  The  question  here  raised  by  demurrer  to  the  complaint 
Avas  raised  in  Mervin  agt.  Kumbel,  by  demurrer  to  the  repli- 
cation, and  the  demurrer  was  overruled.  Although  this 
seems  an  illogical  conclusion,  yet  it  is  held  to  be  the  legit- 
imate effect  of  the  statute  which  makes  the  judgment  a 
judgment  against  all  of  the  defendants,  yet  not  evidence  of 
indebtedness  against  those  not  served  with  process  under 
the  law  of  pleading  then,  as  it  stood  prior  to  the  Code. 
The  facts  .appearing  in  this  complaint,  irrespective  of  the 
note  therein  set  forth,  Avould  have  been  held  in  pleading, 
sufficient  to  constitute  a  cause  of  action.  Under  the  rule 
prescribed  by  the  Code,  there  is  less  difficulty,  I  think,  in 
holding  it  sufficient.  It  will  not  be  denied  that  a  cause 
of  action  still  exists  against  these  defendants,  and  it  must 
be  still  a  joint  indebtedness,  one  which  may  be  enforced 
against  the  defendants  jointly,  by  means  of  a  judgment 
and  execution  against  them  jointly.  If  then  the  complaint 
sets  forth  the  facts  constituting  such  a  cause  of  action,  it 
is  under  the  Code  sufficient  (Code,  §  142). 

The  complaint  does  set  out  the  joint  note  on  which  the 
judgment  was  obtained,  as  well  as  the  judgment,  including 
the  fact  that  no  process  was  served  on  the  defendant  Sam- 
uel Eldridge,  showing  that  there  was  an  original  joint  lia- 
bility of  both  defendants,  and  that  the  judgment  was 
entered  against  both,  though  but  one  was  served,  under 
the  provision  of  the  statute  authorizing  it.  Now  the  judg- 
ment is  made  by  the  statute  conclusive  evidence  of  the 
liability  of  the  defendant  William  F.  Eldridge,  who  was 
served  with  process,  and  the  statement  of  the  note  shows 
that  the  defendant  Samuel  Eldridge,  was  jointly  liable  with 
him.  These  facts  are  set  up  sufficient  to  maintain  the  suit 
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against  both,  even  under  the  strict  requirements  of  Judge 
BRONSON,  in  his  opinion  in  the  case  of  Mervin  agt.  Kumbel, 
who  did  not  think  an  action  would  lie  against  both  defend- 
ants on  the  judgment.  He  said  :  "  If  the  plaintiff  could 
make  any  use  of  the  judgment  in  declaring  against  Mervin, 
he  should,  I  think  have  set  out  the  original  cause  of  action 
in  addition  to  the  judgment."  This  special  mode  of 
declaring  upon  a  judgment,  which  Judges  COWEN  and  NEL- 
SON in  the  case  last  cited  thought  anomalous,  and  not  allow- 
able in  a  court  of  law,  the  Code  makes  admissible  in  pro- 
viding that  the  complaint  shall  consist  of  a  plain  and  con- 
cise statement  of  the  facts  constituting  a  cause  of  action. 
All  the  facts  are  here  set  forth,  and  I  think  in  this  view, 
also,  the  complaint  must  be  held  sufficient. 

The  demurrer  was,  therefore,  properly  overruled,  and 
the  order  appealed  from  should  be  affirmed  with  costs. 


SUPREME  COURT. 

HENRY  A.  SMYTHE,   and  others  agt.   WILLIAM  GRAYDON, 
and  others. 

The  consideration  in  a  composition  deed  for  the  benefit  of  creditors,  proceeds  and 
is  founded  upon  the  agreement  of  the  different  creditors  between  themselves 
upon  the  terms  proposed.  This  agreement  forms  the  mutual  obligation  by 
which  all  are  bound. 

Where  the  composition  deed  stated  that  the  average  time  of  payment  of  the 
debts  should  be  twelve  months  from  April  1st  (next),  1862,  with  a  subsequent 
provision  that  if  the  debtors  should  find  it  necessary  to  make  an  assignment, 
and  should  secure  the  payment  of  the  said  amount  (50  per  cent.)  of  such  debts, 
either  by  preference  in  such  assignment  (after  confidential  debts)  or  by  turning 
out  property  or  collaterals  to  secure  the  same,  and  if  by  such  means  the  cred- 
itors should  eventually  receive  payment  to  the  extent  of  said  fifty  per  cent., 
then  and  without  regard  to  the  time  above  limited,  such  payment  should  be  in 
full  discharge  of  their  respective  debts  : 

Held,  that  an  action  by  a  portion  of  the  composition  creditors  against  the  debtors 
for  the  whole  amount  of  their  claims,  brought  within  the  average  time  men- 
tioned in  the  composition  deed,  was  prematurely  brought,  although  an  assign- 
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ment  by  the  debtors  had  been  made,  and  the  creditors  had  been  preferred 
therein  in  the  second  class.  The  plaintiff's  were  bound  to  wait  the  avenge  time 
irrespective  of  the  questions  which  arose  in  connection  with  tlie  assignment 
subsequently  made.  (SUTHERLAND,  J.  dissenting.  See  Smythe  agt.  Craydon, 
ante,  p.  11.) 

JVetw   York  General  Term,  February,  1865.     Case  JVb.  2. 

THIS  action  was  brought  to  recover  the  amount  of  four 
promissory  notes,  amounting  together  to  $4,007.94,  and 
the  same  are  correctly  described  in  the  complaint.  The 
action  was  commenced  by  the  service  of  a  summons  and 
complaint  on  the  defendants  above  named,  on  the  28th 
March,  1862.  The  other  defendants  were  not  served,  and 
did  not  appear. 

The  action  was  tried  by  and  before  Hon.  T.  TV.  CLERKE, 
Justice  of  this  court,  on  the  23d  March,  1863,  without  a 
a  jury.  The  plaintiffs,  after  proving  the  amount  due  upon 
the  notes  in  the  complaint  rested,  and  the  defendants  intro- 
duced an  assignment  which  was  read  in  evidence.  It  was 
a  general  assignment  duly  executed  and  delivered  on  the 
7th  May,  1861,  by  the  firm  of  Graydon,  McCreery  &  Co., 
defendants,  to  John  C.  Martin  arid  John  W.  Graydon, 
transferring  all  their  property  to  said  assignees,  in  trust 
for  the  benefit  of  their  creditors.  The  plaintiffs,  Smythe, 
Sprague  &  Cooper,  were  preferred  therein,  in  the  second 
class. 

The  compromise  agreement  was  then  read  in  evidence  : 
"  The  undersigned  creditors  of  the  firm  of  Graydon, 
McCreery  &  Co.,  in  consideration  of  these  presents,  and 
of  one  dollar  to  each  of  us  paid,  do  mutually  agree  to 
accept  in  satisfaction  of  our  demands  against  that  firm, 
fifty  per  cent,  of  the  amount  thereof,  to  be  paid  at  the 
average  time  of  twelve  months  (say  in  six,  nine,  twelve, 
fifteen  and  eighteen  months,  or  dates  equivalent  thereto) 
from  the  first  day  of  April  next.  That  all  notes  which  we 
now  hold  or  control  against  them  shall  be  deposited  in  the 
hands  of  William  Watt,  Esq.,  to  remain  until  the  said  fifty 
per  cent,  shall  have  been  paid,  and  then  to  be  surrendered 
VOL.  XXIX.  15 
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to  Graydon,  McCreery  &  Co.  It  is  provided,  however,  that 
if  the  said  Graydon,  McCreery  &  Co.  shall  find  it  necessary 
to  make  an  assignment  or  other  general  disposition  of  their 
property,  and  shall  secure  the  payment  of  said  fifty  per 
cent,  of  our  debts,  either  by  preference  in  such  assignment 
(after  confidential  debts),  or  by  turning  out  property  or 
collaterals,  to  secure  the  same ;  and  if  by  such  means  we 
shall  eventually  receive  payment  to  extent  of  said  fifty 
per  cent.,  then,  and  without  regard  to  the  time  above  lim- 
ited, such  payment  shall  be  in  full  discharge  of  our  respec- 
tive debts.  Dated  at  New  York,  March  7,  1861. 

"  Witness  our  hands  and  seals." 

The  compromise  was  signed  by  other  creditors  for  large 
amounts. 

The  defendants  then  introduced  testimony  tending  to 
show  that  all  the  preferred  creditors  would  eventually  get 
their  money,  including  Smythe,  Sprague  &  Cooper. 

The  evidence  being  closed,  the  justice  made  his  report 
in  writing,  and  therein  found  the  following  facts  :  That 
by  deed  dated  March  7,  1861,  executed  by  the  plaintiffs, 
and  a  large  number  of  the  creditors  of  the  defendants, 
under  their  respective  hands  and  seals,  such  creditors, 
including  the  plaintiffs,  mutually  agreed  to  accept  in  satis- 
faction of  their  demands  against  the  defendants,  fifty  per 
cent,  of  the  amount  thereof,  to  be  paid  at  the  average  time 
of  twelve  months  from  April  1,  1861.  By  such  deecl  it 
was  further  provided  as  follows :  "  That  all  notes  which 
we  (the  plaintiffs  and  other  creditors  who  subscribed)  now 
hold  or  control  against  them  (meaning  defendants),  shall 
be  deposited  in  the  hands  of  Wm.  Watt,  Esq.,  to  remain 
until  the  said  fifty  per  cent,  shall  have  been  paid,  and  then 
to  be  surrendered  to  Graydon,  McCreery  &  Co  (the  defend- 
ants). It  is  provided,  however,  that  if  the  said  Graydon, 
McCreery  &  Co.  shall  find  it  necessary  to  make  an  assign- 
ment or  other  general  disposition  of  their  property,  and 
shall  secure  the  payment  of  said  fifty  per  cent,  of  our 
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debts,  either  by  preference  in  such  assignment,  after  con- 
fidential debts,  or  by  turning  out  property  or  collaterals 
to  secure  the  same,  and  if  by  such  means  we  shall  event- 
ually receive  payment  to  the  extent  of  said  fifty  per  cent., 
then,  and  without  regard  to  the  time  above  limited,  such 
payment  shall  be  in  full  discharge  of  our  respective 
demands."  And  at  the  time  they  executed  such  deed,  the 
plaintiffs  were  creditors  of  the  defendants,  by  reason  of 
the  notes  mentioned  in  the  complaint,  and  of  other  notes 
of  the  defendants,  owned  by  the  plaintiffs,  to  a  considerably 
larger  amount. 

The  defendants  did  find  it  necessary  to,  and  on  or  about 
May  7,  1861,  did  make  a  general  assignment,  bearing  date 
on  that  day,  in  and  by  which  they  preferred  the  plaintiffs 
for  the  said  fifty  per  cent,  of  the  entire  amount  of  their 
demands  against  the  defendants,  including  the  notes  in  suit, 
precisely  in  the  manner  provided  in  the  composition  deed. 
It  did  not  appear  that  the  plaintiffs  would  not  eventually 
receive  full  payment  of  such  preference.  On  the  contrary, 
the  evidence  tended  to  show  that  it  would  eventually  be 
fully  paid.  The  plaintiffs  instead  of  depositing  the  notes 
in  suit  with  Mr.  Watt,  brought  this  action  upon  them.  And 
the  said  justice  found  as  a  conclusion  of  law,  from  the  said 
alleged  facts,  that  the  defendants  are  entitled  to  judgment 
dismissing  the  plaintiffs'  complaint,  with  costs.  Judgment 
was  accordingly  duly  entered  in  said  action  in  pursuance 
of  said  decision,  on  the  17th  of  June,  1863,  with  the  clerk 
of  the  city  and  county  of  New  York,  with  costs  against 
said  plaintiffs  for  $170.47. 

The  said  justice  thereupon  delivered  the  following 
opinion : 

CLERKE,  J.  I  think  it  was  incumbent  on  the  plaintiffs 
to  show  satisfactorily  that  they  could  not  eventually  receive 
payment  under  the  assignment  to  the  extent  of  fifty  per 
cent,  of  their  claim.  They  agreed  by  the  compromise  of 
March  7th,  1861,  to  accept  this  proportion  of  their 
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demand  in  full  satisfaction,  and  if  the  defendants  should 
find  it  necessary  to  make  an  assignment,  and  should  secure 
the  payment  of  the  said  fifty  per  cent,  by  preference  in 
such  assignment  (after  confidential  debts),  and  if  by  such 
means  the  plaintiffs  should  eventually  receive  payment  of 
the  same,  such  payment  should  be  in  full  discharge  of  their 
demands.  On  the  7th  day  of  May,  1861,  the  defendants 
found  it  necessary  to  make  an  assignment,  and  preferred 
the  plaintiffs  precisely  in  the  manner  stated  in  the  compro- 
mise. They  have  not  yet  indeed  received  their  fifty. per 
cent.,  but  there  have  been  many  difficulties  in  the  way  of 
the  assignees  to  prevent  the  realization  of  the  assets,  and 
I  cannot  undertake  to  decide  that  the  plaintiffs  will  not 
eventually  receive  this  amount.  No  proof  was  offered  to 
induce  the  probability-  of  such  a  result,  but  on  the  contrary, 
the  defendants  adduced  proofs  tending  to  show  a  different 
result.  I  cannot,  therefore,  give  judgment  for  the  plain- 
tiffs. I  will  dismiss  the  complaint  with  costs,  making  my 
decision  equivalent  to  a  mere  nonsuit,  so  that  if  the  plain- 
tiffs at  any  future  period  can  show  that  they  cannot  event- 
ually receive  the  fifty  per  cent.,  they  may  be  able  to  com- 
mence another  action. 

And  the  plaintiffs  now,  within  the  time  allowed  by  law 
for  that  purpose,  duly  except  to  so  much  of  the  decision 
of  said  justice  as  finds  as  matters  of  fact, — 

1.  That  the  defendants  did  find  it  necessary  to  make  the 
general  assignment  mentioned  in  the  answer. 

2.  That  in  and  by  the  said  assignment  the  defendants 
preferred   the   plaintiffs  for  fifty  per  cent,  of  the  entire 
amount  of  their  demands  against  the  defendants,  including 
the  notes  in  suit,  in  the  manner  provided  in  the  compro- 
mise deed. 

3.  That  it  did  not  appear  the  plaintiffs  would  not  event- 
ually  receive  full   payment  of  the   preference  to  them. 
And,— 
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4.  Tliat  the  evidence  tended  to  show  that  the  preference 
would  be  fully  paid. 

The  said  plaintiffs  further  except  to  so  much  of  said 
decision  of  said  justice  as  finds  as  matter  of  law  that  the 
defendants  are  entitled  to  judgment  dismissing  the  plaintiffs' 
complaint  with  costs. 

TIMOTHY  CRONIN,  for  appellants. 

First.  The  composition  deed  set  up  in  the  answer  is  void. 
(Stee  printed  points  in  case  No.  1,  of  Smythe  and  others  agt. 
Graydon  and  others,  ante,  p.  11.) 

Second*  The  exception  at  folio  35  of  the  case  is  well 
taken, 

1.  The  prospect  of  the  eventual  payment  of  the  plain- 
tiffs' preference  was  immaterial,  for  the  reasons  stated  in 
the  printed  points  in  case  No.  1.     The  objection,  however, 
was  overruled,  and  the  defendant  gave  his  definition  of 
eventual  payment  as  follows  :     Q.  "  What  do  you  mean  by 
'eventually?'"      A.     "Sometime."      Q.    "Within    what 
length  of  time  ?"     A.  "  That   I  cannot  tell ;  it  depends 
upon  things  that  I  cannot  even  guess  at."     And  upon  the 
sole  evidence  of  this  witness,  the  circuit  judge  comes  to 
the  conclusion  that  the  debt  would  eventually  be  fully  paid. 
When  learned  judges  come  to  such  conclusions,  juries  have 
their  value. 

2,  The  opinion  of  the  witness  as  to  the  prospect  of  the 
payment   of  the  plaintiffs'    indebtedness  was  improperly 
admitted   (Morehouse  agt.   Matthews,  2   Com.  514).     It  is 
upon  the  sole  opinion  of  this  witness  that  the  learned  jus- 
tice finds  evidence  tending  to  prove  that  the  plaintiffs  may 
be  paid. 

Third.  The  justice  erred  in  finding  that  the  plaintiffs 
were  preferred  by  the  defendants  for  fifty  per  cent,  in  the 
manner  provided  for  in  the  deed.  (See  point  third,  subdi- 
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vision  two,  in  the  printed  points  in  case  JVo.  1,  cited  ante,  p. 
11.) 

Fourth.  The  justice  erred  in  granting  a  nonsuit  and  dis- 
missing the  complaint. 

1.  The  burden  of  proof  did  not  rest  upon  the  plaintiffs 
to  show  that  the  notes  would  not  eventually  be  paid.     Mr. 
Justice  LEONARD  so  held  upon  the  trial  of  case  No.  1,  and 
directed  the  defendants  to  show  that  the  deed  would  become 
operative  and  secure  the  plaintiff's  debt  eventually,  and 
the  defendants  themselves  claimed  to  hold  the  affirmative, 
evidently  fearing  the  ruling  of  the  circuit  judge  in  their 
favor  upon  the  first  trial.     It  is  submitted  with  the  highest 
respect  for  the  learned  justice  who  tried  and  decided  this 
action,  that  to  hold  that  the  onus  rests  upon  the  plaintiffs, 
is  quite  beyond  principle  and  precedent.     The  deed  was 
made  for  defendants'  benefit,  and  by  all  the  rules  of  con- 
struction found  in  the  books,  it  is  to  be  construed  most 
strongly  against  them.     The  deed  being  one  of  compromise, 
they  must  show  its  certain  performance.     To  compel  the 
plaintiffs  to  show  that  no  eventual  payment  will  be  made, 
is  to  compel  them  to  prove  a  negative.     The  onus  lies  with 
the  defendants,  as  Judge  LEONARD  correctly  held  upon  the 
trial  before  him,  and  as  defendants  then  claimed.     (Cowen 
#  Hill's  Notes,  part  1,  643  ;   Gray  agt.  Garden,  17  -Mass  R. 
188  ;   Thompson  agt.  Wood,  1  Hilton,  93  ;   Costigan  agt.  The 
Mohawk  fy  H.  R.  R.  Co.  2  Denio,  608.)     The  defendants  owe 
plaintiffs  a  just  debt  of  nearly  nine  thousand  dollars.    With 
great  consideration  for  an  unfortunate  debtor,  they  agree 
to  compromise  it  for  a  payment  of  one-half.     When  they 
attempt  to  recover  a  portion  of  it,  they  are  told  you  must 
show  that  you  can  never  receive  any  money  out  of  defend- 
ants' assets,  before  you  can  recover  any  part  of  your  debt ; 
true,  the  defendant  owes  you,  but  you  must  show  that  you 
can't  be  paid,  before  you  can  be  paid. 

2.  Whether  the  plaintiffs'  notes  were  deposited  with  Mr. 
Watt,  made  no  difference  in  the  rights  of  the  plaintiffs,  as 
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the  fifty  per  cent,  was  to  be  a  payment.  No  provision  was 
made  for  tendering  certain  notes  amounting  to  fifty  per 
cent.,  and  why  they  were  tendered  and  became  the  subject 
of  any  evidence  in  this  case,  is  quite  as  mysterious  as  the 
deception  practiced  by  the  terms  of  the  composition,  deed. 
It  was  money,  not  worthless  notes,  that  was  to  be  delivered 
to  Mr.  Watt  ovr  the  plaintiffs,  and  whenever  the  defendants 
conclude  to  pay  their  just  debts,  Mr.  Watt  will  be  found 
in  possession  of  their  notes  due  the  plaintiffs.  This  attempt 
to  pay  in  notes  and  not  in  money,  shows  the  utter  want 
of  good  faith  in  defendants,  as  they  have  never  offered  to 
pay  any  sum  through  Mr.  Watt,  though  the  terms  of  the 
credit  expired  eighteen  months  since. 

3.  The  appellants  appreciate  that  part  of  the  opinion 
of  Mr.  Justice  CLERKE,  making  his  "  decision  equivalent 
to  a  mere  nonsuit,  so  that  if  the  plaintiffs  at  any  future' 
period  can  show  that  they  cannot  eventually  receive  the 
fifty  cents,  they  may  be  able  to  commence  another  action." 
But  the  learned  judge  forgets  that  another  action  would 
not  aid  the  plaintiffs  in  recovering,  as  they  cannot  prove  a 
negative,  as  that  the  debt  will  not  be  eventually  paid.  To 
prove  a  negative  or  condition  precedent  of  this  character, 
lies  quite  beyond  human  foresight.  (See  Willard's  Eq. 
Juris.  528.)  The  appellants  did  more  than  equity  in  com- 
pounding with  the  respondents.  They  were  generous — 
and  the  rules  of  law  and  equity  demand  that  they  should 
be  relieved  of  this  utterly  void  instrument  under  which 
the  defendants  have  never,  and  never  will  pay  a  farthing, 
for  the  same  legal  reasons  that  like  instruments  in  restraint 
of  marriage,  or  trade,  or  alienations,  or  uncertain  descrip- 
tions and  bequests,  or  conditions  precedent,  are  held  void. 
A  new  trial  must  be  granted,  if  Judge  LEONARD'S  views 
are  to  prevail,  and  the  defendants  held  to  the  position 
claimed  by  them,  and  granted  upon  the  trial  of  case  No.  1. 

INGRAHAM,  P.  J.     The  composition  deed  was  a  valid 
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instrument,  founded  on  a  good  consideration,  and,  therefore, 
binding  on  the  plaintiffs.  The  consideration  in  such  deeds 
does  not  proceed  from  the  debtor,  nor  from  the  other  credi- 
tors who  with  the  plaintiffs  entered  in  its  execution.  The 
different  creditors  agree  together  to  the  terms  proposed, 
and  such  agreement  between  themselves  forms  the  mutual 
obligation  by  which  all  are  bound.  The  average  time  of 
payment  was  twelve  months  after  April,  1862.  Until  then, 
at  least,  the  plaintiffs  were  bound  to  wait,  irrespective  of 
the  questions  which  arise  in  connection  with  the  assign- 
ment subsequently  executed.  This  action  on  this  account 
was  premature.  It  becomes  unnecessary  to  examine  any 
other  questions  in  this  case. 

Judgment  affirmed,  with  costs. 

CLERKE,  *J.  I  am  in  favor  of  an  affirmance  for  the  rea- 
sons specified  by  the  judge  who  tried  the  cause,  namely, 
that  the  defendants  did  precisely  what  was  promised  in 
the  composition  deed,  and  that  the  evidence  tended  to 
show  that  fifty  per  cent,  would  eventually  be  paid. 

SUTHERLAND,  J.     I  dissent. 


SUPREME  COURT. 

LYMAN  B.  LOOMIS  AND  WILLIAM  M.  LOOMIS  agt.  MALCOLM 
G.   HIGBIE. 

A  statement  in  a  notice  of  appeal  from  a  judgment  o  a  justice's  court,  "  That 
the  judgment  should  have  been  in  favor  of  the  defendant  and  against  the  plain- 
tiff for  costs,"  is  not  sufficient  to  entitle  the  appellant  to  costs  in  case  of  the 
recovery  of  a  more  favorable  judgment  by  him  in  the  county  court. 

But  a  statement,  "That  the  judgment  should  have  been  fora  less  amount  of 
damages  against  the  defendant,"  is  sufficient  to  carry  costs  in  favor  of  tho 
appellant  on  the  recovery  of  a  more  favorable  judgment  in  the  county  court 
than  that  rendered  by  the  justice. 

Broome  General  Term.      Jlrgued  May,  1865.      Decided 
July,  1865. 
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Present  PARKER,  MASON  and  BALCOM,  Justices. 

THE  plaintiffs  recovered  a  judgment  in  a  justice's  court 
against  the  defendant  for  $150  damages,  besides  costs.  The 
defendant  appealed  from  the  judgment  to  the  Otsego  county 
court,  upon  the  following  grounds  set  out  in  his  notice  of 
appeal,  namely  :  "  He  demands  that  a  new  trial  be  had  in 
said  county  court,  and  claims  that  the  judgment  should  have 
been  more  favorable  to  the  defendant  in  the  following  par- 
ticulars, to  wit :  "  First.  The  judgment  should  have  been 
in  favor  of  the  defendant  and  against  the  plaintiffs  for  costs. 
Second.  The  judgment  should  have  been  for  a  less  amount 
of  damages  against  the  defendant." 

There  was  a  new  trial  in  the  county  court  on  which  the 
jury  rendered  a  verdict  in  favor  of  the  plaintiffs  for  $50 
damages.  Each  party  applied  to  the  clerk  to  adjust  his 
costs,  and  each  party  claimed  judgment  for  costs  upon  the 
verdict  in  the  county  court.  The  clerk  decided  that  the 
plaintiffs  were  entitled*  to  costs,  and  adjusted  their  costs, 
and  refused  to  adjust  the  defendant's  costs.  The  defend- 
ant made  a  motion  before  the  county  court  to  set  aside  the 
adjustment  of  the  plaintiffs'  costs,  and  the  judgment  there- 
for, and  for  an  order  that  the  clerk  adjust  the  defendant's 
costs,  and  enter  judgment  in  his  favor  therefor.  The  county 
court  made  an  order  denying  the  motion,  without  costs  to 
either  party.  The  defendant  appealed  from  the  order  to 
this  court. 

E.  COUNTRYMAN,  for  plaintiffs. 
J.  A.  LYNES,  for  defendant. 

By  the  court,  BALCOM,  J.  According  to  section  371  of 
the  Code,  when  a  party  appeals  from  the  judgment  of  a 
justice  of  the  peace  to  the  county  court,  he  must  state  in 
his  notice  of  appeal  "  in  what  particular  or  particulars  he 
claims  the  judgment  should  have  been  more  favorable  to 
him,"  to  authorize  the  respondent  to  serve  upon  him  and 
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the  justice  "  an  offer  in  writing  to  allow  the  judgment  to- 
be  corrected  in  any  of  the  particulars  mentioned  in-  the 
notice  of  appeal." 

As  no  offer  of  the  respondent  was  served  in  this  case, 
and  the  judgment  of  the  justice  in  his  favor  was  $100 
more  than  the  verdict  of  the  jury  in  the  county  courtT  the 
'  only  question  to  be  determined  is  whether  the  appellant 
stated  in  his  notice  of  appeal  to  the  county  court  "  in  what 
particular  or  particuluars,"  he  claimed  the  judgment  should 
have  been  more  favorable  to  him.  If  he  did,  he  was  enti- 
tled to  recover  costs  in  the  county  court,  otherwise  not 
(Laws  of  1864,  p.  998,  §  2). 

The  appellant  claimed  inhisnoti«e  of  appeal,  1st.  That 
"the  judgment  should  have  been  in  his  favor  and  against 
the  plaintiff  for  costs."  2d.  That  "  the  judgment  should 
have  been  for  a  less  amount  of  damages  against  the  defend- 
ant." His  counsel  now  insists  that  this  statement  showed 
"  in  what  particular  or  particulars,"  the  appellant  claimed 
the  judgment  should  have  been  more  favorable  to  him. 
The  first  clause  in  the  statement,  to  wit,  that  "  the  judg- 
ment should  have  been  in  favor  of  the  defendant,  and 
against  the  plaintiff  for  costs,"  was  not  in  my  opinion,  a 
statement  of  a  particular,  as  to  which  it  can  be  said  the 
appellant  claimed  the  judgment  should  have  been  "  more 
favorable  "  to  him.  A  holding  that  it  was  such  a  state- 
ment, would  not  give  the  words  "  more  favorable,"  that 
significance  to  which  they  are  entitled  in  the  connection 
they  are  used.  A  claim  that  the  judgment  against  a  party 
should  have  been  "  more  favorable  "  to  him,  is  not  one  that 
no  judgment  whatever  should  have  been  rendered  against 
him,  and  that  a  judgment  in  the  action  should  have  been 
rendered  against  his  adversary,  for  that  is  a  claim  that  the 
judgment  was  entirely  erroneous.  A  claim  that  "the 
judgment "  should  have  been  "  more  favorable  "  to  the 
appellant,  is,  if  it  be  in  his  favor,  that  it  should  have  been 
larger,  or  if  it  be  against  him,  that  it  should  have  been  for 
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a  less  sum,  or  not  so  onerous  upon  him  in  some  other 
respect. 

It  will  be  observed  that  the  Code  requires  the  claim  of 
the  appellant  must  be  that  the  judgment  appealed  from, 
not  a  judgment,  should  have  been  more  favorable  to  him. 
It  must,  therefore,  be  held  that  the  first  clause  in  the 
appellant's  statement  was  insufficient  to  put  the  respondent 
to  his  election  whether  he  would  or  would  not  serve  an 
offer  to  allow  "  the  judgment  "  to  be  corrected  in  any  par- 
ticular. He  could  not  under  that  clause,  have  served  an 
offer  to  allow  "  the  judgment  to  be  corrected."  A  com- 
pliance with  that  clause  would  have  required  the  respond- 
ent to  offer  to  allow  the  justice  to  set  aside  or  reverse  "the 
judgment,"  and  render  one  against  him  for  costs,  when  the 
only  authority  conferred  on  the  justice  upon  the  filing  of 
an  accepted  offer,  is  to  "  correct  such  judgment  accord- 
ingly." He  cannot  render  an  entirely  new  judgment  the 
other  way.  Hence,  if  that  clause  were  the  only  statement 
in  the  notice  of  appeal,  the  respondent  could  not  have 
served  any  offer  to  allow  "  the  judgment  to  be  corrected," 
and  nothing  short  of  a  judgment  entirely  in  favor  of  the 
appellant  in  the  county  court,  would  have  entitled  him  to 
costs  in  that  court.  And  a  judgment  in  favor  of  the 
respondent  in  that  court  for  a  less  amount  than  that  ren- 
dered by  the  court  below,  would  not  have  deprived  him  of 
costs.  (See  §371  of  the  Code  as  amendedin  1864.)  These 
views  are  sustained  by  the  decisions  in  Wynkoop  agt.  Hoi- 
bert  (25  How.  Pr.  Rep.  158),  and  Forsyth  agt.  Ferguson  (27 
Id.  67). 

But  I  am  constrained  to  hold,  contrary  to  my  first 
impressions,  that  the  second  clause  in  the  notice  of  appeal, 
that  "  the  judgment  should  have  been  for  a  less  amount, 
of  damages  against  the  defendant,"  is  a  statement  of  a 
"  particular,"  as  to  which  "  the  judgment  should  have  been 
more  favorable  to  him."  This  clause  was  not  as  "  partic- 
ular "  as  it  would  have  been  if  the  precise  sum  had  been 
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stated  for  which  the  appellant  claimed  the  judgment  should 
have  been  less  in  amount.  But  it  was  nevertheless  a  "  par- 
ticular," and  I  think  it  must  be  held  to  be  a  "particular," 
within  the  meaning  of  the  section  of  the  Code  under  con- 
sideration, or,  as  we  shall  presently  see,  a  just  and  proper 
construction  cannot  be  put  upon  the  fourth  paragraph  in 
such  section,  respecting  the  effect  of  an  omission  to  make 
the  offer  provided  for  in  the  third  paragraph  of  that  section. 
According  to  the  third  paragraph,  the  respondent,  within 
fifteen  days  after  the  service  of  the  notice  of  appeal,  may 
serve  upon  the  appellant  and  justice  "  an  offer  in  writingr 
to  allow  the  judgment  to  be  corrected  in  any  of  the  par- 
ticulars mentioned  in  the  notice  of  appeal."  He  is  not 
required  to  make  his  offer  to  allow  the  judgment  to  be 
corrected,  to  the  same  extent  and  no  more,  it  is  claimed  in 
the  notice  of  appeal  the  same  should  have  been  more  favor- 
able to  the  appellant,  but  only  "in  "  one  or  more  of  the 
particulars  mentioned  in  such  notice.  For  this  is  all  the 
Code  exacts  of  him. 

If  the  action  before  the  justice  be  founded  upon  two* 
claims,  one  on  account  and  the  other  a  note,  or  one  for  the 
conversion  of  a  horse,  and  the  other  for  the  conversion  of 
a  cow,  and  the  plaintiff  recovers  for  both,  and  the  defend- 
ant appeals,  and  in  his  notice  of  appeal  states,  he  claims- 
that  the  judgment  should  have  been  more  favorable  to  him 
for  the  reason  that  the  plaintiff  recovered  too  much,  or 
should  not  have  recovered  anything  on  the  account  or  for 
the  horse,  it  is  proper  for  the  respondent  to  offer  to  allow 
the  judgment  to  be  corrected  in  the  particular  respecting 
the  account  or  horse,  by  reducing  it  a  certain  sum,  or  to 
an  amount  stated  in  his  offer.  For  that  would  be  offering 
to  allow  the  judgment  to  be  corrected  in  one  "  of  the  par- 
ticulars mentioned  in  the  notice  of  appeal."  Again,  sup- 
pose the  plaintiff  recovers  only  on  the  note,  or  for  the  con- 
version of  the  cow,  and  he  appeals  to  the  county  court, 
and  in  his  notice  of  appeal  states  that  he  claims  the  judg- 
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ment  should  have  been  more  favorable  to  him,  in  that  he 
should  have  recovered  upon  the  account,  or  for  the  conver- 
sion of  the  horse,  when  he  only  recovered  on  the  note,  or 
for  the  con  version  of  the  cow,  I  think  the  respondent  could 
offer  to  allow  the  judgment  to  be  corrected  by  being 
increased  the  amount  of  the  account,  or  the  value  of  the 
horse,  and  interest  thereon.  For  that  would  be  offering  to 
allow  it  to  be  corrected  in  a  particular  mentioned  in  the 
notice  of  appeal. 

I  am  unable  to  see  why  the  respondent  in  this  case  could 
not  within  fifteen  days  after  the  service  of  the  notice  of 
appeal,  have  served  upon  the  appellant  and  justice,  an 
oifer  in  writing  to  allow  the  judgment  in  the  particular 
respecting  the  damages,  to  be  corrected  by  reducing  the 
same  to  $50,  or  to  any  other  sum  specified  in  such  offer. 
It  seems  to  me  such  an  offer  would  have  been  one  to  allow 
the  judgment  to  be  corrected  "  in  "  a  "  particular  men- 
tioned in  the  notice  of  appeal."  I  think  if  the  respondent 
had  made  such  an  offer,  the  appellant  would  have  been 
obliged  to  accept  it,  or  decline  it  at  his  peril.  If  the 
respondent  cannot  make  his  offer  to  allow  the  judgment  to 
be  corrected  in  any  particular  complained  of  in  the  notice 
of  appeal,  in  his  own  terms,  and  to  the  extent  he  may  deem 
prudent  or  just,  it  is  within  the  power  of  the  appellant  so 
to  draw  his  notice  of  appeal  as  to  compel  the  respondent, 
if  he  be  the  plaintiff,  to  discontinue  his  action,  or  run  more 
hazards  of  becoming  liable  to  pay  costs  in  the  county  court 
than  his  adversary. 

To  illustrate  :  suppose  the  appellant  in  this  case  had 
stated  in  his  notice  of  appeal  that  he  claimed  the  judgment 
(which  was  for  $150  damages)  was  for  $149  too  much,  or 
that  itfshduld  have  been  for  $1 49  less  damages,  the  respond- 
ent, in  justice  to  himself,  could  not  have  served  an  offer  to 
allow  the  judgment  to  be  corrected  by  reducing  it  $149, 
or  to  $1,  as  he  must  have  done  according  to  the  decision 
of  the  Buffalo  superior  court  in  Barnard  agt.  Pierce  (28 
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How.  Pr.  Rep.  232),  or  have  been  liable  to  pay  the  costs  in 
the  county  court,  as  a  penalty  for  not  serving  such  an  offer, 
because  he  only  recovered  $50  damages  in  that  court.  For, 
according  to  that  decision,  the  only  oifer  the  respondent 
could  have  made  to  such  a  glaim  in  the  notice  of  appeal, 
was  that  he  accepted  it,  &c. ;  and  by  the  fourth  paragraph 
of  the  section  of  the  Code  referred  to,  "  If  such  offer  be 
not  made,  and  the  judgment  in  the  appellate  court  be  more 
favorable  to  the  appellant  than  the  judgment  in  the  court 
below,  the  appellant  shall  recover  costs."  In  that  view 
of  the  case,  the  respondent  would  have  been  obliged  to 
give  up  $149  out  of  $150  of  his  judgment,  or  have  been 
compelled  to  pay  costs  in  the  county  court,  though  the 
judgment  in  that  court  had  been  only  a  single  cent  more 
favorable  to  the  appellant  than  it  was  before  the  justice. 

If  the  respondent  be  permitted  to  make  his  own  offer,  in 
his  own  terms,  and  to  the  extent  he  may  deem  prudent  or 
proper,  to  allow  the  judgment  appealed  from  to  be  cor- 
rected "  in  any  of  the  particulars  mentioned  in  the  notice 
of  appeal,"  and  the  appellant  does  not  accept  such  offer, 
the  latter  must  pay  costs,  unless  the  judgment  of  the 
appellate  court  be  "  more  favorable  "  to  him  than  such  offer. 

By  construing  section  371  of  the  Code  in  the  manner  it 
has  been  construed  in  Barnard  agt.  Pierce  (supra),  and 
according  to  some  of  the  reasoning  in  the  other  cases  above 
cited,  all  a  defendant  who  has  been  beaten  in  a  justice's 
court  need  do  is  to  appeal,  and  state  in  his  notice  of  appeal 
that  the  judgment  of  the  justice  should  have  been  more 
favorable  to  him  on  the  question  of  damages,  and  that  he 
claims  it  should  have  been  against  him  for  only  six  cents, 
instead  of  the  sum  for  which  it  was  rendered  ;  and  then, 
as  the  respondent  cannot  offer  to  allow  the  judgment  to  be 
reduced  to  six  cents  without  virtually  giving  away  his  cause 
of  action,  and  cannot,  according  to  Barnard  agt.  Pierce,  and 
the  reasoning  referred  to,  serve  any  other  offer  to  allow 
the  judgment  to  be  corrected,  the  appellant  can  go  on  with 
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his  appeal,  and  if  he  succeeds  in  reducing  the  recovery  in 
the  county  court  a  single  cent  below  the  judgment  of  the 
justice,  though  that  was  for  $200,  he  recovers  costs  in  the 
county  court,  because  no  offer  has  been  made,  and  the  judg- 
ment of  the  latter  court  is  "  more  favorable  "  to  him, 
"  than  the  judgment  in  the  court  below." 

But  by  construing  such  section  as  section  159  requires 
us  to  construe  pleadings,  "  with  a  view  of  substantial  jus- 
tice between  the  parties,"  and  as  F  think  it  was  properly 
construed  in  Fox  agt.  Nellis  (25  How.  Pr.  Rep.  144),  so  that 
all  the  paragraphs  in  it  will  harmonize,  the  appellant  may 
state  in  his  notice  of  appeal,  as  generally  or  as  vaguely  as 
he  chooses,  "in  what  particular  or  particulars  he  claims  the 
judgment  should  have  been  more  favorable  to  him,"  and 
then  the  respondent  can  make  his  offer,  in  his  own  terms, 
and  to  the  extent  he  chooses,  to  allow  the  judgment  to  be 
corrected  "  in  any  "  of  such  particulars ;  and  thus  compel 
the  appellant  to  accept  such  offer,  or  take  the  chances  of 
paying  costs,  as  he  should,  if  the  judgment  of  the  county 
court  be  as  favorable  to  the  respondent  as  his  offer.  The 
presumption  always  is  that  the  judgment  appealed  from  is 
correct  until  the  contrary  be  established,  and  the  greater 
risk  of  becoming  liable  for  costs  should  be  on  the  appellant, 
who  continues  the  litigation. 

My  conclusion  is,  that  the  order  of  the  county  court 
denying  the  appellant's  motion  for  costs  should  be  reversed, 
and  that  such  motion  should  be  granted,  and  he  allowed 
to  recover  costs  in  the  county  court,  and  the  respondents 
denied  costs  in  that  court.  But  I  think  it  is  a  case  in 
which  no  costs  of  the  appellant's  motion  in  the  county 
court,  or  of  his  appeal  to  this  court  should  be  allowed  to 
either  party.  So  decided. 

PARKER  and  MASON,  JJ.,  concurring. 

NOTE. — The  importance  of  allowing  the  respondent  to  offer  to  correct  the 
judgment  of  the  justice  to  the  extent  he  may  think  the  hazards  of  the  litigation 
require,  is  illustrated  by  the  following  case : 
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CHARLES  PETERSON,  respondent  agt.  THE  CHEMICAL  BANK, 

appellant. 

An  administrator  with  the  will  annexed,  has  the  same  rights  of  property  as  the 
executors  named  in  the  will  would  have  had  if  they  had  qualified. 

Neither  an  executor  or  administrator  appointed  in  another  state  can  maintain  an 
action  in  his  own  name  in  our  courts.  Foreign  laws  have  no  inherent  operation 
in  this  state. 

If  the  debtors  of  a  testator  voluntarily  pay  what  they  owe  to  the  foreign  executor, 
such  payments  will  discharge  the  debts,  and  the  moneys  so  collected  will  be 
subject  to  the  administration  of  such  foreign  executor. 

A  money  demand,  whether  in  the  form  of  negotiable  paper  or  otherwise,  may  now 
be  sold  and  conveyed  (Code,  §  111),  so  as  to  vest  in  the  purchaser  all  the  legal 
as  well  as  the  equitable  rights  of  the  original  creditor. 

The  title  which  is  vested  in  an  executor  or  administrator,  carries  with  it  the  "jits 
disponendi,''  which  generally  adheres  in  the  ownership  of  property,  and  they 
have  an  absolute  power  of  disposal  over  the  whole  personal  effects  of  the  testa- 
tor or  intestate. 

The  validity  of  every  transfer,  alienation  or  disposition  of  personal  property, 
depenJs  upon  the  law  of  the  owner's  domicil.  In  the  absence  of  proof  to  the 
contrary,  our  courts  assume  the  law  of  another  state  respecting  the  alienation 
of  choses  in  action  to  be  the  same  as  our  own. 

A  purchaser  from  a  foreign  executor  or  administrator,  of  a  money  demand  due  to 
the  testator  or  intestate,  from  a  resident  of  this  state,  may  maintain  his  action 
in  our  courts  for  the  collection  of  such  demand. 

March  Term,  1865. 

Spencer  J.  Reed  recovered  a  judg:»ent  agairist  William  E.  Moore,  before  a  jus- 
tice of  the  peace  for  $89  damages.  Moore  appealed  to  the  Broome  county  court, 
and  stated  in  his  notice  of  appeal  that  the  judgment  should  have  been  more  favor- 
able to  him  in  this  — that  it  should  have  been  for  only  $75  damages.  Reed  there- 
upon served  upon  Moore  and  the  justice  an  offer  in  writing  to  allow  the  judgment 
to  be  corrected  by  being  reduced  to  $75.  Moore  did  not  accept  the  offer,  and 
Reed  recovered  a  judgment  in  the  county  court  for  only  $70  damages.  The  clerk 
allowed  Moore  (who  was  the  appellant)  to  recover  costs  in  the  county  court,  on 
the  ground  that  the  judgment  of  that  court  was  more  favorable  to  him  than  the 
offer  of  Reed,  who  was  the  respondent. 

According  to  Barnard  agt.  Pierce,  cited  in  the  text,  it  was  impossible  for  Reed 
to  place  himself  in  a  position  to  avoid  paying  costs  in  the  county  court,  for  he 
could  not  according  to  that  case,  serve  an  offer  to  allow  the  judgment  of  the  jus- 
tice to  be  reduced  below  $75  damages.  But  according  to  the  decision  in  the  text, 
he  could  have  avoided  liability  for  costs  in  the  county  court,  by  offering  to  allow 
the  judgment  of  the  justice  to  be  reduced  to  $70  or  less. 
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WILLIAM  BLISS,  for  respondent. 

R.  B.  ROOSEVELT  and  B.  W.  BONNEY,  for  appellant. 

DENIO,  J.  This  action  was  brought  in  the  superior  court 
of  New  York,  to  recover  the  sum  of  $32,321.24,  being  an 
amount  standing  to  the  credit  of  Aaron  Cohen,  as  a  dealer, 
on  the  books  of  the  defendants7  bank  in  New  York.  Cohen 
died  at  the  city  of  New  Haven,  in  Connecticut,  on  the  27th 
day  of  July,  1862.  He  left  a  last  will  and  testament,  exe- 
cuted in  New  York  on  the  llth  of  June,  1861,  which  waa 
duly  attested  by  two  witnesses,  by  which  he  appointed 
Danjel  McCord  and  Cohen  M.  Saria,  of  New  Orleans,  exe- 
cutors. The  will  was  proved  and  admitted  to  record  in 
the  probate  court  of  the  district  of  New  Haven,  in  Sep- 
tember, 1862,  and  the  executors  not  appearing  to  qualify, 
and  one  of  them  having  renounced,  administration  with 
the  will  annexed,  was  granted  to  David  J.  Peck,  of  New 
Haven,  he  giving  a  bond  with  sureties  in  the  penalty  of 
$200,000,  conditioned  to  make  an  inventory,  and  to  account, 
&c.  He  demanded  of  the  defendants  the  above  amount 
standing  to  the  credit  of  Cohen,  presenting  an  authentica- 
ted copy  of  his  appointment,  but  payment  was  declined. 
He  then  on  the  2d  December,  1862,  made  a  transfer  under 
his  hand  and  seal  of  the  debit  due  from  the  defendants  to  the 
plaintiff  in  this  action.  The  instrument  is  expressed  to  be 
in  consideration  of  $32,321.2-4  received  to  the  assignor's 
full  satisfaction,  and  it  contains  proper  words  of  sale  and 
assignment,  and  a  guaranty  of  the  collection  of  the  amount, 
and  a  promise  to  indemnify  the  plaintiff  against  loss  by 
reason  of  the  purchase.  The  plaintiff  called  at  the  bank 
with  the  instrument,  presenting  his  own  check  and  also  that 
of  Peck,  and  demanded  the  money.  He  also  exhibited  an 
instrument  signed  by  all  the  legatees  named  in  the  will 
with  the  exception  of  one  who  resided  in  an  insurgent 
state,  and  who  was  entitled  to  one-sixth  of  the  residue, 
requesting  that  the  money  might  be  paid  over  to  Peck,  as 
VOL.  XXIX.  16 
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administrator,  but  the  defendants  persisted  in  refusing  pay- 
ment, on  the  ground  apparently  that  it  could  not  safely  be 
paid  except  to  an  administrator  appointed  under  the  laws 
of  this  state. 

The  controverted  questions  of  fact  to  which  the  evidence 
on  the  trial  was  directed,  related  to  the  domicil  of  Cohen 
at  the  time  of  his  death,  and  to  the  circumstances  under 
which  the  transfers  to  the  plaintiff  were  made.  As  to  the 
first,  it  appeared  that  the  testator  was  an  unmarried  man, 
and  that  for  some  years  before  his  death  he  resided  during 
the  summer  at  New  Haven,  and  in  the  winter  in  New  York, 
living  at  a  hotel  in  both  cities.  When  in  New  Haven  he 
had  a  suite  of  apartments,  being  the  whole  of  the  first  floor 
of  one  of  the  houses  embraced  in  the  hotel,  in  which  his 
meals  were  served  at  a  private  table,  and  keeping  his  own 
horses,  carriage  and  servants,  but  in  New  York  taking  his 
meals  at  the  ordinary.  He  came  from  New  York  to  New 
Haven  in  April  preceding  his  death.  His  reasons  for 
coming  to  New  York  in  the  winter  he  declared  to  be  the 
coldness  of  the  climate  in  New  Haven,  and  the  fact  that 
his  apartments  were  not  well  warmed. 

In  his  will  he  was  described  as  Aaron  Cohen,  gentleman, 
of  the  city,  county  and  state  of  New  York.  His  estate, 
amounting  so  far  as  was  known,  to  about  one  hundred 
thousand  dollars,  besides  what  he  possessed  in  the  city  of 
New  Orleans,  of  which  no  estimate  was  made,  consisted 
of  this  money  in  the  defendants'  bank,  and  an  interest  in 
the  vessels  sailing  out  of  New  York.  It  was  proved  by 
several  witnesses,  and  it  was  not  contradicted  by  any  evi- 
dence, that  some  short  time  before  his  death  he  declared 
that  his  mind  was  fully  made  up  never  again  to  reside  in 
New  York,  or  to  go  there  except  for  a  few  days.  He  had 
just  purchased  and  paid  down  for  a  dwelling  house  for  his 
residence  in  New  Haven,  at  the  cost  of  $11,500.  He  had 
directed  his  confidential  servant  to  write  to  a  female  friend 
of  the  latter  to  engage  a  cook,  chambermaid  and  house- 


NEW  YORK  PRACTICE  REPORTS.  243 

Peterson  agt.  The  Chemical  Bank. 

keeper  for  his  house  so  purchased,  and  the  letter  was  actu- 
ally written  shortly  before  his  death  ;  and  he  had  moreover 
spoken  to  the  servant  about  engaging  a  house  carpenter  to 
make  some  repairs  on  the  house,  and  about  providing  coal 
for  the  ensuing  winter.  He  had  told  him  that  he  should 
have  furniture  purchased  to  the  amount  of  $3,000,  and 
mentioned  a  dealer  in  New  York,  of  whom  he  wished  the 
purchase  of  furniture  to  be  made.  He  declared  expressly 
that  he  intended  to  live  and  die  in  New  Haven,  and  wished 
to  be  buried  there,  and  that  after  getting  into  his  house  he 
would  never  live  at  a  hotel  again. 

It  was  very  clearly  proved  that  he  owed  no  debts  in 
New  York,  and  only  a  very  few  small  ones  in  New  Haven. 
The  legatees  in  his  will,  besides  $15,000  to  a  friend  in  New 
York,  and  $5,000  to  another  in  New  Orleans,  and  $5.500 
to  his  servants,  were  his  brothers  and  sisters  in  New  York, 
New  Orleans  and  Philadelphia. 

In  regard  to  the  transfer,  the  evidence  was  that  the  plain- 
tiff was  one  of  the  sureties  of  Peck  in  the  administration 
bond,  and  had  acted  as  his  agent  in  the  settlement  of  the 
estate.  The  consideration  did  not  appear  to  have  been 
paid  absolutely.  The  amount  was  advanced  by  the  plain- 
.tifF,  and,  together  with  other  moneys  of  the  estate,  was 
deposited  in  a  bank  in  the  name  of  the  plaintiff  as  trustee, 
he  having,  however,  by  the  agreement,  no  right  to  claim 
it  except  by  the  direction  of  Peck,  the  intention  apparently 
-being  that  it  should  be  paid  out  in  the  course  of  adminis- 
tration. 

The  defendants'  counsel  moved  for  the  dismissal  of  the 
complaint,  on  the  grounds  that  an  action  would  not  lie  by 
an  assignee  of  a  foreign  administrator  ;  that  there  was  no 
consideration  for  the  transfer,  and  that  it  was  made  to 
evade  the  laws  in  this  state,  and  that  the  probate  court  in 
Connecticut  had  not  jurisdiction  ;  and  the  counsel  also 
insisted  that  the  question  as  to  the  domicil  of  Cohen  should 
ut  least  be  submitted  to  the  jury.  The  motion  was  denied, 
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and'  the  judge  instructed  the  jury  to  find  for  the  plaintiff. 
The  defendants'  counsel  excepted.  It  was  directed  that 
the  exceptions  be  heard  in  the  first  instance  at  the  general 
term.  The  verdict  was  for  the  plaintiff  for  the  amount 
claimed,  with  interest,  and  judgment  for  the  plaintiff  was 
rendered  thereon  at  the  general  term,  upon  which  the 
defendants  brought  this  appeal. 

The  evidence  was  quite  conclusive  that  the  domicil  of 
Cohen  at  the  time  of  his  death  was  at  New  Haven.  The 
purchase  of  an  extensive  dwelling  house  for  his  residence, 
the  measures  taken  to  furnish  it  with  servants,  and  to  repair 
and  supply  it  with  furniture  and  fuel,  and  the  intention  to 
make  it  his  permanent  abode  for  the  remainder  of  his  life, 
were  shown  by  positive  evidence  which  was  wholly  uncon- 
tradicted.  Upon'  this  evidence  there  was  no  question  for 
the  jury,  and  if  a  verdict  had  been  returned  involving  a 
denial  of  its  effect,  it  would  at  once  have  been  set  aside. 
If  it  be  conceded  that  prior  to  these  acts  and  this  mani- 
festation of  intention,  it  was  equivocal  whether  his  resi- 
dence was  at  New  York  or  New  Haven,  it  was  no  longer 
so  after  he  had  provided  himself  with  a  residence  in  the 
latter  city,  with  the  absolute  determination  permanently 
to  occupy  it.  It  follows  that  the  probate  court  of  the  dis- 
trict, which  embraced  the  city  of  New  Haven,  had  juris- 
diction. The  record  of  that  court  admitting  the  will  to 
probate,  and  appointing  an  administrator  upon  the  default 
of  executors  named  in  it  to  appear  and  qualify,  was  by 
force  of  the  constitution  and  laws  of  the  United  States, 
entitled  to  full  faith  and  credit  in  the  courts  of  this  state. 
A  foreign  executor  or  administrator  (and  one  appointed 
under  the  laws  of  a  sister  state  of  the  union  is  foreign  in 
the  sense  of  the  rule),  cannot  sue  in  his  representative 
character  in  the  courts  of  this  state.  The  question 
whether  a  party  deriving  title  to  a  chose  in  action  by 
transfer  from  such  an  executor  or  administrator,  can  prose- 
cute the  debtor  residing  here  in  our  courts,  has  been  vari- 
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ously  decided  in  the  cases  to  which  we  have  been  referred. 
In  the  supreme  court  in  the  first  district,  the  Merchants' 
Bank  of  New  York  was  sued  for  refusing  to  transfer  to  the 
plaintiff  one  hundred  shares  of  its  stock,  to  which  the  latter 
made  title  by  transfers  from  the  executors  of  one  Robert 
Middlebrook,  in  whose  name  the  stock  stood  on  the  book? 
of  the  bank.  He  died  at  his  residence  in  Connecticut,  and 
his  will  had  been  proved,  and  letters  testamentary  had  been 
issued  by  the  probate  court  of  the  proper  district  in  the 
state.  The  plaintiff  was  a  legatee  of  a  certain  amount  of 
the  testator's  stock,  and  the  shares  in  controversy  had  been 
assigned  to  him  in  satisfaction  of  the  legacy.  The  court 
held  that  the  executors  became  vested  with  the  title  to  the 
stock,  and  that  the  plaintiff,  though  he  derived  his  title 
under  them-,  could  enforce  his  right  against  the  bank  in  our 
courts,  and  judgment  was  accordingly  given  in  his  favor. 
(Middlebrook  agt.  The  Merchants'  Bank,  27  How.  Pr.  474  ; 
S.  C.  at  a  special  term,  24  Id.  267.)  Jl  different  rule  has  been 
established  in  the  courts  of  New  Hampshire  and  of  Maine. 
(Thompson  agt.  Nelson,  2  JV.  H.  291 ;  Stearns  agt.  Burnham, 
5  Greenl.  261.)  In  each  of  these  cases  the  defendant  was 
sued  as  the  maker  of  a  promissory  note  by  parties  claiming 
as  indorsers,  under  indorsement  by  the  executors  of  the 
payees,  who  were  respectively  residents  of  Massachusetts, 
and  whose  wills  were  proved  and  letters  issued  thereon  in 
that  state.  The  defendant  prevailed  in  each  case,  on  the 
objection  that  the  respective  plaintiffs  were  subject  to  the 
same  disability  to  sue  which  would  have  attached  to  the 
executors  if  they  had  attempted  to  prosecute  in  another 
state  than  that  under  whose  laws  their  letters  testamentary 
were  granted.  In  the  first  case  the  judgment  was  placed 
upon  the  English  ecclesiastical  law,  by  which  probates  of 
wills  and  grants  of  administration  are  void,  when  not  made 
by  the  ordinary  of  the  proper  diocese,  a  doctrine  which  I 
do  not  think  applicable  to  the  questions  arising  between 
different  states,  as  it  makes  no  allowance  for  the  principles 
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of  international  comity.  In  the  case  in  Maine,  it  was 
thought  that  allowing  a.  recovery  would  be  an  indirect 
mode  of  giving  operation  in  Maine  to  the  laws  of  Massa- 
chusetts, and  also  that  the  effects  of  the  deceased  might 
thereby  be  withdrawn  from  the  state,  to  the  prejudice  of 
the  creditors  residing  there.  The  precise  case  now  before 
us  came  before  the  supreme  court  of  the  United  States  in 
Harper  agt.  Butler  (2  Peters,  239).  The  suit  was  brought 
in  Mississippi,  on  a  chose  in  action  originally  existing  in 
favor  of  a  citizen  of  Kentucky,  who  died  there,  and  whose 
executors  having  letters  testamentary  issued  in  that  state, 
assigned  it  to  the  plaintiff.  In  Mississippi  choses  in  action 
are  assignable,  so  as  to  permit  the  assignee  to  sue  in  his 
OAvn  name,  as  is  now  the  case  in  this  state.  The  question 
arose  on  demurrer  to  the  complaint,  and  the  district  court 
sustained  the  demurrer.  The  judgment  was  reversed  upon 
a  short  opinion  by  Chief  Justice  MARSHALL,  which  merely 
states  the  point,  and  contains  no  general  reasonings.  No 
counsel  appeared  on  behalf  of  the  defendants.  The  case 
in  Maine  was  made  the  subject  of'ccmment  in  Story's 
Treatise  on  the  Conflict  of  Laws  (§§  258,  259),  and  is  deci- 
dedly disapproved  by  the  learned  writer.  He  says,  that 
upon  the  reasonings  of  the  case  a  promissory  note  would 
cease  to  be  negotiable  after  the  death  of  the  payee,  which, 
he  observes,  would  not  be  an  admissible  proposition.  It 
seems  clear  to  me  that  there  are  no  precedents  touching 
the  question  which  are  binding  upon  this  court,  or  which 
can  relieve  it  from  the  duty  of  examining  the  question  upon 
its  principle.  There  are  certain  legal  doctrines,  now  very 
well  established,  which  have  a  strong  bearing  upon  the 
point.  It  is  very  clear,  in  the  first  place,  that  neither  an 
executor  or  administrator,  appointed  in  a  foreign  political 
jurisdiction,  can  maintain  a  suit  in  his  own  name  in  our 
courts.  Foreign  laws  have  no  inherent  operation  in  this 
state ;  but  it  is  not  on  this  account,  solely  or  principally, 
that  we  deny  foreign  representatives  of  this  class  a  stand- 
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ing  in  our  courts.  The  comity  of  nations,  which  is  a  part 
of  the  common  law,  allows  a  certain  effect  to  titles  derived 
under,  and  powers  created  by  the  laws  of  other  countries. 
Foreign  corporations  may  become,  parties  to  contracts  in 
this  state,  and  may  sue  or  be  sued  in  our  courts  on  con- 
tracts made  here,  or  within  the  jurisdiction  which  created 
them.  The  limitation  of  that  right  is  the  inhibition  to  do 
anything  in  its  exercise  which  shall  be  hostile  to  our  own 
laws  and  policy  (Bank  of  Augusta  agt.  Earle,  13  Pet.  519; 
Bard  agt.  Pool,  2  Kern.  495,  505,  and  cases  cited),  and 
nothing  can  be  more  clearly  the  emanation  of  sovereign 
political  power  than  the  creation  of  a  corporation.  Again, 
the  receivers  of  insolvent  foreign  corporations,  and  assign- 
ees of  bankrupt  and  insolvent  debtors,  under  the  laws  of 
other  states  and  countries,  are  allowed  to  sue  in  our  courts. 
It  is  true,  their  titles  are  not  permitted  to  overreach  the 
claims  of  domestic  creditors  of  the  same  debtors,  pursuing 
their  remedies  under  our  laws,  but  in  the  absence  of  such 
contestants,  they  fully  represent  the  rights  of  the  foreign 
debtors.  (Story's  Con.  of  Laws,  §  112  ;  Hoyt  agt.  Thompson, 
1  Sdd.  320 ;  S.  C.  19  JV.  Y.  207  ;  Willets  agt.  Waite,  25  JV. 
Y.  584.)  It  is  not,  therefore,  because  the  executor  or 
administrator  has  no  right  to  the  assets  of  the  deceased 
existing  in  another  country,  that  he  is  refused  a  standing 
in  the  courts  of  such  country,  for  his  title  to  such  assets, 
though  conferred  by  the  law  of  the  domicil  of  the  deceased, 
is  recognized  everywhere.  Reasons  of  form,  and  a  solici- 
tude to  protect  the  rights  of  creditors  and  others,  resident 
in  the  jurisdiction  in  which  the  assets  are  found,  have  led 
to  the  disability  of  foreign  executors  and  administrators, 
which  disability,  however  inconsistent  with  the  principle, 
is  very  firmly  established.  We  hold  that  if  the  debtors  of 
the  deceased  will  voluntarily  pay  what  they  owe  to  the  for- 
eign executor,  such  payment  will  discharge  the  debts,  and 
the  moneys  so  collected  will  be  subject  to  the  administra- 
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tion  of  such  foreign  executors  (Parsons  agt.  Lyman,  20  JV. 
F.  103). 

But  the  principle  of  law  which  I  think  govern8  this  case, 
is  that  the  succession  to  the  personal  estate  of  a  deceased 
person  is  governed  by  the  law  of  the  country  of  his  domi- 
cil  at  the  time  of  his  death.  This  is  so,  whether  the  suc- 
cession is  claimed  under  the  law  providing  for  intestacy,  or 
for  transmissions  by  last  will  and  testaments  (see  Parsons 
agt.  Lyman,  supra,  and  authorities  cited  at  p.  112).  It  is  not 
so  held  because  the  foreign  legislation  or  the  local  institu- 
tions have  any  extra  territorial  force,  but  from  the  comity 
of  nations.  Accordingly,  it  is  a  necessary  supplement  to 
the  doctrine  that  if  the  law-making  power  of  the  state 
where  the  property  happens  to  be  situated,  or  the  debtor 
of  the  deceased  resides,  to  subserve  its  own  policy,  has 
engrafted  qualifications  or  restrictions  upon  the  rights  of 
those  who  would  succeed  to  the  estate  by  the  law  of  the 
domicil,they  must  take  their  rights  subject  to  such  restric- 
tions. One  of  the  most  natural  as  well  as  most  usual  of 
these  qualifications  is  that  which  is  intended  to  secure  the 
creditors  of  the  deceased  residing  in  the  country  where 
the  assets  exist.  It  is  in  part  to  subserve  this  policy  that 
the  personal  representatives  are  not  permitted  to  prosecute 
the  debtor  or  parties  who  withhold  his  effects  in  our  courts. 
But  the  protection  to  the  creditors  is  further  secured  by 
the  remedy  which  is  provided  by  allowing  them  to  take 
out  administration  in  the  jurisdiction  where  the  assets  are. 
If  the  deceased  have  any  relatives  in  this  state  who  would 
be  preferably  entitled,  they  can  be  summoned,  and  if  they 
elect  to  take  out  letters  themselves,  they  will  be  compella- 
ble  to  give  bonds,  and  the  creditors  will  then  be  made 
secure  in  their  rights  ;  or  if  the  relatives  refuse  to  assume 
that  responsibility,  then  the  creditors  may  themselves  be 
appointed,  and  thus  qualified  to  take  possession  of  the 
assets  here  upon  the  same  terms  (2  R.  S.  73,  §§  23  and  24). 
If  the  debtors  of  the  estate  elect  to  pay  to  the  foreign 
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representative,  or  to  deliver  to  him  the  movable  assets 
before  the  granting  of  administration  in  this  state,  the 
domestic  executors  are  put  to  the  inconvenience  of  assert- 
ing their  rights  in  the  courts  of  the  country  of  their  debt- 
or's domicil,  against  his  representatives  appointed  under 
the  laws  of  that  country,  just  as  they  would  have  been, 
compelled  to  do  if  all  his  effects  had  been  situated  there. 
Another  general  principle  of  law  necessary  to  be  adverted 
to,  is  that  the  executor  of  a  testator,  as  soon  at  least  as  he 
has  clothed  himself  with  the  commission  of  the  probate 
court,  is  vested  with  the  title  'to  all  the  movable  property 
and  rights  of  action  which  the  deceased  possessed  at  the 
instant  of  his  death.  The  title  of  the  executor,  it  is  true, 
is  fiduciary,  and  not  beneficial.  That  title  is,  however, 
perfect  against  every  person  except  the  creditors  and  lega- 
tees of  the  deceased.  The  devolution  of  ownership  is 
direct  to  the  representative,  and  the  beneficiaries  take  no 
title  in  the  specific,  or  title  which  the  law  can  recognize. 
An  administrator  with  the  will  annexed,  has  the  same  rights 
of  property  as  the  executors  named  in  the  will  would  have 
had  if  they  had  qualified  (2  R.  S.  72,  §  22). 

The  law  of  maintenance,  while  it  existed,  prohibited 
the  transfer  of  the  legal  property  in  a  chose  in  action,  so  as 
to  give  the  assignee  a  right  of  action  in  his  own  name.  But 
this  is  now  abrogated,  and  such  a  demand  as  that  which 
is  asserted  against  the  defendant  in  this  suit,  may  be  sold 
and  conveyed  so  as  to  vest  in  the  purchaser  all  the  legal 
as  well  as  the  equitable  rights  of  the  original  creditor 
(Code,  §  111).  Though  such  demands  are  not  negotiable 
in  precisely  the  same  sense  as  commercial  paper,  since  the 
assignee  is  subject  to  every  substantial  defence  which 
might  have  been  made  against  the  assignor,  yet  where,  as 
in  this  case,  no  such  defence  exists,  the  transfer  is  absolute 
and  complete.  The  title  which  is  vested  in  the  executor, 
carries  with  it  the  "jus  disponendi  "  which  generally  inheres 
in  the  ownership  of  property.  It  is  a  general  rule  of  "  law 
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and  equity,"  says  Judge  WILLIAMS,  in  his  treatise  on  exe- 
cutors, "  that  an  executor  or  administrator  has  an  absolute 
power  of  disposal  over  the  whole  personal  effects  of  his 
testator  or  intestate,  and  that  they  cannot  be  followed  by 
outsiders,  much  less  by  legatees,  either  general  or  specific, 
into  the  hands  of  the  alienee."  (Treatise  p.  796  ;  see  also 
Whale  agt.  Booth,  4  Term  R.  625,  in  note  to  Farr  agt.  New- 
man ;  Sutherland  agt.  Brush,  7  Johns.'  Ch.  17 ;  Rawlison  agt. 
Stone,  3  Wils.  1  ;  Harper  agt.  Butler,  supra.) 

It  follows  that  the  plaintiff  presented  himself  to  the 
superior  court  as  the  owner  by  purchase  and  assignment 
of  the  debt  against  the  defendant,  from  a  person  holding 
the  title,  and  hence  having  authority  to  sell.  He  claimed 
to  recover  not  as  the  representative  of  any  other  party, 
but  a-s  the  substituted  creditor  of  the  defendants'  bank. 
He  had,  it  is  true,  to  make  title  through  the  will  of  Cohen, 
and  the  proceedings  of  the  probate  court  of  Connecticut. 
But  the  validity  of  that  title  depended  upon  the  law  of 
Connecticut,  that  being  the  place  of  the  domicil  of  the 
former  owner  of  the  demand.  The  validity  of  every  trans- 
fer, alienation  or  disposition  of  personal  property,  depends 
upon  the  law  of  the  owner's  domicil  (Story  on  Con.  of 
Laws,  §  383).  In  the  absence  of  proof  to  the  contrary,  we 
assume  the  law  of  Connecticut  respecting  the  alienation 
of  choses  in  action  to  be  the  same  as  our  own.  If  Cohen 
had  at  his  death  been  a  resident  of  this  state,  and  his 
administrator  with  the  will  annexed,  had  sold  and  assigned 
to  the  plaintiff  his  demand  against  the  bank,  there  is  no 
manner  of  doubt  but  that  the  assignee  upon  the  refusal  of 
the  bank  to  pay  the  amount,  could  have  maintained  this 
action.  Hence  there  is  not,  I  think,  any  reason  why  the 
plaintiff  should  be  precluded  from  maintaining  his  action, 
on  account  of  his  making  title  through  a  foreign  adminis- 
trator. The  rule  is  not  that  our  courts  do  not  recognize 
titles  thus  acquired.  It  is  simply  that  foreign  executors 
or  administrators  can  have  no  standing  in  our  courts.  The 
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plaintiff  does  not,  occupy  that  position.  He  sues  in  hia 
own  right  and  for  his  own  interest,  and  represents  no  one. 
In  my  opinion,  the  disability  to  sue  does  not  attach  to  the 
subject  of  the  action,  but  is  confined  to  the  person  of  the 
plaintiff.  If  he  is  an  unexceptional  suitor,  and  there  is  no 
rule  of  form  or  of  policy  which  repels  him  from  our  courts, 
he  is  to  be  received,  and  he  may  make  out  his  own  title  to 
the  subject  claimed,  in  any  manner  allowed  by  law ;  and 
it  has  been  shown  that  the  title  acquired  through  a  foreign 
administrator  is  universally  respected  by  the  comity  of 
nations.  It  is  pretty  obvious  from  the  evidence  of  the 
circumstances  of  the  transfer  by  Peck  to  the  plaintiff,  that 
its  object  was  to  avoid  objections  which  might  be  taken  if 
Peck  had  sued  in  his  own  name  as  administrator,  with- 
out taking  out  letters  here.  There  was  no  other  con- 
ceivable motive  for  the  plaintiff  to  purchase  the  moneyed 
demand,  payable  immediately,  for  its  precise  amount  paid 
down.  If  his  check  on  the  bank,  drawn  shortly  after  the 
transfer,  had  been  answered,  he  would  have  received  the 
precise  amount  he  had  parted  with,  and  the  transaction  at 
the  best,  would  have  been  paying  with  one  hand  to  receiv- 
ing the  same  amount  back  with  the  other.  If  he  failed  to 
realize  the  amount,  he  was  to  be  indemnified  by  Peck. 
This  circumstance,  and  the  manner  in  which  the  assumed 
consideration  was  disposed  of,  would  doubtless  have  led 
the  jury  to  find  that  the  form  adopted  was  resorted  to  in 
order  to  enable  the  administrator  to  avail  himself  of  the 
balance  in  the  defendants'  bank,  without  taking  out  admin- 
istration here.  Still  as  between  the  plaintiff  and  Peck, 
the  interest  in  the  demand  passed.  Peck  would  have  been 
estopped  by  his  conveyance  under  seal,  containing  an 
acknowledgment  of  the  payment  of  the  consideration,  from 
setting  up  that  nothing  had  passed  by  the  conveyance. 

I  am  of  the  opinion  that  the  defendant  cannot  make  a 
question  as  to  the  consideration.  If  all  the  parties  had 
been  residents  of  this  state,  a  transfer  of  the  demand, 
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good  as  between  the  parties  to  that  transfer,  would  have 
obliged  the  defendant  to  respond  to  the  action  of  the  trans- 
feree. Then  if  we  hold,  as  I  think  we  should,  that  the 
objection  to  the  suit  of  the  administrator  was  in  the  nature 
of  a  personal  disability  to  sue,  and  not  an  infirmity  inhering 
in  the  subject  of  the  suit;  the  fact  that  the  transfer  was 
made  for  the  purpose  of  getting  rid  of  the  objection, 
should  not  prejudice  the  plaintiff.  The  cases  which  have 
been  referred  to  upon  this  point,  have  considerable  analogy. 
The  constitution  and  laws  of  the  United  States,  confer 
upon  the  courts  of  the  union,  jurisdiction  in  suits  between 
citizens  of  different  states,  with  an  exception  contained  in 
the  act  of  congress  of  one  suing  as  the  assignee  of  a  chose 
in  action  of  a  party  whose  residence  was  such  as  not  to 
permit  him  to  sue. 

In  an  action  by  an  assignee  concerning  the  title  to  land 
which  was  not  within  the  exception,  it  was  held  not  to  be  an 
objection  which  the  defendant  could  take,  that  the  assign- 
ment was  made  for  the  purpose  of  removing  the  difficulty 
as  to  jurisdiction  (Briggs  agt.  French,  2  Sumner,  251).  In  a 
late  case  in  this  court  against  a  foreign  corporation  which 
could  not  be  prosecuted  here  except  by  a  resident  of  this 
state,  unless  the  cause  of  action  arose  here,  or  the  subject 
of  the  action  was  situated  here,  it  was  held  to  be  no 
objection  that  the  assignment  of  the  demand,  by  one  not 
qualified  by  his  residence  to  sue,  to  the  plaintiff  who  was 
thus  qualified,  was  made  for  the  purpose  of  avoiding  the 
,  difficulty,  could  not  be  sustained  (McBride  agt.  The,  Farmers' 
Bank,  26  N.  Y.  450).  I  have  riot  thus  far  referred  to  the 
circumstances  that  Cohen  was  shown  not  to  have  owed  any 
debts  in  this  state.  That  fact  was  proved  as  strongly  as 
in  the  nature  of  the  case  such  a  position  could  be  estab- 
lished. The  administrator,  whose  business  it  was  to  ascer- 
tain the  existence  of  debts,  and  the  confidential  servant 
of  Cohen,  who  was  very  familiar  with  his  transactions, 
affirmed  that  there  are  none  ;  and  the  defendant  gave  no 
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evidence  on  the  snbject.  The  motive  of  policy  for  forbid- 
ding the  withdrawal  of  assets,  to  the  prejudice  of  domestic 
creditors,  did  not  therefore  exist  in  this  case.  Still,  if  the 
rule  is  that  neither  the  foreign  administrator  or  his  assignee 
can  maintain  an  action  in  our  courts  to  collect  a  debt 
against  a  debtor  residing  here,  on  account  of  its  tendency 
to  prejudice  domestic  creditors,  the  exceptional  features 
of  the  present  case  would  not  change  the  principle.  It 
would  often  be  more  difficult  than  in  this  case  to  dis- 
prove the  existence  of  such  debts.  But  I  am  of  opinion 
that  the  objection  should  be  regarded  as  formal,  and  that 
it  does  not  exist  where  the  plaintiff  is  not  a  foreign  execu- 
tor or  administrator,  but  sues  in  his  own  right,  though  his 
title  may  be  derived  from  such  a  representative. 

I  am  in  favor  of  affirming  the  judgment  of  the  supreme 
court. 


COUNTY  COURT. 

S.  M.  BAIRD,  respondent  agt.  JOHN  G.  PRIDMORE,  appellant. 

A  summons  issued  by  a  justice  of  the  peace  does  not  require  a  United  States 
revenue  stamp. 

Livingston  County,  May  12,  1865. 

HUBBARD,  County  Judge.  This  action  was  commenced 
by  summons,  issued  by  a  justice  of  the  peace,  and  which 
was  as  follows  :  "  To  answer  S.  M.  Baird  in  a  civil  action 
to  his  damage  of  two  hundred  dollars  or  under."  There 
is  no  other  statement  of  claim  in  the  summons.  The  sum- 
mons was  not  stamped. 

It  is  claimed  by  appellant  that  it  should  have  been 
stamped  with  a  fifty  cent  internal  revenue  stamp,  and  for 
lack  of  such  stamp  it  was  void,  and  the  judgment  should 
be  reversed. 
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The  respondent  claims:  1st.  That  the  law  requiring 
the  process  of  state  courts  to  be  stamped  is  unconstitu- 
tional. 2d.  That  the  summons  in  this  case  is  not  within, 
the  requirements  of  the  law. 

The  authorities  on  the  question  of  the  constitutionality 
of  the  law  are  very  near  equal,  and  it  might  seem  ostenta- 
tious for  a  county  court  to  give  an  elaborate  opinion  deter- 
mining the  just  weight  of  the  respective  authorities,  unless 
absolutely  necessary.  On  a  careful  consideration  of  the 
whole  matter,  I  do  not  think  such  necessity  exists  in  this 
case.  I  will  assume  the  law  to  be  constitutional.  The 
question  then  remains  :  Does  the  law  require  a  justice's 
summons  to  be  stamped  ?  It  is  clear  that  by  the  terms  of 
the  law  the  only  process  from  a  justice's  court  requiring 
to  be  stamped  is  a  "  writ,  in  which  the  amount  claimed  is 
$100  or  over."  The  question  in  this  case  then  is  :  Is  this 
summons  a  "writ"  claiming  $100  or  over?  But  leaving 
out  the  latter  clause,  is  it  a  "writ"  within  the  meaning 
of  the  law  ?  It  is  a  little  difficult  to  determine  what  is 
now  in  this  state  a  true  definition  of  the  term  writ.  But 
a  common  law  definition,  and  which  congress  may  well 
have  had  in  view,  requires  a  seal.  (See  Bouvier's  Law  Dic- 
tionary, Writ.]  This  summons  neither  had  nor  required  a 
seal.  Nor  did  a  justice's  warrant  require  a  seal  at  common 
law  (42  Barb.  R.  215).  It  was,  therefore,  not  regarded  as 
a  writ.  It  might  be  under  seal,  and  would  then  probably 
be  considered  a  writ. 

If  it  requires  a  seal  within  the  meaning  of  this  law  to 
constitute  a  "  writ"  then  of  course  this  summons  needed 
no  stamp.  By  the  terms  of  the  law,  "  writs  or  other  origi- 
nal process  in  courts  of  record  "  require  stamps.  But  in 
justices'  courts  "  other  original  process  "  do  not  require 
stamps.  And  "  no  writ,  summons,  or  other  process,  issued 
by  a  justice  of  the  peace,"  except  "a  writ  in  which  is 
claimed  $100  or  over,"  is  subject  to  stamp  duties. 

This  summons  did  not  require  any  statement  of  claim,  and 
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the  respondent  insists  that  it  should  not  be  interpreted  to 
state  any.  But  whatever  may  be  its  true  interpretation 
in  that  respect,  or  whatever  may  be  held  to  be  a  correct 
definition  of  "  writ,"  it  will  still  be  difficult  to  hold  that  a 
justice's  summons  requires  a  stamp.  Congress  has  clearly 
made  a  distinction  between  "  writs,  summons  and  other 
original  process,"  and  in  courts  not  of  record,  has  only 
taxed  "  writs,"  while  "  summons  or  other  process,  issued 
by  a  justice  of  the  peace,  except  writs,"  are  exempt.  If 
we  cannot  tell  precisely  what  they  included  in  each  class 
of  "  summons,"  "  writ  "  and  "  other  process,"  we  can  yet 
see  that  they  made  the  classes,  and  that  they  more  proba- 
bly included  justices'  summons  in  the  class  of  "  summons 
and  other  original  process,"  than  in  the  class  of  "  writs." 
In  this  view  the  judgment  should  be  affirmed. 


SUPREME  COURT. 

HENRY  B.  CLAPP,  and  others  agt.  PETER  L.  SCHUTT,  and 

others. 

A  sheriff  has  no  right  of  action  against  bail,  under  section  203  of  the  Code,  until 
he  has  sustained  damages  from  the  liability  as  bail  which  the  law  imposes  upon 
him;  that  is,  damages  by  reason  of  failure  of  bail  to  justify,  or  other  bail  to 
be  put  in.  And  such  damages  must  be  averred  and  shown. 

Whether  the  sheriff  may  assign  his  right  of  action  which  he  may  have  against 
bail.  Querl? 

New  York  General  Term,  July,  1865. 

Before  INGRAHAM,  CLERKE  and  BARNARD,  Justices. 

DEMURRER  to  complaint. 

INGRAHAM,  P.  J.  I  do  not  deem  it  necessary  to  decide 
in  this  case  whether  the  sheriff  may  or  may  not  assign  the 
right  of  action  which  he  may  have  against  the  bail.  I  can 
see  no  reason  why,  after  that  right  has  become  perfect,  and 
he  has  an  action  for  damages  on  the  undertaking,  he  may 
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not  assign  that  right  to  a  third  person.  I  think,  however, 
other  views  of  this  case  are  decisive  of  the  question  raised 
on  the  demurrer. 

The  bail  originally  put  in  were  excepted  to,  and  did  not 
justify.  They  did  not,  therefore,  become  responsible  to 
the  plaintiffs,  and  the  sheriff  became  liable  as  bail  in  the 
action  (§201  of  the  Code).  From  this  liability  he  can  be 
discharged  by  putting  in  other  bail.  By  the  203d  section, 
the  bail,  in  case  they  do  not  justify,  or  other  bail  is  not 
given,  become  liable  to  the  sheriff  by  action  for  damages 
which  he  may  sustain  by  reason  of  such  omission  (§  203). 
This  section  is  intended  to  secure  the  sheriff  against  the 
consequences  of  a  failure  to  justify,  or  to  put  in  other  bail. 
The  liability  he  assumes  is  to  be  bail  himself,  and  he  has 
a  right  to  recover  from  the  original  bail  the  damages  which 
he  sustains  by  reason  of  that  liability.  It  is  apparent, 
therefore,  that  he  has  no  action  against  the  bail  until  he 
has  sustained  damage  from  the  liability  as  bail  which  tho 
law  imposes  upon  him.  His  right  of  action  is  not  to 
recover  for  not  putting  in  bail,  or  surrendering  the  princi- 
pal, but  for  damages  which  he  may  sustain  by  reason  of 
such  omission  to  justify,  &c.,  and  until  he  has  sustained 
such  damage  he  has  no  right  of  action  against  the  bail. 
In  this  respect  this  liability  of  the  bail  is  different  from 
that  under  which  the  bail  to  the  sheriff  were  liable  under 
the  old  system.  They  were  liable  if  they  did  not  put  in 
bail  in  the  action.  Under  the  present  system  the  liability 
is  for  the  damages  which  the  sheriff  has  sustained.  From 
what  I  have  said,  it  is  easy  to  define  what  the  complaint 
should  contain  to  make  out  a  sufficient  cause  of  action. 

It  is  not  the  only  facts  preliminary  to  giving  the  under- 
taking, the  neglect  to  justify  or  substitute  other  bail,  and 
the  recovery  of  judgment  in  the  original  action  with  the 
execution,  but  also  that  the  sheriff  has  sustained  damage 
in  the  action,  and  a  statement  of  what  that  damage  was. 
This  would  be  necessary  to  enable  the  sheriff  to  recover 
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in  his  own  name.  It  would  be  just  as  necessary  if  the 
plaintiff',  us  assignee,  could  maintain  an  action.  In  this 
respect  the  complaint  demurred  to  is  defective.  There  is 
no  averment  of  uny  damages,  nor  is  it  even  averred  that 
the  sheriff  has  in  any  respect  been  damaged,  and  without 
that  there  is  no  cause  of  action  stated. 

The  demurrer  in  this  respect  is  well  taken,  and  the  judg- 
ment should  be  affirmed. 

CLERKE,  J.  The  plaintiff  can  maintain  this  action  only 
as  the  party  for  whose  benefit  it  was  originally  made,  or  as 
the  assignee  of  the  sheriff,  either  as  obligee  or  assignee. 
The  commissioners,  I  think,  from  the  whole  tenor  of  the 
provisions  relating  to  arrest  and  bail,  intended  that  the 
undertaking  given  by  a  defendant  on  his  arrest,  should  be 
made  as  a  contract  with  the  plaintiff  in  the  action,  leaving 
it  to  the  option  of  the  latter  to  accept  it  or  not,  as  he  may 
deem  proper  (^  192).  If  he  decides  on  not  accepting  it, 
he  must  notify  the  sheriff  to  that  effect  within  ten  days 
after  he  receives  a  certified  copy  of  it,  otherwise  he  shall 
be  deemed  to  have  accepted  it.  After  the  service  of  the 
notice  refusing  to  accept  the  bail,  it  ceases  to  have  any 
effect  unless  the  bail  justify  in  the  manner  prescribed,  and 
after  due  examination  as  to  the  sufficiency  of  the  sureties, 
the  judge  indorses  his  allowance  on  the  undertaking. 
Unless  this  be  done,  the  plaintiff  is  no  party  to  the  instru- 
ment, for  he  has  otherwise  positively  rejected  it.  If  the 
bail  should  justify,  and  be  allowed  after  the  refusal  to 
accept,  the  instrument  is  revived,  and  the  plaintiff  is  com- 
pelled to  accept,  and  becomes  the  obliged  for  whom  it  was 
originally  designed.  In  the  case  before  us,  the  plaintiff 
gave  notice  that  he  would  not  accept  the  bail ;  the  bail 
never  justified,  and  nothing  whatever  was  done  by  the 
defendant  in  relation  to  the  undertaking.  The  plaintiff,  as 
in  any  other  instrument  which  the  party  neglects,  ceased 
to  have  any  interest  in  it.  If  this  is  so,  he  certainly  can- 
not sue  as  the  original  obligee  of  the  undertaking.  But  it 
.  VOL.  XXIX.  17 
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is  insisted  that  he  can  sue  as  the  assignee  of  the  sheriff  j 
the  latter  having  the  same  power  to  assign  as  he  had  under 
the  former  system  to  assign  bail  bonds.  As  I  have  already 
mentioned,  in  the  new  system  the  plaintiff  is,  I  think, 
exclusively  the  party  to  whom  the  instrument  is  executed. 
Section  187,  indeed,  does  not  state  in  express  words  when 
prescribing  what  the  undertaking  shall  contain,  to  whom 
it  shall  be  executed,  and  in  fact,  the  undertaking  never  con- 
tains the  name  of  an  obligee.  Still,  I  have  no  doubt,  for 
the  reasons  above  stated,  that  the  undertaking  is  not  a  con- 
tract with  the  sheriff,  and  that  he  therefore  has  no  assign- 
able interest  in  it.  To  be  sure,  by  section  203,  the  bail 
shall,  unless  they  justify  in  the  manner  directed  by  sections 
193,  195,  196,  or  other  bail  be  given  or  justified,  be  liable 
to  the  sheriff  in  an  action  for  damages  which  he  may  sus- 
tain by  reason  of  such  omission.  This-,  however,  does  not 
show  that  he  has  any  assignable  interest  in  the  undertaking, 
By  the  provisions  of  the  Revised  Statutes,  founded  on  the 
common  law  practice,  the  defendant  when  arrested,  gave 
a  bond  executed  by  himself  and  two  sureties,  to  the  officer 
making  the  arrest  (2  R.  S.  348,  marginal,  §  12),  conditional 
that  he  would  put  in  special  bail  within  twenty  days  after 
the  return  day  of  the  writ,  &c.,  and  by  the  next  section 
it  is  provided  if  default  be  made  in  condition  of  the- bond, 
the  sheriff  may  assign  the  bond  to  the  plaintiff  in  the 
action.  But  no  provision  of  this  kind  is  made  in  the  sys- 
tem established  by  the  Code,  which  is  a  complete  substi- 
tute for  the  old  practice.  Nothing  is  said  of  the  assign- 
ment, or  the  right  of  the  sheriff  to  assign.  No  such  word 
appears  in  the  sections  relating  to  arrest  and  bail,  conse- 
quently when  the  plaintiff  refuses  to  accept  the  bail,  and 
they  fail  to  justify,  their  only  liability  is  that  given  by 
section  203,  in  an  action  by  the  sheriff  not  on  the  contract, 
but  for  the  damages  which  he  may  have  sustained  by  rea- 
son of  their  omission  or  neglect. 

The  judgment  should  be  affirmed,  with  costs. 
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NEW  YORK  COMMON  PLEAS. 

ELISHA  BLOOMER,  plaintiff  and  respondent  agt.  WARREN 
M.  MERRILL,  defendant  and  appellant. 

Where  there  is  no  provision  in  an  agreement  for  letting  premises  that  the  land- 
lord shall  make  repairs,  the  tenant  takes  the  premises  for  better  or  worse,  and 
must  pay  the  rent  for  the  term  demised,  the  landlord  being  under  no  obligation 
to  repair  them. 

Where  a  tenant  before  the  expiration  of  his  term,  informs  his  landlord  that  the 
premises  are  not  fit  to  live  in,  and  that  he  will  surrender  them  and  have  nothing 
further  to  do  with  them,  and  pays  up  the  rent  to  that  time,  and  the  landlord 
informs  him  that  he  will  let  the  premises  on  his  (the  tenant's)  account,  and 
hold  him  responsible  for  the  rent,  it  is  no  evidence  of  a  surrender,  although  the 
landlord  afterwards  lets  the  premises  to  a  new  tenant,  who  pays  rent  to  him. 

Where  a  justice  of  the  peace  fails  to  render  his  decision  in  a  cause  submitted  to 
him  within  the  time  prescribed  by  statute,  he  loses  jurisdiction,  and  the  action 
is  no  bar  to  another  action  for  the  same  cause. 

General  Term,  July,  1865. 

DALY,  BRADY  and  CARDOZO,  Judges. 

THIS  action  was  commenced  to  recover  an  alleged  balance 
due  for  rent  of  a  portion  of  premises  No.  45  Grove  street, 
from  January  1st,  1864,  till  May  1st,  1864,  at  the  rate  of 
$35  a  month.  The  defendant  claimed  t$>  have  surrendered 
the  premises  to  the  plaintiff  on  the  28th  of  December, 
1863;  and  as  a  second  defence,  claimed  that  the  demised 
premises,  without  any  fault  or  neglect  on  his  part,  became 
untenantable  and  unfit  for  occupation,  and  that  he,  the 
defendant,  therefore  quit  and  surrendered  the  premises  to 
the  plaintiff,  before  the  rent  claimed  accrued  or  became 
due  ;  and  as  a  third  defence,  claimed  that  part  of  the  claim 
had  been  previously  adjudicated. 

On  the  question  of  surrender,  it  appeared  that  on  the 
1st  of  December,  1863,  defendant  went  to  plaintiff  and 
told  him  the  premises  were  in  such  a  bad  condition  they 
were  not  fit  to  live  in,  and  he  was  going  to  move  on  the 
first  of  January,  1864,  and  paid  him  the  rent  in  full  up  to 
that  time.  Plaintiff  told  defendant  he  would  let  them  on 
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defendant's  account.  Defendant  told  plaintiff  he  would 
have  nothing  further  to  do  with  the  premises.  Plaintiff 
shortly  afterwards  rented  the  premises  to  one  Mr.  Price, 
without  consulting  the  defendant,  and  without  his  autho- 
rity. Price  demanded  possession  of  the  premises  on  the 
28th  of  December,  1863,  as  plaintiff's  tenant,  and  posses- 
sion was  surrendered  to  Price  by  defendant,  which  was  by 
Price  accepted  for  plaintiff  on  that  day.  -Defendant  never 
heard  of  Price  before  that,  and  never  saw  him  before  that. 
The  court  directed  judgment  for  the  plaintiff  for  the  whole 
amount  claimed,  and  the  jury  were  required  to  render  a 
verdict  accordingly.  There  was  no  covenant  by  the  land- 
lord to  repair,  contained  in  the  written  agreement  of  letting. 

DAVID  McADAM,  for  appellant. 

I.  The  lease  to  Price  was  not  made  by  the  plaintiff  as 
the  defendant's  agent,  but  made  by  said  plaintiff  as  land- 
lord, to  Price,  as  tenant.     Thus  a  new  relation  of  landlord 
and  tenant  was  created  between  the  plaintiff  and  Price, 
which  amounts  to  a  voluntary  recission  of  the  letting  to 
defendant,  and  a.  termination  of  the  defendant's  tenancy, 
after  such  new  relation  was  created  (Hegeman  agt.  McJlr- 
thur,  1  E.  D.  Smith's  R.  147).     A  landlord  cannot,  at  the 
same  time,  have  two  original  tenants,  holding  under  dis- 
tinct, independent  leases.     If  the  lessor  accepts  a  substi- 
tuted tenant,  the  first  tenant  must  be  held  to  be  discharged. 
The  lessor  has  his  remedy  against  the  new  tenant,  and  is 
estopped  from  denying  a  legal  surrender  of  the  first  lease. 
(Smith  agt.  Niver  and  Rockfeller,  2  Barb.   S.  C.  Rep.  180, 
citing  Mathews  agt.  Sewell,  8  Taunt.  272.) 

II.  The  justice  erred  in  refusing  to  allow  the  witness 
Howe  to  state  whether  the  premises  in  question  were  ten- 
antable  or  not  in  November  and  December,  1863,  and  the 
defendant  was  thereby  prevented  from  proving  his  second 
defence  to  the  action.     If  the  defendant  had  been  allowed 
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to  show  that  the  premises  were  untenantable,  and  it  had 
appeared  that  they  became  so  without  any  fault  or  neglect 
on  the  part  of  the  defendant,  the  defendant  was  not  liable 
or  bound  to  pay  rent  to  the  plaintiff  after  the  defendant 
quit  possession  of  the  premises  on  the  28th  of  December, 
1863,  and  the  rent  claimed  in  this  action  accrued  subse- 
quent to  that  time  (Laws  of  I860,  chap.  345,  p.  592).  It 
would  have  been  useless,  as  well  as  improper,  to  have  asked 
the  witness  how  or  from  what  cause  the  premises  became 
untenantable,  when  the  justice  had  virtually  passed  upon, 
the  question  by  refusing  to  allow  the  witness  to  state 
whether  the}''  were  tenantable  or  not. 

III.  The  justice  erred  in  deciding  that  the  facts  admit- 
ted at  folios  25  and  26,  were  not  a  bar  to  any  part  of  the 
plaintiff's  claim,  because  a  demand  is  barred  if  the  cause 
be  finally  submitted  to  the  justice,  whether  he  ever  gave 
judgment  upon  it  or  not.     (§  1080  of  Cowen's   Treatise; 
Hess  agt.  Beekman,  11  Johns.  457.)     In  a  later  case  at  the 
New  York  common  pleas,  general  term,  Judge  WOODRUFF 
remarked  :     "  The  arguments  of  counsehappear  to  assume 
that  the  former  action   was  tried  and  submitted  on  the 
merits,  and  that  the  justice  omitted  to  render  any  judgment 
whatever.      If  this  be  so,  I  apprehend  that  according  to 
the  decision  in  Hess  agt.  Beekman  (11  Johns.  Rep.  457),  the 
former  action  was  a  bar  to  the  present  (Morrell  agt.  White- 
head,  4  E.  D.  Smith's  Rep.  240)." 

IV.  If  the  justice  was  right  in  deciding  that  there  was 
no  question  of  fact  for  the  jury  to  pass  upon,  he  erred  in 
directing  them  to  render  a  verdict  for  the  plaintiff.     He 
should   have   directed   them  to  render  a  verdict  for  the 
defendant,  for  upon  the  law  applicable  to  the  case,  the 
plaintiff  was  not  entitled  to  recover. 

V.  The  judgment  is  contrary  to  law  and  evidence,  and 
should  be  reversed  with  costs. 

ROJBERT  II.  CORBITT,  for  respondent. 
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DALY,  F.  J.  There  was  no  provision  in  the  agreement, 
which  was  in  writing,  that  the  landlord  should  make  any 
repairs,  and  when  that  is  the  case,  the  tenant  takes  the 
premises  for  better  or  worse,  and  must  pay  the  rent  for  the 
term  demised,  the  landlord  being  under  no  obligation  to 
repair  them  (Mumford  agt.  Brown,  6  Cow.  Rep.  247).  The 
statute  (Laws  of  1860,  chap.  345)  must  be  held  to  apply 
only  where  the  building  is  destroyed  or  injured  by  the 
elements  or  other  cause  so  as  to  become  untenantable  and 
unfit  for  occupancy,  after  the  tenant  has  been  in  occupa- 
tion. It  never  could  have  been  the  intention  of  the  statute 
that  a  tenant  might  hire  a  dilapidated  house  for  a  certain 
time,  agreeing  to  pay  for  it  a  specified  rent,  and  then  with- 
out any  material  change  in  its  condition,  should  have  the 
right  to  quit  and  surrender  whenever  he  pleased.  The 
statute  was  evidently  intended  to  relieve  the  tenant  in 
cases  analogous  to  that  of  Weigal  agt.  Waters  (6  T.  /?.), 
where  during  the  term  the  building  was  damaged  so  severely 
by  a  tempest  as  to  become  uninhabitable,  and  yet  the  ten- 
ant was  held  bound  for  the  rent.  The  offer  of  the  defend- 
ant was  to  show  what  was  the  condition  of  the  premises  in 
November  and  December.  The  defendant  hired  them  on 
the  sixth  of  November,  and  in  my  view  of  the  statute,  the 
evidence  was  immaterial,  unless  the  defendant  was  pre- 
pared to  show  that  from  some  cause  accruing  after  the 
sixth  of  November,  they  had  become  untenantable  and 
unfit  for  occupancy,  and  his  offer  did  not  go  to  that  extent. 
The  justice  having  failed  to  render  his  decision  within  the 
time  limited  by  law,  lost  jurisdiction  of  the  case,  and  the 
plaintiff's  only  remedy  was  to  sue  again.  (Wiseman  agt. 
T/ie  Panama  Railroad  Company,  1  Hilt.  301  ;  Weston  agt. 
Davis,  19  Wend.  37 1  ;  Brennan  agt.  Olmstead,  4  E.  D. 
Smith,  270.)  The  proceedings  in  the  district  court  were, 
therefore,  no  bar  to  the  present  action.  The  defendant 
admitted  that  the  plaintiff  said  he  would  let  the  premises 
on  his  account,  and  he  would  hold,  him  responsible  for  the 
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rent,  after  the  defendant  told  him  that  he  would  leave  at 
the  end  of  December.     The  letting  of  the  premises,  there- 
fore, to  Price  in  January,  was  no  evidence  of  surrender. 
The  judgment  in  my  opinion,  should  be  affirmed. 


SUPREME  COURT. 

JONATHAN  W.  FREEMAN,  appellant  agt.  JOHN  R,  SCHROEDER, 
arid  others,  respondents. 

The  mortgage  first  recorded  is  presumptively  the  prior  lien,  and  entitled  to  the 
surplus  on  a  foreclosure  and  sale. 

This  presumption  may  be  overcome  by  proof  that  the  mortgage  first  recorded  was 
not,  by  verbal  agreement  between  the  mortgagor  and  mortgagee,  to  become 
operative  until  the  whole  consideration  was  paid,  and  that  the  second  mortgage 
was  delivered  and  recorded  before  such  payment. 

An  agreement  between  the  second  mortgagee  and  the  mortgagor,  that  the  mort- 
gage should  be  second  in  ordef-  as  a  lien  to  another  outstanding  mortgage,  is 
valid,  and  the  assignee  of  such  second  mortgage  has  no  equity  to  disturb  the 
prior  lien  of  the  outstanding  mortgage  greater  than  his  assignor. 

New  York  General  Term,  November,  1864. 
Before  LEONARD,  BARNARD  and  SUTHERLAND,  Justices. 
APPEAL  from  an  order  declaring  the  order  of  liens  to 
surplus  moneys  arising  on  a  mortgage  foreclosure  sale. 

A.  J.  VANDERPOEL  and  S.  B.  BROWNELL,  for  appellant. 
PADDOCK  &  CANNON,  for  respondents. 

By  the  court,  LEONARD,  J.  The  mortgage  to  Rose,  under 
which  Mallory  claims,  was  recorded  June  8th,  1861,  and 
that  to  Stevens,  under  which  Freeman  claims,  was  recorded 
two  days  later.  The  time  of  the  actual  delivery  of  neither 
of  these  mortgages  is  proven.  The  mortgage  first  recorded 
is  presumptively  the  prior  lien,  and  entitled  to  the  surplus 
in  question.  The  burden  is,  therefore,  upon  the  holder  of 
the  junior  mortgage  to  overcome  this  presumption  of  law. 
The  date  of  the  acknowledgment  is  not,  standing  by  itself, 
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evidence  of  (lie  delivery  of  the  mortgage.  The  record  is 
evidence  of  delivery  in  a  greater  degree,  because  the  instru- 
ment is  not  then  in  the  possession  of  the  mortgagor,  but 
even  the  record  is  not  conclusive  evidence  of  a  delivery. 
The  mortgage  may  have  been  recorded  conditionally,  to 
become  operative,  perhaps,  when  the  consideration  has 
been  received  by  the  mortgagor,  as  often  occurs  in  prac- 
tice. A  verbal  agreement  between  the  mortgagor  and  the 
mortgagee,  in  respect  to  the  time  when  the  mortgage  shall 
become  operative,  is  valid,  notwithstanding  the  record. 

In  the  present  case,  the  sum  of  $6,000,  part  of  the  con- 
sideration of  the  mortgage  under  which  Mallory  claims, 
•was  had  by  the  mortgagor  long  before  the  execution  of  the 
mortgage,  but  it  is  uncertain  whether  the  sum  of  $2,000, 
the  residue  of  the  consideration  of  that   mortgage,  was 
advanced  until  some  time  during  the  10th  day  of  October, 
1SG1,  upon  which  day  the  mortgage  under  which  Freeman 
claims  was  recorded.     This  latter  sum  may  have  been  paid, 
or  the  check  for  it  delivered  to  the  mortgagor  before  that 
day,  but  it  is  not  certain  that  it  was  so.     But  if  the  proof 
is  put  in  the  most  favorable  light  for  Freeman's  claim,  the 
mortgage  of  MaHory  became  operative  for  its  whole  amount 
on  the  same  day  that  the  mortgage  held  by  Freeman  was 
recorded.      It  was  necessary  then  for  Freeman  to  show 
only  that  his  mortgage  had  been  delivered  prior  to  the 
payment  of  the  sum  of  t'2,000,  to  cause  it  to  become,  in 
the  absence  of  other  proof  on  the  part  of  Mallory,  to  that 
extent  entitled  to  a  priority  in  the  order  of  payment.     The 
mortgage  of  Freemen  was  given  to  secure  an  antecedent 
debt,  and  the  instrument  became  operative  instantly  upon 
an  unconditional    delivery.     But   Freeman    has  failed  to 
show  any  delivery  of  the  mortgage  under  which  he  claims, 
prior  to  the  delivery  of  the  check  for  $2,000,  which  made 
up  the  remaining  consideration  of  the  mortgage  held  by 
Mallory.     Ross  was  not  affected  by  the  lien  of  the  mort- 
gage to  Stevens,  so  as  to  prevent  him  from  advancing  the 
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$2,000,  until  lie  had  notice  of  its  existence,  either  con- 
structively by  the  record,  or  by  actual  knowledge  of  its 
delivery.  There  is  no  evidence  that  Ross  had  any  notice 
of  the  mortgage  to  Stevens,  when  he  advanced  the  $2,000, 
either  actual  or  constructive,  even  if  we  assume  that  the 
mortgage  had  in  fact  been  delivered,  as  to  which  we  are 
without  evidence. 

It  also  appears  in  evidence  that  it  was  agreed  between 
Stevens  and  the  mortgagor,  that  the  mortgage  to  Stevens, 
under  which  Freeman  claims,  should  be  second  in  order  as 
a  lien  to  the  mortgage  to  Ross,  under  which  Mallory 
claims.  This  agreement  was  valid  between  the  parties, 
because  made  prior  to  the  delivery  of  the  mortgage,  and 
while  the  mortgagor  had  the  right  as  well  as  the  means 
of  fixing  a  condition  to  the  delivery,  and  the  order  of  pri- 
ority between  the  liens  about  to  be  created.  The  record 
was  evidence  of  the  priority  of  the  Mallory  mortgage, 
when  Freeman  acquired  the  mortgage  under  which  he 
claims.  He  has  no  equity  to  disturb  the  prior  lien  of  the 
mortgage  held  by  Mallory  greater  than  that  of  his  assignor, 
Stevens.  The  time  of  the  record,  as  well  as  the  agreement 
referred  to,  strengthen  the  claim  under  the'  mortgage  held 
by  Mallory.  The  admission  of  the  evidence  respecting  the 
statements  made  by  Stevens,  the  former  owner  of  the 
mortgage  now  held  by  Freeman,  was  an  error.  The  sub- 
sequent purchaser  of  chattels  is  not  affected  by  the  oral 
declarations  of  the  prior  owner,  unless  they  have  been 
brought  to  his  knowledge  before  he  became  the  purchaser. 
The  error  does  not,  however,  help  the  case  of  Freeman,  as 
his  proof  fails  to  establish  a  prior  claim,  without  reference 
to  the  evidence  improperly  admitted  against  his  objection. 

The  order  appealed  from  should  be  affirmed,  with  $10 
costs. 

BARNARD,  J.  I  concur,  upon  the  ground  that  it  was 
agreed  between  Beebe  and  Stevens,  at  the  time  the  mort- 
gage was  given  to  Stevens,  that  such  mortgage  should  bo 
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subsequent  to  the  mortgage  given  to  Ross  for  $7,000.  The 
testimony  of  Ross  as  to  the  statements  made  by  Stevens, 
Avas  clearly  improper.  But  as  there  is  no  evidence  what- 
ever, tending  to  contradict  the  testimony  given  by  Beebe, 
as  to  the  agreement  made  by  him  with  Stevens,  I  think 
the  evidence  as  to  the  statements  made  by  Stevens  may 
be  considered  as  harmless  evidence,  and  that  the  error  in 
admitting  it  may  be  disregarded  on  this  appeal. 


COURT  OF  APPEALS. 

PETER  P.  DEMAREST,  appellant  agt.  MARTHA  DARG,  respond- 
ent. 

The  judgment  of  a  court  of  competent  jurisdiction  upon  litigated  questions 
between  the  same  parties,  is  conclusive  in  all  subsequent  controversies  where 
the  same  matters  come  in  question,  either  directly  or  collaterally.  And  there 
is  no  difference  in  the  application  of  this  rule  whether  the  first  adjudication  be 
in  a  formal  action  or  in  a  proceeding  summary  in  its  character. 

An  action  was  brought  against  an  administratrix.,  which  involved  the  issue  of  the 
testacy  or  intestacy  of  the  decedent,  and  pending  the  action  a  special  receiver 
was  appointed,  to  whom  the  administratrix  was  directed  to  deliver  over  the 
funds  in  her  hands  belonging  to  the  estate;  which  action  was  eventually  decided 
In  favor  of  the  administratrix,  and  the  special  receiver  was  ordered  to  pay  back 
to  the  administratrix  the  funds  of  the  estate  in  his  hands,  and  in  making  such 
payment  and  settlement  he  took  a  receipt  and  a  covenant  of  indemnity  from  the 
administratrix.  Subsequently,  the  administratrix  filed  her  petition  charging 
that  the  special  receiver  had  induced  her  to  receive  worthless  coal  bonds  in  lieu 
of  money;  that  upon  discovery  of  the  fraud  she  had  tendered  them  back  to 
him,  who  refused  to  receive  them,  alleging  that  he  had  been  discharged  as 
receiver  by  an  order  of  the  court,  and  filed  his  answer  denying  the  fraud,  <fec. 
Upon  this  petition  and  answer,  the  court  made  an  order  of  reference  to  a  referee 
to  take  testimony  concerning  all  the  matters,  and  report  tbereon.  All  the 
parties  in  interest  were  summoned  before  the  referee,  who  on  a  final  hearing 
reported  in  favor  of  the  administratrix,  and  that  the  special  receiver  had  not 
been  legally  discharged,  and  was  still  liable  to  account,  &c.  On  motion  to  con- 
firm the  report  of  the  referee  all  parties  interested  were  heard  by  counsel  fully, 
and  the  court  after  some  correction  of  the  report,  ordered  that  it  be  confirmed 
in  all  things,  and  directed  the  special  receiver  to  pay  over  the  money  to  the 
referee  for  distribution : 

Held,  in  an  action  by  the  special  receiver  against  the  administratrix  upon  her 
covenant  of  indemnity,  that  the  above  proceedings  pleaded  by  her  was  a  defence 
in  bar  of  res  adjudicata. 
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March  Term,  1865. 

THIS  case  comes  here  by  appeal  from  the  judgment  of 
the  court  of  common  pleas  of  the  city  of  New  York,  affirm- 
ing a  judgment  entered  on  a  verdict  for  the  defendant, 
directed  by  the  court  on  the  trial.  The  appellant  failed 
to  appear  on  the  hearing  in  this  court,  and  the  case  was 
submitted  on  the  respondent's  points.  The  following  state- 
ment of  facts  is  adopted  from  the  opinion  pronounced  by 
HILTON,  J.,  in  the  court  below : 

John  Darg,  the  husband  of  the  defendant,  died  intestate 
in  October,  1846,  and  in  the  same  year  the  defendant  was 
appointed  by  the  surrogate  of  the  county  of  New  York, 
administratrix  of  his  goods,  chattels  and  effects.  Among 
the  property  to  be  administered  was  a  leasehold  estate, 
which  in  January,  1847,  she  sold  to  Ira  Burge,  receiving 
from  him  in  part  payment  his  note  for  $2,500.  In  March, 
following,  and  before  the  note  was  paid,  an  action  was 
brought  in  the  supreme  court  by  John  S.  Demarest  and 
wife,  against  the  defendant  and  others,  for  the  purpose  of 
establishing  an  alleged  will  of  John  Darg,  and  in  this  suit 
an  injunction  was -gran  ted  restraining  the  defendant  from 
intermeddling,  as  administratrix  or  otherwise,  with  the 
estate  or  effects.  Pending  the  suit,  Thomas  J.  Coleman 
was  appointed  receiver  of  the  rents  and  profits  of  the  pro- 
perty of  the  deceased,  and  in  addition,  was  in  December, 
1861,  appointed  special  receiver  of  the  Burge  note,  then 
held  by  the  defendant,  but  which  on  his  appointment  was 
by  her  delivered  over  to  him,  and  he  afterwards  was  paid 
the  amount  of  it,  which,  with  interest,  was  on  February 
25th,  1852,  $2,808.13.  In  June  following,  Ihe  supreme 
court  decreed,  upon  hearing,  a  dismissal  of  the  complaint 
in  the  action  thus  commenced,  and  dissolved  the  injunction 
thus  granted,  whereupon  the  defendant  was  reappointed 
by  the  surrogate  administratrix  of  the  estate,  &c.,  of  John 
Darg,  and  entitled  as  such  to  the  proceeds  of  the  Burge 
note.  In  March,  1853,  the  defendant  and  Coleman  had  a 
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settlement  respecting  these  proceeds,  by  which  the  defend- 
ant received  in  lieu  thereof  three  coal  bonds  for  $2,500, 
of  the*  Chartiers  coal  company,  in  which  it  was  claimed  by 
Coleman  the  money  had  been  invested,  and  a  check  for  a 
difference  or  balance  of  about  $153.  At  this  time  the 
defendant  gave  the  receipt  and  guaranty  upon  which  suit 
is  now  brought,  and  by  which  she  acknowledged  receiving 
the  bonds  and  difference  mentioned,  in  full  settlement  of 
her  claim  against  Coleman  as  special  receiver,  in  respect 
to  the  Burge  note,  and  discharged  him  from  all  liability 
therefor ;  and  further,  she  assumed  the  responsibility  of 
accounting  to  all  persons  interested  in  the  estate  of  John 
Darg,  deceased,  and  agreed  to  sa.ve  Coleman  and  his  heirs 
harmless  therefrom;  the  instrument  concluding  with  the 
assertion  that  as  administratrix,  she,  the  defendant,  had 
full  power  to  make  such  a  settlement. 

In  May,  1854,  several  of  the  parties  to  the  suit  thus 
dismissed,  upon  a  petition  and  notice  of  presentation 
thereof  duly  served  on  Coleman,  applied  to  the  court  for 
an  order  requiring  him  to  render  an  account  of  his  proceed- 
ings as  trustee  and  receiver  of  the  rents  and  profits,  and 
also  as  special  receiver  of  the  proceeds  of  the  Burge  note, 
and  upon  the  amount  in  his  hands  being  ascertained,  that 
he  pay  it  over,  to  be  distributed  by  the  court  among  those 
entitled  to  it.  It  seems  that  there  was  no  opposition  to 
this  application,  and  accordingly  an  order  of  reference  was 
made  on  May  12th,  1854,  by  the  court  to  Dayton  Hobert, 
Esq.,  to  take  and  pass  the  accounts  of  Coleman,  and  upon 
a  settlement  thereof,  and  the  amounts  in  his  hands  being 
ascertained,  directing  that  he  pay  it  into  the  hands  of  the 
referee,  to  be  distributed  among  the  parties  entitled  to  it. 
And  further,  it  was  provided  that  upon  such  reference,  Cole- 
man or  any  of  the  parties  to  the  suit,  were  at  liberty  to  sum- 
mon before  the  referee  all  persons  interested  in  the  accounts, 
BO  that  the  same  might  be  finally  settled. 

Before,  as  it  seems,  any  proceedings  were  had  under  this 
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order,  and  while  the  defendant,  Mrs.  Darg,  was  ignorant 
of  its  having  been  granted,  she  caused  an  application  to  be 
made  to  the  court  for  an  order  requiring  Coleman  to  account 
respecting  the  Burge  note.  The  petition  on  which  this 
application  was  based,  and  which  was,  with  notice  of  the 
intended  motion  to  the  court,  personally  and  duly  served 
on  Coleman,  stated  that  as  administratrix  of  John  Darg, 
deceased,  she  had  rendered  to  the  surrogate  a  final  account 
of  her  proceedings,  and  been  fully  discharged  except  as 
to  the  proceeds  of  the  Burge  note,  and  as  to  which  Cole- 
man  had  in  no  way  accounted,  except  for  a  small  sum  which 
was  as  before  stated,  received  by  her  in  cash,  and  as  to 
the  three  coal  bonds  delivered  to  her  in  settlement,  that 
they  were  imposed  upon  her  by  fraud  and  misrepresenta- 
tion on  the  part  of  Coleman,  were  of  no  value,  ajid  that 
instead  of  the  money  having  been  by  him  invested  in  them 
at  or  about  the  time  of  its  receipt,  as  he  had  represented 
to  her,  that  the  money,  as  she  believed,  had  been  used  by 
him  in  his  business,  and  the  bonds  had  been  procured  after- 
wards for  a  nominal  sum,  and  were  worthless. 

On  the  hearing  of  this  application  Coleman  appeared, 
denied  under  oath  all  the  fraud  and  deception  charged 
against  him,  and  alleged  that  the  investment  in  the  coal 
bonds  had  been  made  in  good  faith,  and  at  Mrs.  Darg's 
request ;  that  as  such  receiver  he  had  settled  with  her  as 
administratrix,  taken  from  her  an  indemnity  against  further 
accounting,  and,  therefore,  was  fully  discharged  from  the 
trust  respecting  the  Burge  note.  He  concluded  his  answer 
to  the  petition  by  asking  its  dismissal  with  costs.  After 
hearing  the  parties,  the  court  referred  it  to  Theodore  Sedg- 
wicky  referee,  to  take  testimony  upon  all  the  issues  involved 
in  the  petition  and  answer,  and  the  accompanying  papers, 
and  report  the  same  to  the  court,  reserving  all  questions 
until  the  coming  in  of  the  report,  when  the  matter  might 
be  brought  up  by  notice  of  either  party.  Subsequently, 
the  defendant  having  been  notified  of  the  reference  to 
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Hobert,  appeared  thereon.  During  its  progress  Coleman 
insisted  that  he  should  only  be  called  upon  to  account  for 
the  moneys  received  by  him  from  the  real  estate  of  John 
Darg,  deceased,  excluding  the  Burge  note,  but  the  referee 
decided  otherwise,  and  held  that  under  the  order  of  refer- 
ence he  was  required  to  report  the  accounts  in  respect  to 
each,  both  as  to  the  note  and  the  real  estate.  Shortly  after 
this  decision,  Colemari  applied  to  the  court  to  have  the 
accounting  in  respect  to  the  Burge  note  continued  under 
the  order  of  reference  to  Mr.  Sedgwick,  and  withdrawn 
from  the  consideration  of  Mr.  Hobert,  under  the  order  of 
reference  to  him.  The  court,  after  hearing  counsel  for  all 
the  parties  interested,  denied  this  application,  and  directed 
that  the  reference  to  Mr.  Sedgwick,  and  the  order  and  pro- 
ceedings thereon  be  revoked  and  discharged,  and  Mr. 
Hobert  was  directed  to  fully  execute  the  order  of  May 
12th,  1854,  and  Coleman  was  directed  to  account  for  the 
proceeds  of  the  Burge  note,  and  all  other  matters  as  in  the 
order  provided.  The  effect  of  this  direction  was  to  engraft 
upon  the  reference  to  Hobert,  the  issue  presented  by  the 
petition  of  Mrs.  Darg,  and  the  answer  of  Coleman  to  itr 
which  had  been  originally  referred  to  Mr.  Sedgwick  to  take 
proof  in  respect  to. 

When  the  parties  next  appeared  before  Mr.  Hobert  upon 
the  reference  thus  consolidated,  counsel  for  Mrs.  Darg  ten- 
dered to  Coleman  the  three  coal  bonds,  and  thereafter  tes- 
timony Avas  given  respecting  their  value  and  character,  and 
as  to  the  transactions  referred  to  in  the  petition  of  Mrs. 
Darg,  and  Coleman's  answer  to  it. 

At  the  close  of  the  reference  the  referee  determined  in 
favor  of  the  claim  of  Mrs.  Darg,  by  finding  that  Coleman 
had  been  shown  to  have  received  the  proceeds  of  the 
Burge  note,  but  had  not  shown  any  legal  or  valid  payment 
thereof,  or  any  discharge  from  his  trust  as  special  receiver 
thereof;  and  thereupon  the  referee  proceeded  to,  and  did 
determine  the  rights  and  interests  of  all  parties  to  the 
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moneys  ascertained  by  him  to  be  remaining  in  Coleman's 
hands.  Notice  of  the  motion  for  confirmation  of  this 
report  having  been  given  to  Colernan,  his  counsel  attended 
and  excepted,  upon  the  ground  that  the  referee  erred  in 
charging  Colemau  with  the  Burge  note,  the  same  being 
personal  property,  and  having  been  paid  over  to  the 
administratrix;  also  that  he  erred  in  excluding  testimony 
offered  upon  the  reference  to  show  that  Coleman  had  been 
discharged  from  the  payment  of  the  proceeds  of  the  note 
of  Burge  ;  and  finally,  that  it  was  clearly  proved  that 
Coleman  had  paid  the  administratrix  the  moneys  collected 
on  the  note,  while  if  the  report  was  adopted,  she  would  be 
entitled  to  receive  one-half  of  the  money  over  again. 

The  court  on  June  30th,  1856,  confirmed  this  report  and 
decision,  after  allowing  a  credit  of  about  $300  in  addition 
to  those  allowed  by  the  referee ;  and  thereupon  an  order 
was  made,  directing  the  payment  and  distribution  of  the 
proceeds  of  the  Burge  note,  then  amounting  to  $3,015.07, 
among  the  parties  appearing  to  be  entitled  to  it.  Subse- 
quently, Coleman  failing  to  make  payment  as  directed  by 
the  last  mentioned  order,  the  court  awarded  an  attachment 
as  for  a  contempt,  against  him,  unless  he  paid  as  directed 
forthwith,  and  in  respect  to  the  distributive  share  of  such 
moneys  belonging  to  Mrs.  Darg,  he  was  directed  to  pay  it 
into  the  United  States  Trust  Company,  to  abide  the  result 
of  any  action  in  respect  to  it  which  ntight  be  commenced 
within  thirty  days  thereafter,  without,  however,  by  such 
direction,  intending  to  adjudicate  upon  the  rights  of  Cole- 
man  and  Mrs.  Darg,  in  any  respect. 

That  action  thus  foreshadowed,  has  been  brought  by  the 
present  plaintiff1,  upon  the  receipt  and  guaranty  of  Mrs. 
Darg,  so  given  by  her  at  the  time  of  the  alleged  settlement 
between  Coleman  and  heron  March  10th,  1853  ;  the  plain- 
tiff as  assignee,  having  succeeded  to  any  right  of  Cole- 
man  upon  the  instrument  which  forms  the  subject  of  this 
suit.  The  defence  is  substantially  a  reiteration  of  the 
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fraud  and  deception  alleged  in  the  petition  of  Mrs.  Darg 
before  referred  to,  and  a  general  statement  of  the  proceed- 
ings here  narrated,  claiming  that  by  therrf  the  rights  of 
Coleman  and  herself  respecting  such  receipt  and  guaranty, 
and  proceeds  of  the  Burge  note,  had  been  therein  fully 
adjudicated  and  determined. 

At  the  trial  of  this  case  these  facts  substantially 
appeared  from  the  records,  original,  and  proceedings  pro- 
duced from  the  files  of  the  supreme  court,  and  by  which 
it  was  claimed  that  the  defence  of  res  adjudicata  was  estab- 
lished. The  judge  so  held,  and  directed  a  verdict  for  the 
defendant. 

STANLEY  &  LANGDELL,  for  appellant. 
MATHEWS  <fe  SWAN,  for  respondent. 

DAVIS,  J.  The  court  admitted  in  evidence  on  the  trial 
the  minutes  of  the  testimony  taken  before  the  referee  on 
the  hearing  of  the  matters  referred  to  him,  notwitstanding 
the  objection  and  exception  of  plaintiff.  I  do  not  gee  any 
sound  objection  to  their  admissibility.  They  were  taken 
from  the  files  of  the  supreme  court,  and  were  a  part  of  the 
report  of  the  referee,  upon  which  with  other  documents  and 
papers,  that  court  based  its  final  order  of  confirmation. 
They  were  a  part  of  the  record,  and  there  was  no  reason 
for  eliminating  then*  from  it.  They  showed  that  in  point  of 
fact,  the  question  of  fraud  in  obtaining  the  receipt  and 
covenant  on  which  this  action  is  based,  was  litigated  before 
the  referee  and  before  the  court  on  the  motion  for  con- 
firmation, and  passed  upon  by  both  tribunals.  '  And  they 
Avere  the  best  evidence  of  that  fact.  The  points  of  counsel 
used  on  the  argument  before  the  supreme  court,  were  riot 
admissible  in  evidence  for  any  purpose,  but  they  were 
wholly  immaterial,  and  under  the  direction  given  to  the 
case  by  the  court,  could  by  no  possibility  have  worked  any 
harm  to  the  plaintiff.  I  think,  therefore,  there  was  no 
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error  in  the  admission  of  evidence  calling  for  our  inter- 
ference with  the  verdict.  The  only  other  question  for  con- 
sideration is,  whether  the  proceedings  before  the  referee 
and  in.  the  supreme  court,  are  to  be  regarded  as  res  adjudi- 
cata  of  the  right  of  the  plaintiff  to  recover  on  the  receipt 
and  covenant  in  suit. 

The  supreme  court,  pending  the  litigation  of  the  question 
whether  John  Darg  died  intestate,  appointed  the  plaintiff's 
assignor  special  receiver  of  the  note  which  Mrs.  Darg,  as 
administratrix  of  John  Darg's  estate,  had  received  of  Ira 
Burge.  It  was  finally  determined  that  John  Darg  did  die 
intestate,  and  Mrs.  Darg  was  reinstated  to  all  her  rights  as 
administratrix.  In  that  character  she  was  undoubtedly 
entitled  to  receive  for  distribution,  the  proceeds  of  the 
Burge  note,  then  in  plaintiff's  hands.  The  proper  course 
of  getting  it  would  undoubtedly  have  been  through  the 
action  and  order  of  the  court  which  appointed  the  special 
receiver,  and  to  whom  only  in  strictness,  he  was  liable  to 
account.  But  the  receiver  and  Mrs.  Darg,  as  administra- 
trix, undertook  to  settle  the  matter  between  themselves, 
and  iu  so  doing,  instead  of  paying  to  her  the  money,  he 
turned  out  the  bonds  of  a  coal  company  in  which  he 
claimed  to  have  invested  it,  and  took  from  her  the  receipt 
and  bond  of  indemnity  on  which  this  suit  is  brought.  It 
was  subsequently  discovered,  as  claimed  by  Mrs.  Darg,  that 
the  coal  company's  bonds  were  worthless,  and  that  the 
receiver's  representations,  by  which  she  was  induced  to 
take  them,  were  false  and  fraudulent,  and,  therefore,  as 
«he  insisted,  the  accounting  and  settlement  between  the 
receiver  and  herself  were  wholly  ineffective.  By  the  pro- 
ceedings in  and  order  of  the  supreme  court,  the  whole 
question  of  the  plaintiff's  accounting,  both  as  receiver  of 
the  rents  and  profits  of  Darg's  lands,  and  as  special  receiver 
of  the  Burge  note,  were  referred  to  referee  Hobert,  in  such 
manner  that  all  parties  interested,  including  Mrs.  Darg, 
the  administratrix,  were  entitled  to,  and  did  appear  and 
VOL.  XXIX.  18 
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contest  the  rights  and  liabilities  of  the  receiver  before  such 
reference.  In  respect  to  the  Burge  note,  it  was  not  dis- 
puted by  the  plaintiff  but  that  he  had  received  the  full 
amount  of  it  in  money,  but  he  insisted  that  he  had  fully 
accounted  for  it  to  the  administratrix,  and  taken  her  receipt 
in  discharge  of  all  liability,  with  her  obligation  to  indem- 
nify him.  On  the  part  of  the  administratrix,  Mrs.  Darg, 
and  of  some  other  interested  parties,  the  settlement  and 
receipt  were  contested  for  the  alleged  fraud.  The  finding 
of  the  referee  was  in  their  favor,  and  the  supreme  court, 
after  a  contested  litigation  before  it,  based  on  the  referee's 
report  and  the  evidence  taken  before  him,  confirmed  the 
report  of  the  referee  in  toto,  so  far  as  it  related  to  this 
question.  Under  that  confirmation  Mrs.  Darg  was  entitled 
to  receive  for  her  distributive  share  a  large  portion  of  the 
proceeds  of  the  Burge  note.  By  a  subsequent  order  made 
in  proceedings  to  punish  the  receiver  for  contempt,  her 
proportion  was  ordered  to  be  paid  into  the  trust  company, 
to  abide  the  result  of  any  action  in  respect  to  it  to  be  com- 
menced within  thirty  days  ;  but  this  order  expressly 
declared  that  it  was  not  to  be  treated  or  considered  as  an 
adjudication  of  the  rights  either  of  the  receiver  or  of  Mrs. 
Darg. 

In  the  action  now  brought  upon  the  covenant  of  indem- 
nity contained  in  her  receipt,  Mrs.  Darg  sets  up  in  defence 
the  same  fraud  which  was  litigated  in  the  proceedings  above 
mentioned,  and  also  sets  up  those  proceedings  as  res  adju- 
dicata  of  the  question.  I  am  at  a  loss  to  see  any  ground 
upon  which  it  can  be  held  that  the  issues  of  this  suit  were 
not  finally  determined  in  the  proceedings  referred  to.  Those 
proceedings  were  clearly  within  the  jurisdiction  of  the 
court,  and  ultimately  they  embraced  all  the  parties  and  all 
the  questions  that  should  have  been  brought  before  it. 
The  receiver  was  an  officer  of  the  court,  entitled  to  its  pro- 
tection and  under  its  direction,  but  not  subject  to  be  prose- 
cuted by  action  without  its  leave,  but  according  to  its 
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regular  practice,  to  be  brought  to  an  accounting  by  a  sum- 
mary proceeding,  in  which  the  court  would  adjudicate  upon 
and  proteqt  the  equities  of  all  parties.  The  court  had 
ample  power  to  protect  the  receiver  in  the  settlement  with 
and  payment  of  the  administratrix,  of  the  proceeds  of  the 
Burge  note,  because  she  was  the  proper  channel  through 
which  the  proceeds  were  to  be  distributed  ;  and  there  is 
no  room,  I  think,  for  question  but  that  for  the  fraudulent 
practices  of  the  receiver,  he  would  have  been  protected 
a  gainst  any  further  claim,  although  his  act  of  making  the 
settlement  was  not  in  accordance  with  the  technical  mode 
of  relieving  himself  from  liability. 

The  point  of  controversy  between  the  parties-  was  the 
alleged  fraud  in  obtaining  the  covenant  and  receipt  now  in 
suit.  Upon  this  issue  the  parties  contested  the  liability, 
and  the  receiver  neither  made  nor  had  any  other  grounds 
of  contest.  It  may  be  true  that  the  proceedings  might 
have  been  so  conducted  as  not  to  have  involved  that  ques- 
tion, but  they  were  not,  and  on  the  contrary  they  were  so 
conducted  as  to  involve  no  other,  so  far  as  concerned  the 
accounting  for  the  Burge  note.  By  this  suit  the  same 
question  is  put  directly  in  issue. 

The  judgment  of  a  court  of  competent  jurisdiction  upon 
litigated  questions  between  the  parties,  is  conclusive  in  all 
subsequent  controversies,  when  the  same  matter  comes 
directly  in  question.  (Embury  agt.  Connor,  3  Comst.  522, 
and  cases  there  cited ;  Doty  agt.  Brown,  4  Comst.  71 ;  White 
agt.  Coatsworth,  2  Seld.  137.)  In  the  last  cited  case, 
EDMONDS,  J.,  says  :  "  I  suppose  it  to  be  well  settled  that 
the  judgment  of  a  court  of  concurrent  jurisdiction  directly 
on  the  point,  is,  as  a  plea,  a  bar,  or  as  evidence,  conclusive 
between  the  same  parties  upon  the  same  matter  directly  in 
question  in  another  cause,  or  in  other  words,  that  the  deci- 
sion of  a  court  of  competent  jurisdiction  directly  upon  the 
same  point,  is  conclusive  when  the  same  point  comes  again 
in  controversy  between  the  same  parties  directly  or  collat- 
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erall}7."  (See  authorities  cited  by  him  at  page  143.)  There 
is  no  difference  in  the  application  of  this  rule  whether  the 
first  adjudication  be  in  a  formal  action  or  in  a.  proceeding 
summary  in  its  character.  (Supervisors  of  Onondaga  agt. 
Briggs,  2  Denio,  33,  and  cases  there  cited ;  St.  John  agt. 
Xlwight,  court  of  appeals,  not  reported.] 

The  judgment  in  this  case  ought  to  be  affirmed. 

DENIO,  Ch.  J.  I  am  of  the  opinion  that  the  defence  of 
res  adjudicata  was  a  perfect  answer  to  the  action.  Cole- 
man,  the  plaintiff's  assignor,  having  been  appointed  a 
receiver  in  respect  to  the  moneys  due  from  Burge,  by  the 
supreme  court,  in  the  action  then  pending  to  establish  a 
will  of  John  Darg,  deceased,  was  liable  to  account  accord- 
ing to  the  directions  of  the  court,  though  the  principal  suit 
was  ended.  The  account  taken  before  Mr.  Hobert  embraced 
the  moneys  which  Coleman  had  received  on  the  note  of 
Burge.  Those  moneys  belonged  to  the  defendant  as  admin- 
istratrix, and  she  and  Coleman  were  the  only  parties  who 
were  required  to  be  known  or  recognized  on  the  accounting. 
The  court,  however,  determined  to  recognize  the  parties 
entitled  to  distributary  interests  as  proper  parties,  and 
treated  the  referee  as  the  proper  person  to  administer  this 
remnant  of  the  assets.  This  was,  perhaps,  right  enough, 
but  it  was  at  all  events  done  without  objection,  and  what 
is  more  important,  it  was  so  done  by  the  judgment  of  a 
court  of  competent  jurisdiction.  But  Mrs.  Darg,  the 
defendant,  was  one  of  these  distributees,  and  in  that  charac- 
ter was  entitled  to  one-half  of  whatever  sum  might  be  due 
from  Coleman,  if  she  was  not  precluded  from  claiming  it 
by  the  receipt  and  covenant  of  indemnity  which  she  had 
given  to  Coleman.  The  receipt  and  agreement  to.  indem- 
nify were  parts  of  the  same  transaction,  and  depended 
upon  the  same  consideration.  The  defence  against  the 
covenant  of  indemnity  was  precisely  the  same  with  that 
which  was  set  up  against  the  part  of  the  instrument  which 
'was  intended  to  operate  as  a  release.  Indeed,  the  covenant 
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was  entered  into  in  consideration  of  the  alleged  payment. 
If  that  payment  was  inoperative  on  account  of  the  fraud  or 
concealment  of  Coleman  respecting  the  character  of  the 
coal  company  bonds,  the  covenant  made  in  consideration 
was  equally  inoperative  and  void.  Now  the  report  of  the 
referee  upon  that  accounting  established  that  the  payment 
or  the  delivery  of  the  bonds  as  payment,  could  not  be 
availed  of,  on  account  of  the  circumstances  alleged  against 
it.  It  was  a  payment  which  did  not  bind  the  parties  inter- 
ested in  it,  and  there  was  no  objection  to  it  which  I  can 
discover,  except  the  alleged  fraud  and  imposition. 

It  may  be  said  that  the  defendant  was  competent  to 
bind  herself  by  taking  a  collateral  thing  as  payment,  and 
thereupon  to  release  her  own  share  as  a  distributee,  and 
to  covenant  to  indemnify  against  the  claims  of  the  other 
distributees.  This  is  true,  and  if  the  others  had  alone 
been  parties  in  the  proceeding  against  Coleman,  and  had 
only  claimed  their  own  shares,  an  adjudication  compelling 
him  to  pay  their  shares  would  not  necessarily  have  deter- 
mined anything  against  the  validity  of  the  arrangement 
between  Coleman  and  the  defendant.  She  might  take  such 
payment  as  was  satisfactory  to  herself  and  it  "would  be  a 
valid  consideration  for  her  agreement  to  indemnify  against 
the  claims  of  the  others.  But  this  argument  will  not  aid 
Coleman,  or  the  plaintiff'  as  his  assignee,  because  the  defend- 
ant was  a  party  to  the  accounting,  claiming  her  rights  in  the 
money  collected  of  Burge's  representatives,  and  repudiating 
as  fraudulent  and  inoperative  the  whole  arrangement.  That 
issue  was  decided  in  her  favor.  She  was  awarded  her  por- 
tion of  the  money,  and  it  was  thus  necessarily  adjudged 
that  the  arrangement  could  not  be  supported  in  any  of  its 
parts.  It  was,  therefore,  a  judgment  of  a  tribunal  having 
competent  jurisdiction  upon  the  very  point  in  issue  in  the 
present  case,  arid  it  necessarily  estops  the  plaintiff  from 
setting  up  the  validity  of  the  transaction  upon  which  the 
covenant  sued  on  arose. 
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The  order  made  upon  the  attachment  proceedings  by 
which  the  defendant's  share  of  the  money  was  to  be  with 
held  from  her  to  await  the  event  of  a  suit  to  be  commenced 
on  the  indemnity  bond,  is  of  no  legal  consequence  in  tins 
suit.  The  order  itself  disclaims  any  effect  upon  the  rights 
of  the  present  parties.  The  estoppel  resulted  from  the 
order  already  made,  and  it  was  not  intended  to  qualify  the 
effect  of  that  determination.  It  amounted  to  no  more  than 
the  compelling  the  defendant  to  furnish  security  for  any 
recovery  which  might  be  had  against  her.  The  parties 
probably  differed  as  to  the  effect  of  the  adjudication,  and 
the  court  gave  the  plaintiff  the  advantage  of  retaining  the 
money  until  that  question  should  be  determined. 

The  minutes  of  testimony  which  were  admitted  against 
the  plaintiff's  objection  were  immaterial,  as  the  petitions, 
orders  and  other  papers  which  constituted  the  record, 
Avere  all  which  was  required  to  constitute  the  estoppel. 
But  they  could  do  no  possible  harm,  and  did  not  prejudice 
the  plaintiff  in  any  way.  I  am  in  favor  of  affirming  the 
judgment  appealed  from. 

Judgment  affirmed. 


SUPREME  COURT. 
PATRICK  .BOYLEN  agt.  JEREMIAH  McAvov. 

Where  an  infant  defendant  in  an  action  of  tort,  appears  by  attorney  and  puts  in 
an  answer,  and  a  trial  and  verdict  is  had,  the  plaintiff  cannot  then  be  allowed 
on  motion,  to  have  a  guardian  ad  litem  for  the  infant  appointed  as  of  the  time 
of  his  appearance. 

The  plaintiff,  under  his  general  prayer  for  relief,  may  have  an  order  striking  out 
the  defendant's  appearance  and  answer  by  attorney,  and  vacating  all  subsequent 
proceedings,  including  the  verdict,  without  costs. 

Steuben  Special  Term,  May,  1865. 

ACTION  for  assault  and  battery.      Defendant  appeared 
and  put  in  answer  by  attorney.     On  the  trial  of  the  issue 
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I 

at  the  January  circuit,  1805,  it  appeared  that  the  defend- 
ant was  only  twenty  years  of  age  in  May  preceding  the 
trial.  The  plain  tiff  had  a  verdict,  but  no  judgment  has 
been  entered.  The  plaintiff  now  moves,  upon  affidavit  and 
notice,  for  the  appointment  of  a  guardian  ad  litem  for  the 
defendant,  as  of  the  time  of  the  appearance ;  that  the 
appearance  and  answer  be  deemed  the  appearance  and 
answer  by  such  guardian,  and  the  attorney,  the  attorney 
of  such  guardian  from  the  time  of  such  appearance,  or  for 
such  other  relief,,  rule  or  order,  as  may  be  necessary  to  a 
proper  determination  of  the  action.  It  is  shown  by  the 
affidavit  that  the  first  knowledge  the  plaintiff  had  of  the 
defendant's  infancy  was  derived  from  the  evidence  upon 
the  trial. 

* 

GEO.  B,  BRADLEY,  for  plaintiff". 
JNO.  W.  DININNY,  for  defendant. 

JOHNSON,  J.  The  specific  relief  asked  by  the  plaintiff 
cannot  be  granted.  The  irregularity  of  the  appearance 
and  answer  of  an  infant  defendant  by  attorney,  and  of  the 
trial  and  verdict  upon  the  issue  thus  found,  is  an  error  of 
fact,  for  which  a  judgment  would  be  reversed  or  set  aside 
if  entered.  (Jlrnold  agt.  Sandford,  14  Johns.  417;  Kelly 
agt.  Clock,  2  Code  Rep.  28.)  It  was  never  curable  by  the 
statute  of  jeofails,  and  cannot  be  obviated  in  this  way 
against  the  defendant's  objections,  although  he  is  now  of 
full  age.  He  may  if  he  chooses  waive  the  irregularity,  but 
the  court  cannot  compel  him  to  abide  by  his  answer  and 
the  trial  under  it,  if  he  elects  not  to  be  bound.  The  statute 
and  the  rules  of  practice  which  require  an  infant  to  appear 
by  guardian  ad  litem,  had  a  substantial  object  in  view,  the 
protection  of  such  persons  against  what  the  law  adjudges 
to  be  their  own  incompetency  to  choose  attorneys,  or  to 
conduct  their  own  litigation,  with  suitable  prudence  and 
discretion. 
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But  the  action  being  for  a  tort,  is  well  brought.  There 
is  no  necessity  or  reason  for  discontinuing  it,  as  though  it 
had  been  brought  upon  a  contract  by  which  the  infant  was 
not  bound.  Infants  are  liable  for  their  torts  the  same  as 
adults,  and  the  liability  may  be  enforced  by  action.  In 
actions  upon  contracts  against  infants,  when  a  plaintiff  is 
surprised  by  an  answer  setting  up  infancy,  or  by  the  proof 
of  such  fact  upon  the  trial,  it  is  a  common  practice  to  allow 
him  to  discontinue  his  action  as  against  the  infant  without 
costs.  In  analogy  to  that  practice,  I  think  it  will  be  pro- 
per in  this  case  to  allow  the  plaintiff  to  take  a  rule  or  order 
striking  out  the  defendant's  appearance  and  answer  by 
attorney,  and  vacating  all  subsequent  proceedings  including 
the  verdict,  without  costs,  under  the  general  prayer  in  his 
notice  for  relief.  The  defendant  being  now  of  full  age, 
may  then  put  in  a  new  answer  or  suffer  default,  as  he  may 
choose.  The  defendant  should  have  twenty  days  after 
service  of  a  copy  of  the  order  to  put  in  a  new  answer,  or 
give  a  stipulation  to  let  the  answer  already  put  in  stand 
as  his  answer  in  the  action,  and  another  trial  must  be  had 
in  either  event.  No  costs  of  motion  to  be  allowed  to  either 
party. 


COURT  OF  APPEALS. 

EAST  RIVER  BANK,  respondents  agt.  ANSON  B.  HOYT  and 
others,  appellants. 

Where  a  bank,  on  discounting  a  note  for  a  customer,  makes  it  a  condition  that  he 
shall  pay  the  interest  on  the  note  for  the  full  time  it  has  to  run,  and  that  he 
shall  keep  on  deposit  in  the  bank  a  portion  of  the  proceeds  until  the  maturity  of 
the  note,  it  is  a  bold  undisguised  violation  of  the  statute  of  usury. 

June  Term,  1865. 

APPEAL  from  judgment  of  the  general  terna  of  toe  supreme 
court  of  the  first  district.     The  action  is  upon  a  promissory 
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note  made  by  the  two  defendants,  Anson  B.  Hoyt  and 
George  Hoyt,  copartners,  of  the  firm  of  Hoyt  &  Brother, 
payable  to  the  order  of  Belding  Hoyt,  another  defendant, 
and  indorsed  by  him,  and  also  by  the  other  defendants, 
dated  22d  June,  1861,  payable  three  months  after  date, 
and  payable  at  the  People's  Bank.  The  note  was  dis- 
counted by  the  plaintiffs. 

The  defence  is  usury.  The  answer,  in  substance,  alleges 
that  the  plaintiffs  held  a  note  of  Hoyt  &  Brother,  the 
makers,  for  one  thousand  dollars,  past  due,  and  which  they, 
the  defendants,  were  desirous  of  paying.  That  the  plain- 
tiffs proposed  to  them  to  discount  their  paper  for  $1,500, 
on  condition  that  $1,000  should  be  used  as  a  renewal  of 
their  past  due  note,  and  that  $500  so  to  be  discounted, 
should  remain  in  the  bank  as  a  deposit  until  the  note  in 
question  (which  was  a  part  of  the  paper  to  be  discounted) 
should  become  due,  and  that  the  defendants  should  leave 
with  the  bank  their  check  for  $500  to  meet  and  pay  the 
note  in  suit  when  it  became  due,  and  that  upon  this  condi- 
tion, three  notes  of  $500  each  were  discounted  by  the 
plaintiffs,  the  proceeds  so  put  to  the  credit  of  Hoyt  <fc 
Brother,  and  their  check  given,  payable  at  the  maturity  of 
the  note  in  question.  The  other  defendants  were  mere 
accommodation  indorsers  of  the  note  for  Hoyt  &  Brother, 
having  received  no  consideration  therefor.  The  action  was 
tried  in  October,  1862,  at  a  circuit  court.  The  verdict  of 
the  jury  was  for  the  defendants,  and  the  court  ordered  the 
complaint  dismissed,  and  a  judgment  was  entered  for  costs 
in  favor  of  the  defendants.  From  this  judgment  the  plain- 
tiffs appealed  to  the  general  term,  who  reversed  the  judg- 
ment and  directed  a  new  trial,  costs  to  abide  the  event. 
From  this  order  the  defendants  appeal  to  this  court,  and 
stipulate  as  under  section  11  of  the  Code,  in  case  of  affirma- 
tion, that  the  judgment  be  Absolute. 

BANKS  &  ANDERSON,  for  respondents. 
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R.  W.  VAN  PELT,  for  appellants. 

POTTER,  J.  The  general  term  in  reversing  the  judgment 
below  (41  Barb.  441),  proceeded  upon  the  assumption  that 
the  ruling  of  the  judge  on  the  trial,  in  the  admission  as 
evidence  of  the  statement  of  one  of  the  directors  of  the 
plaintiffs,  was  the  only  question  in  the  case.  In  this  view 
I  think  the  general  term  erred.  If  the  plaintiffs,  in  dis- 
counting the  three  notes  amounting  to  $1,500,  imposed  it 
as  a  condition  to  the  renewal  of  the  over  due  $1,000  note, 
that  $500  of  the  excess  of  the  proceeds  of  the  three  notes 
should  remain  as  a  deposit  in  their  bank  until  the  note  in 
question  became  due,  and  demanded  the  defendants'  check 
for  such  excess  of  proceeds,  payable  at  the  time  the  note 
became  due,  and  the  defendants  agreed  to  and  did  consum- 
mate this  condition,  then  the  note  in  question  was  clearly 
void  for  usury. 

Independently  of  the  question  upon  which  alone  the  gen- 
eral term  reversed  the  judgment  below,  it  appears  to  me 
that  the  clear  and  decided  weight  of  evidence  of  the  plain- 
tiffs' president,  and  the  undisputed  evidence  of  one  of  the' 
defendants,  are  sufficient  to  establish  the  defence  set  up  ; 
and  if  we  strike  the  evidence  objected  to  out  of  the  case, 
we  are  still  necessarily  brought  to  the  conclusion  that  the 
defence  was  made  out,  and  that  the  defendants  should  have 
judgment.  It  is  not  disputed  that  the  defendants  Anson 
B.  Hoyt  and  George  Hoyt,  owed  the  plaintiffs  $1,000  upon 
a  note  then  past  due  J  that  they  applied  to  the  bank  for  a 
discount  to  pay  this  overdue  note  ;  that  the  bank  declined 
to  discount  for  this  purpose,  assigning  as  the  reason,  and 
the  only  reason,  that  the  deposits  of  the  defendants,  Hoyt 
&  Brother,  in  their  bank  were  small.  They  had  a  right, 
doubtless,  to  refuse  for  this  reason,  or  to  refuse  without 
assigning  any  reason,  though  the  assigned  reason  might  be 
quite  suggestive  to  the  defendants.  The  president  more 
than  suggested ;  he  said  the  bank  discounted  for  those  who 
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had  balances  of  sufficient  value  to  pay  for  their  accounts  ; 
here  was  also  information  that  deposits  were  of  value  to 
the  bank,  but  these  mere  suggestions,  and  this  information 
were  needless.  By  way  of  hint,  the  president  goes  beyond 
intimation,  inferences  and  suggestions.  He  testifies  in 
terms,  "  we  told  him  if  he  wanted  a  discount  he  must  keep 
a  good  balance;"  and  it  is  seen  that  they  had  previously 
declined  "on  account  of  the  smallness  of  his  deposit." 
Now  the  president  dictates  terms  that  amount  to  a  condi- 
tion. This,  it  must  be  borne  in  mind,  is  a  proposition  made 
by  a  lender  of  money  to  a  patron  and  customer,  made  to 
one  whom  they  knew  was  in  circumstances  of  some  need, 
to  one  who  was  in  some  degree  within  their  power,  whose 
paper  stood  over  due  and  dishonored,  whose  credit,  in 
degree,  depended  on  their  favor.  There  could,  therefore, 
be  no  mistaking  this  proposition  to  be  a  condition  of  the 
agreement  to  discount.  The  agreement  was  accepted.  Mr. 
Hoyt  testifies,  that  he  promised  "  that  his  balance  should 
be  reasonable  thereafter."  What  appeared  to  the  plain- 
tiffs to  be  "  a  reasonable  amount,"  so  to  be  kept  in  deposit 
by  the  defendants,  and  what  sum  the  defendants  consented 
so  to  leave  on  deposit,  appears  from  uncontradicted  evi- 
dence in  the  next  step  taken  in  carrying  out  the  agreement. 
The  president  says,  "  the  bank  discounted  three  notes  for 
him  (meaning  Anson  B.  Hoyt,  with  whom  the  arrangement 
was  made)  of  $500  each,  and  credited  the  proceeds,  less 
the  discout  at  seven  per  cent.,  to  the  defendants."  The 
defendant  Anson  B.  Hoyt's  testimony  in  relation  to  the 
condition,  and  to  the  consummation  of  the  agreement, 
which  is  uncontradicted,  is  as  follows  :  "  He  "  (the  prei- 
dent)  "  said,  if  I  would  draw  my  check  for  $500  and  leave 
it  in  the  bank,  that  the  three  notes  for  $500  each  would  be 
discounted  for  me."  There  can  be  no  doubt,  I  think,  that 
the  proposition  as  so  stated  is  a  condition.  The  witness 
adds  :  "  Of  the  proceeds  of  these  three  notes,  I  was  to 
have  $1,000;  $500  was  to  be  left  in  the  bank,  with  my 
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check  for  $500  to  take  it  up  when  it  became  due.  I  paid 
$38  interest  for  the  use  of  the  $1,000."  The  witness  then 
produced  the  memorandum  made  at  the  time,  showing  the 
apparent  items  of  interest  as  the}'  bad  been  cast,  which 
together  amount  to  $33.48.  If,  as  it  might  seem  to  be, 
one  of  the  items  on  this  memorandum,  $5.94  is  interest  on 
the  over  due  note,  another  item  of  ninety-one  cents  is  for 
the  protest,  and  that  interest  on  two  of  the  $500  notes  was 
cast  for  one  hundred  days,  one  for  seventy-eight  days,  as 
is  indicated  by  this  memorandum,  then  the  cast  of  interest 
on  the  $1,500  is  correct,  and  the  total  of  all  the  items  so 
deducted  or  paid  would  be  $33.48.  The  witness  then  adds : 
"  The  president  required  this  to  be  done  before  he  would 
let  me  have,  the  discount."  He  further  adds :  "  I  had  a 
small  balance  in  the  bank  before  these  were  discounted." 

The  only  fact  in  the  evidence  I  have  stated,  about  which 
there  can  be  a  possible  pretence  of  conflict,  is  that  the  two 
witnesses  apply  different  terms  to  the  same  act.  The 
defendant  supposes  he  paid  interest  on  the  discount  on  the 
day  of  it,  by  passing  to  the  bank  a  sum  equal  or  about 
equal  to  the  interest  as  computed ;  the  memorandum  of 
which,  made  at  the  time,  be  produced.  The  president  of 
the  bank  took  the  interest  out  of  the  proceeds  of  the  note 
before  he  put  the  balance  to  the  defendant's  credit,  and 
then  used  the  sum  paid  by  the  defendant,  which  was  equal 
to  the  interest,  and  calls  it  a  deposit;  the  result  is  the 
same  whether  it  is  called  by  the  one  name  or  the  other. 
The  fact  is  sworn  to  by  both  :  there  is  no  conflict,  except 
whether  the  sum  was  $33  or  $34  ;  whether  it  was  the  one 
or  the  other  is  immaterial;  whether  it  was  interest  or 
deposit  is  immaterial. 

From  the  testimony  of  both,  one  fact  remains  certain — 
the  bank  took  out  of  the  defendants7  money  the  interest 
on  $1,500  for  the  time  the  notes  had  to  run,  and  that  by 
the  agreement  as 'made  and  consummated,  the  defendants 
received  but  $1,000  ;  that  the  plaintiffs  demanded,  and  the 
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defendants  agreed  to  comply  with  the  demand  of  paying  the 
interest  on  $1,500  for  the  use  of  $1,000  ;  that  the  plaintiffs 
demanded  as  a  condition  for  the  loan  the  use  of  $500  of 
the  defendants'  money  for  three  months,  and  the  defendants 
consented  to  the  demand  j  that  the  plaintiffs  demanded  of 
the  defendant  his  check  at  the  time  of  the  discount  for 
$500  of  the  proceeds  of  said  notes,  payable  when  the  note 
in  suit  became  due,  and  the  defendant  gave  his  check 
accordingly  ;  that  the  plaintiffs  demanded  that  the  defend- 
ants should  leave  $500  of  the  proceeds  of  the  discounted 
note  as  a  deposit  for  three  months,  as  a  condition  to  the 
loan,  and  the  defendants  agreed  to  submit  to  the  demand. 
The  president  himself  corroborates  Hoyt  in  the  fact  of  the 
agreement,  and  of  taking  the  check  in  consummation  of 
it.  These  unconflicting  and  micoutroverted  facts  standby 
themselves.  They  are  unaffected  by  the  evidence  that  was 
exceptud  to.  A  court  or  a  jury  would  not  be  permitted 
to  disregard  them  standing  alone,  and  judgment  should  be 
given  in  accordance  with  them. 

Assuming  these  facts  to  be  true,  it  presents  a  case  of 
bold,  unmitigated  violation  of  the  statute  in  its  letter  and 
spirit.  If  the  statute  prohibiting  usury  can  be  evaded  by 
such  a  subterfuge  as  han  been  offered  in  this  case,  it  has 
"become  a  dead  letter,  and  had  better  be  repealed  at  once. 
By  such  a  contrivance,  an  individual  or  a  bank,  in  the  loan 
of  one-half  their  capital,  may  draw  interest  upon  the  whole. 
The  device  in  this  case  lacks  even  the  merit  of  ordinary 
skill  in  its  consummation  ;  it  is  an  act  of  cupidity,  an 
extortion  that  is  not  provided  with  even  the  decencies  of 
a  cloak  to  cover  its  nudity.  If  the  court  could  have  any- 
thing to  do  with  the  policy  of  the  usury  laws,  the  review 
of  this  case  would  present  a  fitting  occasion  to  raise  a 
warning  voice  against  their  repeal,  but  the  policy  of  these 
Jaws  is  with  the  legislature  and  not  with  the  court.  The 
defence  of  usury,  like  any  other  legal  defence  authorized 
by  statute,  is  entitled  to  the  same  respect  as  other  defences 
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in  the  courts,  and  when  proved,  it  is  the  duty  of  the  court 
to  regard  them  the  same  as  other  cases.  In  the  review  of 
this  case,  I  have  come  to  the  conclusion  that  the  testimony 
in  this  case,  independent  of  the  testimony  objected  to, 
presents  a  clear  case  for  judgment  in  favor  of  the  defend- 
ant. 

The  judgment  of  the  general  term  should  be  reversed. 

DENIO,  C.  J.  The  judgment  rendered  on  the  verdict  for 
the  defendants  was  reversed  by  the  general  term  on  appeal, 
and  a  new  trial  was  ordered,  on  the  ground  of  an  alleged 
erroneous  ruling  in  admitting  the  letter  of  J.  W.  Jennings 
in  evidence,  against  the  plaintiffs'  objection.  The  purport 
of  the  letter  was  an  offer  to  extend  to  che  defendants  an 
accommodation  to  the  amount  of  $1,000,  on  condition  that 
the  defendants  should  give  the  bank  paper  for  $1,500,  on 
which  interest  was  to  be  paid,  and  should  leave  $500  of  the 
$1,500  with  the  bank  until  the  paper  should  mature,  when 
the  defendants  would  be  at  liberty  to  draw  it.  The  letter 
contained  the  suggestion  that  money  was  worth  more  than 
seven  per  cent.,  and  that  the  bank  did  not  discount  unless 
the  borrowers  had  money  on  deposit  in  the  bank.  It  was 
a  suggestion,  without  any  decent  disguise,  to  lend  the 
defendants  the  money,  if  they  would  pay  an  usurious  pre- 
mium. This  does  not  seem  to  ,be  questioned  in  the  opinion 
of  the  supreme  court,  but,  it  is  said,  the  letter  was  not  evi- 
dence against  the  plaintiff.  To  determine  this  question, 
we  are  to  take  into  consideration  not  only  the  facts  appear- 
ing when  the  letter  was  offered,  but  those  which  were 
established  in  the  subsequent  stage  of  the  trial  ;  but  if, 
upon  the  whole  evidence,  the  letter  was  admissible,  the 
judgment  should  not  be  reversed  on  account  of  the  order 
in  which  it  was  given. 

In  examining  these  circumstances,  we  see  in  the  first 
place,  that  the  letter  purports  to  have  been  written  at  the 
bank,  for  the  date  and  heading  in  effect  so  state.  Then  the 
writer  was  not  merely  a  director  of  the  bank,  but  a  member 
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of  its  discount  board.  The  duties  of  that  board  are  not 
stated,  nor  does  it  appear  what  authority  a  single  member 
of  it  had.  In  the  absence  of  such  evidence,  which  it  was 
•easy  for  the  plaintiffs  to  furnish,  and  which  we  cannot  sup- 
pose the  defendants  had  any  means  of  showing,  we  should 
intend  what  we  know  to  be  usual,  that  each  individual  mem- 
ber of  the  discount  Committee  is  an  organ  of  communica- 
tion with  customers  needing  discount,  without  authority, 
perhaps,  to  commit  the  board  decisively,  but  whose  recom- 
mendations are  of  considerable  weight.  The  vote  of  the 
board  or  committee,  as  it  should  more  properly  be  called, 
indicates  that  it  was  concerned  in  determining  upon  offers 
of  customers  for  discounts.  The  remaining  circumstance 
bearing  upon  the  admissibility  of  the  letter  was,  that  the 
defendants  presented  themselves  with  the  three  notes  of 
$500  each,  precisely  according  to  the  suggestion  of  Mr. 
Jennings ;  that  their  proposal  was  entertained ;  that  in 
effect,  with  the  proceeds  of  two  of  the  notes,  they  paid  up 
the  former  note  of  $1,000,  which  had  matured,  and  left  the 
proceeds  of  the  remaining  note  of  $500  to  their  credit  at 
the  bank,  to  be  drawn  for  when  the  note  matured  at  the 
end  of  three  months,  and  not  before.  The  president  testi- 
fies, that  he  told  the  defendant  with  whom  the  business 
was  transacted,  that  if  he  wanted  the  discount  he  must 
keep  a  good  balance,  and  that  he  promised  that  his  balance 
should  be  reasonable  thereafter.  He  denies  distinctly  that 
he  told  the  defendant  that  money  was  worth  more  than 
seven  per  cent.,  and,  also,  that  he  had  any  knowledge  of 
the  letter  of  Jennings.  The  transaction  actually  consum- 
mated, was  precisely  such  in  form  and  substance  as  Jen- 
nings had  suggested,  and  it  is  not  denied  but  that  he,  as  a 
member  of  the  discount  committee,  participated  in  it. 

I  am  of  opinion  that  by  connecting  the  facts  thus  estab- 
lished with  the  letter  of  Jennings,  the  letter  was  compe- 
tent to  be  received  in  evidence  for  the  consideration  of  the 
jury.  I  am,  moreover,  of  opinion  that  independently  of 
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the  letter,  a  very  clear  case  of  usury  was  found.  The 
point  in  which  the  testimony  of  the  president  differed  from 
that  of  the  defendant  Hoyt  was  verbal  merely,  and  was 
not  material.  The  character  of  the  transaction,  and  par- 
ticularly the  material  feature  that  $500  of  the  money  bor- 
rowed, and  for  which  interest  was  paid,  was  to  be  retained 
by  the  lender  until  the  expiration  of  the  credit,  is  conceded 
by  all  the  evidence.  It  was  usurious  to  stipulate  for  such 
an  advantage,  in  that  the  case  shows  a  contract  for  usury 
with  scarcely  an  attempt  at  disguise. 

I  am  in  favor  of  reversing  the  order  appealed  from,  and 
affirming  the  judgment  on  the  verdict. 


SUPREME  COURT. 

LOOMIS  agfc.  HIGBIE. 

SECTION  368  of  the  Code  was  amended  by  the  legislature  of  1865,  so  that  it  con- 
tains the  following  clauses  respecting  actions  triable  in  the  county  court  that  were 
commenced  in  a  justice's  court,  vis; :  "  Either  party  may,  at  any  time  before  trial, 
serve  upon  the  opposite  party  an  offer  in  writipg  to  allow  judgment  to  be  taken 
against  him  for  the  sum  or  property,  or  to  the  effect  in  such  offer  specified,  and 
with  or  without  costs,  as  said  offer  shall  specify.  If  the  party  receiving  such  offer 
accept  the  same,  and  give  notice  thereof  in  writing  within  ten  days,  he  may  file 
the  return  and  oft'er,  with  an  affidavit  of  service  of  notice  of  acceptance  thereof, 
HIK!  the  cierk  shall  thereupon  enter  judgment  according  to  c-aid  offer."  *  *  * 
"  If  the  notice  of  acceptance  be  not  given?  the  offer  is  to  be  deemed  withdrawn, 
a.i)d  cannot  be  given  iu  evidence.  And  if  the  party  to  whom  such  offer  is  made, 
fail  to  obtain  a  judgment  more  favorable  to  him  than  that  specified  in  said  offer, 
then  he  shall  not  recover  costs,  but  must  pay  the  other  party's  costs  from  the  date 
of  the  service  of  the  offer''  (Lawn  of  1865,  pp.  1289  and  1290). 

The  above  amendment  was  not  made  until  after  the  decision  of  the  county  court 
in  Loomis  agt.  Higbie,  and  it  is  not  noticed  in  the  opinion  of  the  supreme  court 
in  that  case,  and  was  not  published  at  the  date  of  such  decision.  (Note  to  Loomis 
agt.  Higbie,  ante,  p.  232.) 
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JAMES  WALLACE  agt.  WHITMAN  S.  LENT. 

When  a.  landlord  knows  that  a  cause  exists  which  renders  his  premises  unfit  for 

occupation,  it  is  a  wrongful  act  on  his  part  amounting  to  fraud,  to  rent  them 

without  girtng  notice  of  their  condition. 
The  tenant  in  such  case,  who  is  ignorant  of  such  unfitness  of  the  premises  is  not 

bound  to  pay  any  rent,  if  within  a  reasonable  time  after  the  discovery  of  the 

fraud,  he  repudiates  the  contract. 

JV*ew  York  General  Term,  July,  1865. 
DALY,  BRADY  and  CARDOZO,  Judges. 
APPEAL  from  judgment  of  special  term. 

By  the  court,  DALY,  F.  J.  This  was  the  case  of  a  land- 
lord's agent  renting  a  dwelling  house  in  the  city  of  New 
York,  to  a  tenant,  without  disclosing  the  fact,  of  which  he 
was  aware,  that  there  was  a  deleterious  stench  in  the  house, 
proceeding  from  some  unknown  cause,  which  rendered  it 
unfit  for  habitation.  The  tenant,  ignorant  of  the  circum- 
stances, went  ink)  possession  with  his  family,  and  in  a  very 
short  time  all  the  inmates  of  the  house  experienced  the 
injurious  effects  of  the  stench.  It  was  not  merely  offensive 
to  the  senses,  but  it  produced  sickness  at  the  stomach, 
vomiting,  loss  of  appetite,  &c.  The  tenant  did  everything 
in  his  power  to  abate  the  nuisance,  but  without  effect,  and 
after  continuing  in  the  house  for  about  a  month,  and  after 
several  consultations  with  the  family  physician,  who  was 
of  opinion  that  the  family  could  not  live  in  the  house  with- 
out all  becoming  sick,  he  left  it.  The  plaintiff  has  reco- 
vered in  the  court  below  for  two  months'  rent,  and  I  think 
erroneously. 

It  was  held  in  Sutton  agt.  Temple  (12  Mees.  fy  W.  52), 
and  in  Hart  agt.  Winslow  (Id.  68),  overruling  the  previous 
cases  of  Collins  agt.  Harrow  (1  M.  fy  Rob.  112),  and  Sals- 
bury  agt.  Marshall  (4  C.  fy  P.  65),  that  there  is  no  implied 
VOL.  XXIX.  19 
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condition  in  an  agreement  for  the  hiring  of  a  house  that  it 
is  reasonably  fit  for  habitation,  and  it  was  held  in  West- 
lake  agt.  De  Graw  (25  Wend.  669),  that  it  was  no  answer  to 
an  action  for  the  rent,  that  the  tenant  left  the  premises  in 
consequence  of  a  noxious  and  unhealthy  smell  arising  from 
dead  rats  under  the  steps  of  the  house,  inasmuch  as  by 
the  exercise  of  ordinary  vigilance  he  could  have  ascertained, 
as  the  tenant  who  succeeded  him  did,  the  cause  of  the 
smell,  and  might  have  removed  it. 

The  present  case,  however,  is  distinguishable  from  either 
of  the  preceding  ones,  in  several  particulars.  The  land- 
lord's agent  admitted  that  he  knew  before  he  rented  the 
premises  to  the  defendant  that  there  was  an  offensive  stench 
in  the  house,  the  cause  of  which  had  not  been  discovered, 
but  which  he  supposed  arose  from  a  sewer  that  was  under 
the  house.  It  was,  in  the  language  of  the  physician,  a 
dense,  bad  smell,  as  if  it  came  from  a  vault;  and  that  it 
was  highly  injurious  to  health,  appeared  in  the  fact  that 
when  the  inmates  of  the  house  arose  every  morning  they 
had  sickness  at  the  stomach,  accompanied  with  a  foul 
tongue  and  loss  of  appetite,  and  some  of  them  were  taken 
with  vomiting.  The  previous  tenant  had  left  the  premises 
before  the  expiration  of  his  term,  and  the  agent,  a 
several  attempts  to  evade  the  inquiry,  admitted  that  this 
tenant  may  have  said  to  him  that  he  left  the  house  in  con- 
sequence of  the  smell.  He  also  admitted  that  complaints 
had  been  previously  made  respecting  the  stench,  and  that 
in  consequence  of  them  he  made  an  application  to  the 
health  warden. 

To  let  the  house  to  the  defendant,  concealing  so  material 
a  matter  as  this  was  a  fraud,  it  was  something  which  the 
defendant  could  not  have  anticipated,  and  of  which  he  had 
a  right  to  be  advised,  as  it  affected  the  beneficial  enjoyment 
of  the  premises.  The  agent  knew  that  the  house  was  not 
fit  for  habitation,  but  the  tenant  did  not,  nor  could  he  have 
discovered  the  cause  which  made  it  so,  by  any  ordinary 
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examination  of  the  premises.  No  contract  is  implied  that 
a  house  is  fit  for  habitation  for  the  reason  that  the  tenant 
can  examine  it,  and  the  landlord  may  know  no  more  respect- 
ing it  than  it  is  in  the  power  of  the  tenant  to  discover  for 
himself.  But  when  the  landlord  knows  that  a  cause  exists 
which  renders  the  house  unfit  for  occupation,  it  is  a  wrong- 
ful act  on  his  part  to  rent  it  without  notice  of  its  condi- 
tion. It  is  procuring  an  innocent  tenant  to  enter  into  a 
contract  for  the  payment  of  rent  during  a  specified  period, 
for  the  occupation  of  a  house  which  the  landlord  knows 
that  the  tenant  will  either  have  to  abandon,  or  if  he  remains 
in  it,  must  do  so  to  the  detriment  of  the  health  of  himself 
and  his  family.  If  the  defendant  had  been  advised  of  the 
existence  of  this  stench,  it  may  fairly  be  presumed  that  he 
would  either  have  declined  to  rent  the  house,  or  that  he 
would  have  made  some  condition  entitling  him  to  leave  if 
lie  found  it  undesirable  ;  and  if,  after  discovering  and  expe- 
riencing its  injurious  effects,  he  is  compelled  to  quit  the 
house,  it  would  be  permitting  the  landlord  to  take  advan- 
tage of  his  own  wrong  to  allow  him  to  enforce  the  contract 
for  the  payment  of  the  rent.  In  Sutton  agt.  Temple,  the 
court  adverted  to  the  circumstance  that  it  was  not  sug- 
ested that  the  plaintiff  had  the  least  knowledge  when  she 
et  tlie  premises  of  the  existence  of  the  poisonous  substance 
upon  the  land  which  proved  injurious  to  the  plaintiff's 
cattle  ;  and  in  Westlake  agt.  De  Graw,  the  verdict  of  the 
jury  was  regarded  as  having  negatived  any  presumption 
of  fraud.  But  in  the  present  case  it  was  abundantly  shown, 
even  by  the  agent's  admission,  that  he  knew  of  the  exist- 
ence of  the  stench,  and  it  was  by  the  unconscientious  with- 
holding of  that  material  fact  that  the  defendant  was 
entrapped  into  a  contract  to  pay  rent  for  a  house  for  a  year 
which  he  could  not  occupy. 

Even  where  fraud  has  been  practiced,  a  tenant,  if  he  con- 
tinues to  occupy  the  house,  must  pay  rent  for  it,  but  after 
the  discovery  of  the  fraud,  he  is  entitled  to  a  reasonable 
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time  within  which  to  repudiate  the  contract.  In  this  case, 
the  defendant  continued  in  occupation  about  a  month,  but 
lie  did  so  under  the  assurance  of  the  agent  that  the  cause 
of  the  complaint  would  be  removed.  An  attempt  was 
made,  but  it  was  not  removed,  and  the  defendant  left  about 
the  2d  of  June,  by  the  advice  of  his  physician.  His  con- 
tinuance, therefore,  during  this  period,  was  not  of  such  a 
nature  as  to  amount  to  an  adoption  of  the  contract,  or  to 
make  him  liable  for  the  payment  of  rent  for  the  period 
which  he  actually  occupied. 

The  judgment  should  be  reversed. 


NEW  YORK  COMMON  PLEAS. 
JOHN  W.  PORTER  agt.  HENRY  G.  BRONSON. 

The  recital  of  jurisdict ional  facts  in  a  judgment  roll  of  a  court  of  record  Is  not 
conclusive.  It  is  prima  facie  and  presumptive  evidence  of  its  truth,  but  may 
be  controverted  and  disproved.  Thus,  a  defendant  is  not  concluded  by  a  recital 
in  a  judgment  record  which  avers  that  process  was  dnly  served  on  him,  from 
showing  that  he  was  not  served  with  process. 

The  unauthorized  appearance  of  an  attorney  of  the  supreme  court,  for  a  defendant 
not  served  with  process,  will  not  confer  jurisdiction  on  the  marine  court  of  the 
city  of  New  York,  so  as  to  prevent  the  defendant  from  gwing  into  the  merits  of 
the  original  controversy,  in  an  action  on  the  judgment  rendered  by  the  marina 
court. 

The  marine  court  is  not  a  court  of  record  for  all  purposes,  and  attorneys  at  law, 
as  such,  belong  only  to  courts  strictly  courts  of  record,  except  when  otherwise 
expressly  provided  by  statute. 

New  York  General  Term,  July,  1865. 
DALY,  BRADY  and  CARDOZO,  Judges. 
APPEAL  from  a  judgment  at  special  term. 

By  the  court,  CARDOZO,  J.  I  understand  the  rule  to  be 
well  settled  that  the  recital  of  jurisdictional  facts  in  the 
judgment  roll  of  a  court  of  record  is  not  conclusive.  It  is 
prima  facie  and  presumptive  evidence  of  its  truth,  but 
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may  be  controverted  and  disproved.  Therefore,  when  the 
record  of  a  court  of  record  asserts  that  process  was  duly 
served  upon  the  defendant,  the  fact  is  presumptively,  and 
in  the  first  instance  established,  but  the  defendant  is  not 
concluded  thereby,  and  may  prove  that  he  was  not  served 
with  process. 

In  Hatcher  agt.  Rocheleau  (18  JV*.  Y.  92),  Judge  DENIO, 
speaking  of  a  record  of  the  circuit  court  of  Adams  county, 
in  the  state  of  Mississippi,  says  :  "  There  is  no  ground 
for  alleging  that  the  record  does  not  show  jurisdiction  of 
the  defendant's  person.  It  states  that  the  alias  summons 
was  returned  executed,  that  is,  served,  and  also  that  the 
defendant  appeared  by  attorney.  This  would  be  sufficient 
in  a  court  of  limited  jurisdiction.  In  a  court  of  general 
jurisdiction,  such  as  this  was,  it  is  unnecessary  to  prove 
that  the  defendant  was  served  with  process,  or  appeared 
in  court,  though  the  defendant  is  at  liberty  to  controvert 
those  facts." 

Judge  STRONG,  in  the  same  case,  referring  to  the  allega- 
tions in  the  record  that  the  summons  was  executed  by  ser- 
vice on  the  defendant,  and  that  .the  defendant  appeared  by 
attorney,  says :  "  The  statement  of  either  of  these  facts 
would  be  sufficient  evidence  in  the  first  instance  that  the 
person  of  the  defendant  was  subject  to  the  jurisdiction  of 
the  court." 

In  Hard  agt.  Shipman  (6  Barb.  621),  Justice  PAIGE  says  : 
"The  jurisdiction  of  a  court,  whether  of  general  or  lim- 
ited jurisdiction,  may  be  inquired  into,  although  the  record 
of  the  judgment  states  facts  giving  it  jurisdiction.  The 
record  is  never  conclusive  as  to  a  recital  or  the  statement 
of  a  jurisdictional  fact,  and  the  defendant  is  always  at  lib- 
erty to  show  a  want  of  jurisdiction,  although  the  record 
avers  the  contrary.  No  court  or  officer  can  acquire  juris- 
diction by  the  mere  assertion  of  it,  or  by  falsely  alleging 
the  existence  of  facts  on  which  jurisdiction  depends."  * 
*  *  "  But  the  record  of  a  court  of  general  jurisdiction 
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of  either  this  or  any  other  state  of  the  union,  if  it  state 
facts  giving  the  court  jurisdiction,  is  prim  a  facie  evidence 
to  prove  the  jurisdiction  of  the  court  (6  Wend.  477).  And 
such  record,  when  the  jurisdiction  of  the  court  is  estab- 
lished, is  conclusive  upon  the  parties  thereto,  and  their 
privies,  as  to  every  fact  stated  in  it,  except  such  as  are 
jurisdictional."  (See  also  N&yes  agt.  Butler,  6  Barb.  613  ; 
Harrington  agt.  The  People,  Id.  607.)  Therefore,  even  if  the 
judgment  of  the  marine  court  had  the  same  effect  as  the 
judgment  roll  of  a  court  of  record,  the  defendant  Bronson 
was  still  at  liberty  to  show  that  he  had  not  been  served 
with  process,  and  had  not  appeared  in  the  action.  He 
made  a  distinct  offer  to  show  that  he  had  not  been  served 
with  process,  which  the  court  refused  to  allow  him  to  do. 
Perhaps  this  offer  standing  alone,  unaccompanied  with  an 
offer  to  show  that  he  had  not  appeared  in  the  action,  might 
be  irrelevant,  since  it  was  not  claimed  that  he  had  been 
served,  but  only  that  he  had  appeared  by  attorney.  He 
offered,  however,  subsequently,  to  prove  that  he  never 
appeared  in  the  action,  and  that  he  never  authorized  any 
one  to  appear  for  him.  This  was  also  objected  to  and 
excluded. 

I  think  the  exclusion  of  this  evidence,  when  considered 
in  connection  with  the  offer  to  show,  and  the  concession  of 
the  fact,  that  the  defendant  had  not  been  served  with  pro- 
cess, was  error.  The  question  of  jurisdiction  of  the  defend- 
ant's person  was,  as  I  have  shown,  open  to  evidence,  even 
to  contradict  the  record  of  a  court  of  record.  But  subse- 
quently, the  defendant  was  permitted  to  introduce  certain 
affidavits,  which  had  been  used  on  a  motion  to  open  the 
judgment,  by  which  it  appeared  that  he  had  not  been  served 
with  process,  and  had  never  appeared  or  authorized  an 
appearance  for  him,  or  on  his  behalf.  Perhaps,  therefore, 
the  error  of  excluding  the  testimony  above  mentioned  was 
cured.  This  question  however  remains  :  whether  the  unau- 
thorized appearance  of  an  attorney  of  the  supreme  court 
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for  a  defendant  not  served  with  process,  will  confer  juris- 
diction on  the  marine  court,  so  as  to  prevent  the  defendant 
from  going  into  the  merits  of  the  original  controversy,  in 
an  action  on  the  judgment,  rendered  by  the  marine  court? 
That  such  unauthorized  appearance  will  not  confer  such 
jurisdiction  on  the  marine  court,  must,  I  think,  be  deemed 
settled  by  authority.  The  marine  court  is  not  a  court  of 
record  for  all  purposes,  and  attorneys  at  law,  as  such, 
belong  only  to  courts  strictly  courts  of  record,  except 
when  otherwise  expressly  provided  by  statute.  (Wheaton 
agt.  Fellows,  23  Wend.  375  ;  Carter  agt.  Dallemore,  2  Sand. 
S.  C.  R.  222  ;  Huff  agt.  Knapp,  1  Seld.  66 ;  Lester  agt.  Red- 
mond, 6  Hill,  590  ;  Lord  agt.  Babcock,  1  Duer,  158  j  Fox 
agt.  Jackson,  8  Barb.  356  ;  Bailey  agt.  Delaplaine,  1  Sand. 
11.)  The  case  of  Allen  agt.  Stone  (10  Barb.  547),  cited 
by  the  respondent,  does  not  bear  on  the  present  question. 
In  that  case  the  defendant  had  been  served  with  process. 
It  may  be  that  the  act  to  reduce  the  several  acts  relating 
to  the  district  courts)  in  the  city  of  New  York  into  one  act, 
passed  April  13,  1857,  makes  attorneys  at  law  officers  of 
those  courts  (see  §§  9  and  10).  I  express  no  opinion  on 
that  point.  But  be  that  as  it  may,  there  is  no  such  pro- 
vision in  any  statute  respecting  the  marine  court. 

If,  therefore,  the  error  in  excluding  the  defendant's  offers 
of  testimony  above  mentioned,  were  cured  by  the  subse- 
quent admission  of  the  affidavits,  this  judgment  is  still 
erroneous,  because  the  defendant,  not  being  affected  by  the 
judgment  in  Quinlan's  suit,  should  have  been  permitted  to 
go  into  the  merits  of  the  original  controversy  between 
Quinlan  and  Van  Schaick  and  Bronson,  and  to  show,  as  he 
offered  to  do,  that  "  he  never  wrongfully,  or  otherwise, 
withheld  or  retained  any  money  collected  by  him  as 
attorney,  or  otherwise,  due  to  or  belonging  to  Charles  Quin- 
lan." This  the  court  below  refused  to  allow. 

I  think  the  judgment  should  be  reversed. 
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SUPREME  COURT. 
DUNDASS  T.  PRATT  and  others  agt.  THOMAS  B.  CHASE. 

A  discharge  under  the  insolvent  laws  of  this  state  (known  as  the  two-third  act), 
granted  to  a  citizen  of  this  state,  is  a  bar  to  an  action  against  hiiu  by  a  citizen 
of  another  state,  upon  a  contract  made  in  that  state  to  be  executed  within  this 
state.  (This  appears  to  be  adverse  to  the  case  of  Baldwin  agt.  Hale,  and  cases 
there  cited,  United  States  supreme  court,  Am.  Law  Reg.  June,  1864,  CLIFFORD,  /.) 

New  York  General  Term,  February,  1865. 

Before INGRAHAM,  P.J.,  CLERKE  and  SUTHERLAND,  Justices. 

THE  plaintiffs,  residents  of  Pennsylvania,  sued  upon 
three  promissory  notes  bearing  date  at  Philadelphia,  Penn- 
sylvania, and  payable  at  White's  Bank,  in  Buffalo,  New 
York.  Defendant  interposed  a  discharge  under  the  act 
known  as  the  two-third  act,  since  said  debt  was  incurred. 
The  plaintiffs  contended  that  the  discharge  was  no  bar  to 
this  action. 

The  above  cause  having  been  tried  before  me,  without 
a  jury,  by  consent  of  the  parties,  and  thereupon  submitted, 
I  find  as  follows  :  That  the  facts  stated  in  the  complaint 
and  answer  are  true,  and  that  the  discharge  stated  in  the 
answer  is  a  bar  to  the  plaintiffs'  recovery. 

I  therefore  order  judgment  to  be  entered  for  the  defend- 
ant with  costs.  H.  WELLES. 

Dated  New  York,  May  17,  1862. 

From  this  order  the  plaintiffs  appealed. 

JOHN  FITCH,  for  appellants. 

The  defendant's  discharge  under  the  two-thirds  act  is 
void,  for  the  following  reasons,  namely : 

1st. — I.  What  purports  to  be  the  affidavit  of  the  publi- 
cation in  the  state  paper,  is  not  an  affidavit,  because  it  is 
not  signed  by  the  deponent ;  the  oath  is  not  binding,  as  no 
perjury  could  be  charged  upon  such  a  paper,  consequently 
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there  is  no  proof  of  such  publication.  By  every  definition 
of  an  affidavit,  it  must  be  signed.  (2  Sand.  648,  and  cases 
cited;  16  Barb.  319;  2  Kern.  375;  2  Sand.  648;  2  Mb. 
175  ;  Whitaker's  Practice,  vol.  1,  p.  166,  and  the  cases  there 
cited;  2  R.  S.  chap.  17,  art.  3,  §  178  ;  14  ^66.  45.) 

II.  By  the  affidavit  of  G.  C.  Stimson,  of  the  publication 
in  the  New  York  Day  Book,   "  the  first  publication  was 
May    28th,    1859,"    which    leaves    only    sixty-three    days 
between  the  first  publication  and  July  30th,  1859,  the  day 
the  affidavit  was  made,  which  gave  the  judge  no  jurisdic- 
tion to  grant  the  discharge.     (Small  agt.  Wheaton,  2  Abb. 
Pr.  R.  175,  and  particularly  noticed  at  bottom  of  page  179  ; 
Demarest  agt.  Gray,  10  Abb.  p.  468  ;  Anon.  1  Wend.  p.  90  ; 
9  Abb.  p.  374,  decides  that  the  publication  must  be  seventy 
days  ;  Stanton  agt.  Ellis,  16  Barb.  Sup.  C.  R.  399;  affirmed 
in  2  Kern.  575.     A  fatal  defect  as  to  time  of  newspaper 
notice.     Affidavit  shows  creditors  residing  more  than  one 
hundred  miles,  ten  weeks  necessary,  by  article  14,  3  R.  S. 
In  same  cases  in  Boston,  only  nine  weeks  notice  given. 

III.  Variance  in  the  title  of  the  newspaper  printed  in  New 
York,  in  which  the  judge  ordered  the  notice  to  be  published, 
and  that  in  which  the  proof  of  publication  says  it  was  pub- 
lished.    The  order  was  for  the  "  newspaper  entitled  the 
Evening  Day  Book,"    the   proof  is  of  its  publication  in 
"  the  New  York  Day  Book."     An  omission  also  occurred 
in  both  the  Day  Book  and  Brooklyn  Daily  Eagle  notices. 
In  the  former,  the  words  "  part  2  "  are  left  out,  in  descri- 
bing the  Revised  Statutes,  under  which  the  proceedings 
were  had,  and  in  the  latter  were  left  out  the  words  "  of 
the  5th  chapter."     These  omissions  render  the  notice  vague 
and  uncertain,  and  are  an  essential  defect. 

2d. — IV.  There  is  a  wankof  proper  specifications  in  the 
affidavits  of  the  petitioning  creditors,  as  to  the  nature  of  their 
debts,  how  and  for  what  they  arose,  when  and  where,  and 
who  were  the  parties  ;  the  consideration  and  character  of 
the  indebtedness;  accounts  not  annexed  as  copies  thereof, 
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&c.  All  and  each  of  these  should  appear  on  the  papers, 
and  without  a  full  and  proper  statement  thereof,  the  intent 
to  defraud  is  fairly  inferable,  and  need  not  be  proved. 
(Slidell  agt.  McCrea,  1  Wend.  156  ;  Small  agt.  Wheaton,  p. 
179,  midway  of  the  page  ;  McNair  agt.  Gilbert,  3  Wend. 
344.)  For  instance,  in  the  affidavit  of  William  Wilson, 
one  of  the  petitioning  creditors,  it  does  not  appear  when 
or  where  the  indebtedness  arose,  for  what,  nor  the  price, 
nor  with  whom  the  contract  was  made,  nor  an}7  circum- 
stance showing  whose  debt  it  is  unless  it  be  Smith's. 

The  same  objection  to  the  affidavit  of  Samuel  Suydam  ; 
and  the  same  objection  is  even  more  pertinent  to  that  of 
William  Hunger,  who  swears  that  his  claim  is  "  for  goods, 
wares  and  merchandise,  sold  and  delivered,  and  various 
stocks  secured  by  indorsement  of  note  drawn  by  Mr.  Smith, 
now  due  and  payable,"  without  specifying  the  particulars 
of  the  transaction,  or  annexing  the  original  or  copy  evi- 
dence of  indebtedness.  The  only  inference  which  can  be 
drawn  from  such  a  vague  and  imperfect  statement  is.  that 
it  was  a  transaction  between  Hunger  and  Smith.  Mr.  Hun- 
ger gives  no  date  or  place  of  sale  ;  does  not  say  who 
bought  or  who  sold,  what  kind  of  stocks,  or  what  descrip- 
tion of  goods,  <fec.  ;  whether  sold  at  one  or  ten  different 
times  ;  no  date  of  note,  or  time  of  credit.  A  mos,t  indefi- 
nite and  uncertain  statement.  (2  R.  S.  199,  §  7  ;  2  Hilton, 
338.)  Such  statements  would  not  uphold  a  judgment  upon 
Confession.  (3  Jlbb.  375  ;  Freleigh  agt.  Brink,  16  How.  Pr. 
Rep.  272  ;  12  Id.  410.  Lockwood  agt.  Finn  et  al.  (13  How.), 
decides  the  particular  point  in  question.  (See  also  2  Kern. 
245  ;  1  Wend.  156.)  Then  how  much  more  full,  precise 
and  particular,  should  every  such  statement  be  made  in  a 
case  where  the  parties'  just  claim  is  to  be  swept  aAvay  by 
a  judicial  statutory  proceeding. 

Bd. — V.  The  defendant's  discharge  is  invalid  as  to  this 
cause  of  action,  because  the  plaintiffs,  parties  to  the  con- 
tract, were  residents  of  another  state.  The  note  was  dated 
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in  another  state.  Section  35  of  the  act  has  received  the 
following  conclusive  adjudications  :  (3  Seld.  500  ;  2  Wend. 
457;  12  Id.  102;  19  Id.  151  and  630;  3  Paige,  338;  5 
Hill,  244  ;  3  Corns.  217  ;  12  Wheaton,  213  and  369  ;  6  Pe- 
ters, 349  and  635 ;  3  Story  on  Constitution,  256  ;  10  Metcalf, 
594  ;  10  Mb.  246  ;  4  Wheat.  209  ;  5  flow.  U.  S.  Rep.  295  ; 

8  Barn,  fy  Cress.  477  ;  4  Barnwell  fy  Jlldrich,  654 ;   6  Johns. 
Ch.  R.  59  ;  4    JFAea/on,  122 ;   10  Mb.  246  ;  2   Stfory,  383  ; 

9  Jlbb.  404  ;  Baldwin  agt.  fla/e,  ./?m.  Laiw  .Reg".  June,  1864.) 
VI.  The  discharge  does  not  set  forth  that  the  due  proof 

was  furnished  of  the  notice  having  been  given  as  required 
by  law,  personally  or  by  mail,  twenty  or  forty  days  before 
the  day  of  showing  cause.  It  seems  that  the  clause  on 
that  point  is  erased  from  the  printed  blank  used  as  the  dis- 
charge. Several  of  the  creditors  said  to  have  been  "  per- 
sonally served,"  are  ready  to  swear  that  no  such  notice 
was  ever  given  to  them.  Schedule  not  signed,  and  petition 
not  sworn  to  by  any  one. 

BOGARDUS  &  BROWN,  for  respondent. 

I.  The  principal  objection  to  the  discharge  is  that  it  is 
invalid  against  a  non-resident  of  this  state.  The  precise 
point  involved  in  the  present  case  is  whether  the  state 
courts  of  New  York  shall  lend  their  aid  in  enforcing  a  con- 
tract to  be  performed  in  New  York,  in  favor  of  a  non-resi- 
dent plaintiff,  against  a  debtor  duly  discharged  by  the  New 
York  insolvent  laws.  This  statement  of  the  point  of  itself, 
excludes  every  case  cited  by  the  plaintiff  under  his  point 
V  (folio  110,  case],  as  inapplicable.  This  is  to  be  treated 
as  a  New  York  contract  (see  Cook  agt.  Maffit,  5  How.  U.  S. 
295). 

The  case  of  Parkinson  agt.  Scoville  (19  Wend.  150),  is  a 
case  exactly  in  point  in  favor  of  the  validity  of  the  dis- 
charge. In  Witt  agt.  Follett  (2  Wend.  457),  the  contract 
was  made  and  to  be  performed  in  Vermont.  The  case  of 
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Donnelly  agt.  Corbett  (3  Seld.  500),  though  in  some  sentences 
uses  language  broad  enough  to  cover  this  case,  really  does 
not  apply,  because  the  remedy  was  sought  not  in  South 
Carolina,  where  the  discharge  was  made,  but  in  New  York, 
and  Justice  GARDINER  expressly  recognizes  the  distinction. 
He  says,  at  the  outset,  "  such  laws  are  valid  so  far  as  they 
affect  the  remedy  "  (p.  503),  i.  e.,  in  the  state  courts  where 
the  discharge  is  granted,  but  we  are  not  required,  he  says 
(see  p.  506),  "  to  give  that  law  an  extra  territorial  effect," 
which  concedes  as  a  matter  of  course,  that  in  the  South 
Carolina  state  courts  the  discharge  would  be  held  good  as 
against  the  plaintiff. 

We  concede  that  the  notes  in  suit  could  be  prosecuted 
in  Massachusetts  or  Pennsylvania,  and  the  discharge  could 
not  be  set  up  against  them  as  a  bar.  The  precise  point 
here  has  never  come  up  in  this  state  except  in  Parkinson 
agt.  Scoville  (19  Wend,  cited  above),  where  the  contract  was 
to  be  performed  here,  and  the  discharge  was  held  good. 

In  Massachusetts  the  precise  point  has  also  been  decided 
in  three  different  cases,  exactly  parallel — i.  e  ,  where  the 
notes  were  expressly  made  payable  in  Massachusetts  by  a 
debtor  there,  though  dated  in  another  state,  and  the  dis- 
charge was  held  good.  (Burrill  agt.  Rice  5  Gray  [JMiw#.J, 
539  ;  Capers  agt.  Johnson,  Id.  note  539  ;  Scribner  agt.  Fishers, 
2  Gray  [Jlf<m-.],  43.)  These  Massachusetts  cases,  with 
Parkinson  agt.  Scoville  (cited  above),  ought  to  be  deemed 
conclusive  in  this  case.  Donelly  agt.  Corbett  (3  Seld.),  does 
not  pretend  to  overrule  either ;  it  simply  decides  what 
many  other  cases  also  decide,  that  a  suit  can  be  maintained 
in  a  state  which  did  not  grant  the  discharge — i.  e.,  that  the 
local  law  of  that  state  has  no  extra  territorial  effect,  and 
certainly  does  not  require  its  enforcement.  The  local  law 
of  discharge  takes  away  the  remedy  in  the  state  courts  of 
the  state  which  granted  the  discharge,  but  does  not  operate 
in  actions  brought  out  of  the  state,  as  against  non-residents. 

The  case  of  Baldwin  agt.  Hale  (p.  462,  of  June,  1864, 
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number  of  Jim.  Law  Reg.  vol.  3,  JVo.  8,  new  series),  does  not 
in  any  manner  conflict  with  these  views,  and  decides  that 
11  a  certificate  of  discharge  cannot  be  pleaded  in  bar  of  an 
action  brought  by  a  citizen  of  another  state  in  the  courts 
of  the  United  States."  It  is  true,  "common  justice 
requires  that  no  man.  shall  be  condemned  in  his  person  or 
property  without  notice,  and  an  opportunity  to  make  his 
defence."  The  discharge  of  an  insolvent  does  no  such 
injustice  to  non-resident  creditors.  It  does  not  deprive 
them  of  the  right  of  action  in  courts  of  other  states,  but 
the  courts  of  this  state  having  jurisdiction  of  contracts  to 
be  performed  in  this  state,  have  a  right  by  the  laws  of  the 
state,  to  discharge  a,  citizen  thereof  from  those  contracts 
against  all  persons,  so  far  as  her  jurisdiction  extends,  and 
no  further. 

II.  We  reply  briefly  to  the  other  objections  :  Signature 
to  affidavits  not  necessary,  no  statute  requires  it — good 
under  the  decisions.  (Hajf  agt.  Spicer,  3  Cai.  190  ;  Colen, 
4rc.,  495  ;  Jackson  agt.  Virgil,  3  Johns.  540.)  Hathaway  agt. 
Scott  (11  Paige),  to  the  contrary,  relates  merely  to  matters 
of  practice  in  chancery,  following  a  very  old  rule  of  chan- 
cery practice,  having  nothing  to  do  with  statute  affidavits. 
The  publication  was  sufficient.  The  cases  cited  by  plain- 
tiffs were  altogether  different  from  the  present.  In  re 
Underwood  (3  Cow.  59),  the  publication  was  but  six  weeks 
instead  of  ten,  and  the  affidavit  was  of  publication  for  six 
weeks  only.  Here  the  affidavit  swears  to  ten  weeks  pub- 
lication, and  the  date  given  afterwards,  at  most  only  intro- 
duces an  ambiguity.  The  fact  of  ten  weeks  publication  is 
conceded.  No  discharge  was  ever  vacated  on  such  a  friv- 
olous pretext.  Besides,  this  objection  ought  probably  to 
be  taken  on  certiorari. 

Rusher  agt.  Sherman  (28  Barb.  416),  decided  at  general 
term,  first  district,  opinion  by  INGRAHAM,  J.,  declares  (sem- 
6/e)  that  none  of  these  objections  can  be  taken  collaterally, 
but  only  on  certiorari ;  that  upon  original  jurisdiction  being 
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sbowii  to  be  complete,  the  discharge  is  conclusive  that  all 
subsequent  steps  and  proofs  were  taken  and  furnished,  until 
vacated  by  direct  proceedings  by  certiorari  for  that  pur- 
pose. Accordingly  we  find  that  all  the  cases  cited  by 
plaintiffs,  which  have  any  bearing  on  the  question,  were 
on  proceedings  by  certiorari,  or  else  the  objection  was  not 
taken.  We  ask  special  attention  to  this  case  (28  Barb. 
416),  and  the  opinion  of  Justice  INGRAHAM.  All  the  fol- 
lowing points  of  plaintiffs  (except  points  IV  and  V),  are 
palpably  within  the  express  decision  of  Rusher  agt.  Sher- 
man (28  Barb.  416),  and  cannot  be  availed  of  in  this  suit. 
(See  also  24  Barb.  649 ;  2  Kern.  575  ;  12  JV.  Y.  579.) 

III.  The  specifications  on  the'  affidavits  are  fully  up  to 
the  requirements  of  the  act  under  which  defendant's  dis- 
charge was  granted.  (Taylor  agt.  Williams,  20  Johns.  R. 
21  ;  In  matter  of  Hurst,  7  Wend.  239  ;  JMcJVair  agt.  Gilbert, 
3  Wend.  344.) 

The  judgment  should  be  affirmed. 

By  the  court,  CLERKE,  J.  The  preliminary  objections 
made  to  the  proceedings  upon  which  the  discharge  is 
founded,  if  tenable  at  all,  with  the  exception  of  the  fourth, 
could  be  taken  advantage  of  only  by  certiorari,  and  not  in 
this  collateral  manner.  As  to  this  fourth  objection,  undoubt- 
edly in  order  to  give  the  officer  jurisdiction,  it  is  necessary 
that  the  affidavits  of  the  petitioning  creditors  should  show 
the  amount,  nature  and  consideration  of  the  debt,  and  that 
the  creditor  has  received  nothing  to  become  a  petitioner. 
The  affidavits  of  the  petitioning  creditors  in  this  case  con- 
tain all  these  requisites  ;  the  objection  is  entirely  untena- 
ble. The  objection  to  the  discharge  itself  is  equally  unten- 
able ;  it  recites  all  that  is  necessary  to  give  the  officer  juris- 
diction. The  only  serious  question,  therefore,  is,  whether 
creditors  residing  in  another  state  at  the  time  the  contract 
was  made,  and  still  residing  there,  are  entitled  to  recover 
in  the  courts  of  this  state,  when  the  defendant  afterwards 
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obtained  a  valid  discharge  from  all  his  debts,  under  the  act 
entitled,  "  of  voluntary  assignments  made  pursuant  to  the 
application  of  an  insolvent  and  his  creditors."  Two  of 
the  promissory  notes  on  which  this  action  is  founded,  were 
made  in  Philadelphia, — the  third  was  made  in  Buffalo,  in. 
this  state  ;  but  the  three,  by  express  terms,  were  payable 
at  White's  Bank,  Buffalo.  The  decisions  upon  this  subject, 
appear  to  me  unsettled,  if  not  conflicting,  although  the 
language  employed  by  the  judge  who  delivered  the  opinion 
of  the  court  in  Donnelly  agt.  Corbett  (3  Seld.  500),  is  so 
general  as  to  appear  first  to  be  an  analogous  case,  but  it  is 
in  reality  very  different.  The  discharge  in  that  case  was 
obtained  in  South  Carolina;  the  petitioner  was  a  resident 
of  this  state,  and  brought  his  action  in  the  courts  of  this 
state.  The  discharge  of  course  could  be  no  bar  to  an 
action  in  this  state,  brought  by  one  of  its  residents.  It 
could  not  be  pretended  that  any  such  discharge  could  have 
an  extra  territorial  effect. 

Parkinson  agt.  Scoville  (19  Wend.  150),  is  very  similar 
to  the  case  before  us.  The  petitioner,  who  was  never  a 
resident  of  this  state,  brought  his  action  here.  The  con- 
tract was  made,  and  was  to  be  performed  in  this  state. 
The  discharge  was  decided  to  be  available  in  all  cases 
where  the  contract  was  made  within  this  state,  or  where 
the  contract  was  to  be  performed  within  this  state.  Indeed, 
the  act  (^  30)  makes  it  expressly  applicable  to  any  con- 
tracts to  be  executed  within  this  state.  Burrill  agt.  Rice 
(5  Grey,  539) ;  Capus  agt.  Johnson  (Id.  note  to  539)  ;  Scrib- 
ner  agt.  Fisher  (2  Gray,  43),  are  cases  precisely  similar  to 
this.  The  notes  were  made  payable  in  Massachusetts,  by 
a  debtor  there,  though  dated  in  another  state,  and  the  dis- 
charge was  held  to  be  a  bar  in  Massachusetts.  Of  course, 
when  contracts  are  made  between  citizens  of  the  same 
state,  they  are  made  in  reference  to  the  existing  laws  of  the 
state.  It  is  a  well  established  principle  also,  when  con- 
tracts made  in  one  country  are  to  be  performed  in  another 
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the  law  of  the  latter  governs  not  only  in  regard  to  the  con- 
struction, but  in  regard  to  the  remedy,  when  it  is  sought 
there.  If  the  act  in  question  merely  affected  the  remedy, 
we  would,  therefore,  have  no  difficulty  in  deciding  in  favor 
of  the  efficacy  of  the  discharge  in  the  case  before  us.  In 
form  at  least,  it  absolves  the  debtor  from  the  performance 
of  his  contract.  As  far  as  this  state  is  concerned,  the  act 
under  which  this  discharge  was  granted  is  a  bankrupt  law, 
exonerating  the  debtor  from  all  further  liability  in  this 
state ;  but  as  far  as  the  residents  of  the  other  states  are 
concerned,  does  it  do  any  thing  more  than  affect  the  remedy  ? 
When  they  come  here  and  bring  actions  in  our  courts,  they 
seek  a  remedy  against  a  citizen  of  this  state  for  the  non- 
performance  of  a  contract  which  he  promised  to  perform 
within  this  state.  But  the  insolvent  act  itself  expressly 
says,  that  the  discharge  shall  apply  not  only  to  contracts 
made  within  this  state,  but  to  those  which  are  to  be  exe- 
cuted within  it.  It  has  no  qualification,  and  makes  no  dis- 
tinction between  residents  and  non-residents,  and  when 
non-residents  think  fit  to  enter  into  a  contract  to  be  per- 
formed in  this  state,  by  a  resident  of  it,  I  can  see  no  good 
reason  founded  on  comity  or  constitutional  law,  why  the 
discharge  should  not  be  effectual,  when  the  contract  is 
sought  to  be  enforced  through  the  instrumentality  of  the 
courts  of  this  state.  In  accordance  with  general  principles 
of  jurisprudence,  I  can  discover  no  reason  why  laws  of  this 
nature  should  not  beheld  valid  within  the  territorial  limits 
of  the  state  by  which  they  are  passed,  even  when  they  act 
upon  contracts  made  in  another  country,  or  upon  citizens 
of  another  country  ;  although  beyond  the  limits  of  the  state 
they  have  no  force,  except  such  as  may  be  given  to  them 
by  comity.  When  the  contract  was  to  be  executed  within 
the  state,  the  reason  is  still  stronger  why  the  discharge 
should  be  recognized  as  an  available  defence  in  all  cases, 
when  the  redress  is  voluntarily  sought  in  the  courts  of  the 
state.  I  am  aware  that  it  has  been  decided  in  the  supreme 
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court  of  the  United  States  (Cook  agt.  Moffatt,  5  How.  U. 
S.  295),  that  the  insolvent  law  of  Massachusetts  could  not 
discharge  one  of  its  own  citizens  from  a  contract  to  be 
executed  in  Nejv  York,  made  with  citizens  of  that  state. 
The  suit  was  brought  in  Maryland.  The  principle  of  the 
decision  was,  that  the  contract  and  the  remedy  should  be 
governed  by  the  law  of  the  place  where  it  was  to  be  exe- 
cuted. So  that  I  may  say  with  SAVAGE,  Chief  Justice,  in 
Van  Hook  agt.  Whitlock  (26  Wend.  54)  :  "  I  am  not  aware 
that  it  has  been  directly  determined  by  any  case  in  the 
supreme  court  of  the  United  States,  that  the  discharge 
would  not  be  a  bar  against  a  citizen  of  another  state, 
when  the  suit  is  brought  in  the  court  of  the  state  in  which 
it  was  granted,  and  upon  a  contract  made  therein  posterior 
to  the  law."  I  add,  or  to  be  executed  therein  posterior  to 
the  law. 

The  judgment  should  be  affirmed,  with  costs. 


SUPREME  COURT. 

SANDS,  Receiver,  <fec.,  respondent,  agt.  BIRCH,  appellant. 

The  statute  of  1862  (Laws  of  1862,  cA.  412,  p.  743),  authoriting  a  reference,  W 
no  application  to  actions  by  the  receiver  of  a  mutual  insurance  company  com- 
menced after  the  passage  of  that  law.  It  applies  only  to  the  settlement  of  con- 
troversies without  action,  and  to  pending  suits. 

That  statute,  did  not  take  away  the  right  to  proceed  hy  action,  and  the  receiver 
is  left  to  his  option  to  take  a  reference  under  the  provisions  of  the  act,  or  bring 
his  action  in  court  and  conduct  it  under  the  general  rules  and  practice  of  the 
court,  without  any  assistance  from  or  reference  to  the  act  of  1862. 

Fourth,  District  General  Term,  July,  1865. 

Before  BocltES,  JAMES  and  ROSEKRANS,  Justices. 

THIS  action  was  commenced  by  the  receiver  on  a  pre- 
mium note,  after  the  passage  of  the  act  of  1862  (Session 
Laics  1862,  chap.  412).  Issue  was  joined  in  June,  1864. 
VOL.  XXIX.  20 


306  NEW  YORK  PRACTICE  REPORTS. 

Sands  agt.  Birch. 

A  motion  was  made  at  special  term,  by  the  plaintiff,  to 
refer  the  action  to  a  referee,  pursuant  to  said  act  of  1862, 
which  motion  was  granted.  The  defendant  appealed  to 
the  general  term,  insisting  that  the  fifth  section  of  the  act 
under  which  the  order  to  refer  was  granted,  did  not  apply 
to  suits  commenced  after  the  passage  of  that  act. 

MR.  VANDENBURGH  and  MR.  HEATH,  for  appellant. 
MR.  MYGATT,  for  respondent. 

By  the  COURT.  This  is  an  appeal  from  an  order  appoint- 
ing a  referee  to  hear  and  determine  the  action.  The  order 
of  reference  was  made  by  authority  of  the  act  of  1862 
(Session  Laws  1862,  chap.  412,  p.  743).  and  it  is  conceded 
that  the  ^action  was  not  referable  except  under  the  pro- 
visions of  that  act.  This  action  was  commenced  subse- 
quent to  the  passage  of  the  law  of  1862,  arid  it  is  insisted 
that  no  provision  is  there  made  for  refering  such  actions. 
At  the  October  general  term  of  this  court  in  1864,  we  held 
that  the  statute  under  which  the  reference  was  ordered 
had  no  application  to  actions  commenced  by  the  receiver 
after  the  passage  of  the  law;  that  the  act  of  1862  applied 
only  to  the  settlement  of  controversies  without  action,  and. 
to  pending  suits.  On  the  argument  of  this  appeal  at  the 
last  May  term,  it  was  stated  that  our  decision  at  the  Octo- 
ber term  had  been  overruled  by  the  court  of  appeals  in 
Sands,  Receiver,  fyc.  agt.  Harvey,  decided  in  the  latter  court 
in  April  last,  and  the  remittitur  was  handed  us  in  proof  of 
the  statement.  So  it  was  insisted  that  the  ruling  of  the 
supreme  court  in  the  sixth  district,  counter  to  the  decision 
in  this  district  (4th)  in  October,  had  been  affirmed  on 
appeal  by  the  court  of  appeals.  On  inquiry,  it  is  found, 
however,  that  the  court  of  appeals  did  not  pass  on  the 
question  then  and  now  under  consideration.  The  order  in 
Sands,  Receiver  agt.  Harvey,  was  not  affirmed  by  the  court 
of  appeals  on  the  merits,  as  would  seem  to  be  the  case  from 
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an  inspection  of  the  remittitur,  but  the  appeal  was  dis- 
missed. The  opinion  on  file  in  the  court  of  appeals  was 
written  by  Mr.  Justice  CAMPBELL,  who  after  considering 
the  case  on  the  merits,  and  arriving  at  the  conclusion  that 
the  order  was  right  and  should  be  affirmed,  adds :  "  But 
the  court  are  of  the  opinion  that  the  order  was  not  appealable, 
and  the  appeal  is  dismissed  with  costs."  Whether  any  mem- 
ber of  the  court  concurred  with  Mr.  Justice  CAMPBELL,  in 
his  construction  of  the  act  of  1862,  does  not  appear.  All 
that  was  decided  in  the  case  was  that  the  order  was  not 
appealable  to  the  court  of  appeals.  Thus  it  seems  our 
decision  made  at  the  October  term,  1864,  has  not  been 
reversed  or  overruled  by  the  appellate  court.  True,  our 
ruling  upon  the  construction  of  the  act  of  1862,  is  adverse 
to  that  of  the  court  in  the  sixth  district,  but  while  we 
entertain  the  highest  respect  for  the  opinions  of  the  learned 
justices  who  compose  the  bench  in  that  district,  we  must, 
after  careful  consideration  of  the  question  before  us,  still 
adhere  to  our  former  ruling. 

The  object  of  the  act  of  1S62,  as  its  title  declares,  was 
to  facilitate  the  closing  up  of  insolvent  and  dissolved 
mutual  insurance  companies.  It  was  evidently  supposed 
that  this  end  could  be  attained  without  the  usual  formula 
and  delays  attendant  upon  a  course  of  litigation,  conducted 
in  accordance  with  the  general  practice  of  the  courts.  A 
system  or  theory  of  proceeding  was  therefore  devised,  by 
pursuing  which,  and  avoiding  the  necessity  of  instituting 
further  suits  in  the  usual  form,  all  matters  in  controversy 
relating  to  the  receiver's  business  could  be  speedily  and 
cheaply  adjusted.  This  system  being  adopted,  further  suits 
were  unnecessary,  therefore,  inasmuch  as  it  was  supposed 
that  no  new  actions  would  be  instituted,  no  new  provision 
was  made  for  their  conduct  or  determination,  but  the  par- 
ties were  left  to  the  general  practice  of  the  courts  in  those 
suits  which  the  receiver  should  elect  thereafter  to  bring, 
instead  of  adopting  the  system  which  had  for  its  purpose 


308  NEW  YORK  PRACTICE  REPORTS. 

Sands  agt.  Birch. 

a  more  speedy  adjustment  of  controversies.  A  law  was 
consequently  devised  and  adopted,  providing  for  the  deter- 
mination and  settlement,  without  suit,  of  demands  and 
claims  which  had  not  been  sued,  and  for  the  speedy  deter- 
mination of  pending  suits.  Its  provisions  in  this  view 
covered  every  possible  case  existing  at  the  time  of  the 
passage  of  the  law,  without  extending  its  application  to 
actions  thereafter  to  be  brought,  for  the  bringing  of  which 
no  necessity  would  thereafter  exist.  So  the  first  four  sec- 
tions of  the  act  under  consideration  contemplate  compul- 
sory references  of  controversies  without  action :  contro- 
versies as  to  which  no  suit  had  been  instituted.  These 
sections  should  be  read  and  construed  together,  and  present 
the  scheme  for  speedy  disposition  of  controversies  relating: 
to  the  receiver's  business.  They  provide  for  an  immediate 
reference  of  the  subject  matter  in  dispute,  and  direct  the 
mode  of  proceeding  to  judgment  without  action.  Then 
follows  the  fifth  section,  which  authorizes  and  empowers 
the  court  to  refer  *all  actions  pending  therein.  If  the  four 
preceding  sections  were  intended  to  embrace  even  contro- 
versies between  the  receiver  and  others  relating  to  his  busi- 
ness as  receiver,  whatever  might  be  its  condition,  then  the 
fifth  section  was  quite  superfluous,  for  without  this  section, 
according  to  the  construction  claimed  for  this  act  in  regard 
to  suits  thereafter  to  be  commenced,  there  would  be  ample 
authority  in  the  court  to  direct  a  reference.  The  preceding 
four  sections  apply  as  aptly  to  claims  and  demands  then  in 
suit,  as  to  those  on  which  suits  should  be  thereafter  brought. 
I  think  it  plain  that  the  first  four  sections  were  intended 
to  embrace  every  case  of  controversy  except  those  in  suit, 
and  the  fifth  section  was  intended  to  cover  and  make  pro- 
vision for  the  latter  class.  No  allusion  is  anywhere  made 
in  direct  terms  to  actions  thereafter  to  be  commenced,  and 
for  the  reason  probably  that  no  proceeding  by  action 'would 
be  necessary  aft  or  the  passage  of  the  act.  This  law,  how- 
ever, did  not  take  away  the  right  to  proceed  by  action, 
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and  the  receiver  was  left  to  his  option  to  take  a  reference 
tinder  the  provisions  of  the  act,  or  bring  his  suit  in  court. 
In  case  he  should  adopt  the  latter  course,  he  could  claim 
nothing  by  the  law  under  examination,  but  must  look  to 
the  general  rules  of  practice  for  guidance  in  pursuing  the 
remedy  of  his  own  selection. 

We  are  of  the  opinion  that  the  order  of  reference  is 
without  the  sanction  of  law,  and  should  be  reversed. 


SUPREME  COURT. 

ANTHONY  SIMMONS,  Executor,  &c.  agt.  CLINTON  ELDRIDGE, 
and  others. 

A  complaint  should  not  be  dismissed  because  it  contains  matter  which  is  irrelevant 
or  redundant,  or  allegations  which  are  considered  indefinite  and  uncertain — such 
defects  are  to  be  remedied  by  motion  under  section  160  of  the  Code. 

If  a  complaint  contains  allegations  of  facts  which  under  any  reasonable  and 
proper  view  of  them  constitute  and  present  a  cause  Of  action,  although  informal, 
it  should  not  be  dismissed. 

JJlbany  General  Term,  May,  1865.       » 
Before  HOGEBOOM,  PECKHAM  and  INGALLS,  Justices. 
THIS  is  an  appeal  from  a  judgment  entered    upon  the 
report  of  a  referee  dismissing  the  complaint  in  the  above 
action.     The  facts  so  far  as  they  are  essential  to  a  disposi- 
tion of  the  appeal,  appear  in  the  following  opinion. 

SAMUEL  HAND,  for  appellant. 

WILLIAM  H.  YOUNG  and  DfiWiTT  C.  BATES,  for  respond- 
ents. 

By  the  court.  INGALLS,  J.  It  appears  from  the  report 
of  the  referee,  that  he  disposed  of  the  case  upon  the  open- 
ing of  the  counsel  for  the  plaintiff,  without  evidence.  It 
also  appears  that  the  plaintiff's  counsel  in  such  opening, 
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stated  the  facts  more  minutely,  but  substantially  as  alleged 
in  the  complaint  in  this  action.  The  only  question  pre- 
sented upon  this  appeal  is,  whether  there  are  facts  stated 
in  the  complaint  which  entitle  the  plaintiff  to  give  evidence 
in  support  of  a  cause  of  action  therein  alleged.  The  com- 
plaint alleges  that  the  plaintiff  in  1859,  was  duly  appointed 
executor  of  the  will  of  Elisha  Eldridge,  deceased  ;  that  in 
March,  1860,  the  plaintiff  as  such  executor,  recovered  a 
judgment  in  the  supreme  court  against  the  defendant,  Clin- 
ton Eldridge,  for  moneys  paid  by  the  testator  as  his 
indorser,  &c.,  amounting  to  $451.31;  that  execution  was 
duly  issued  and  returned  unsatisfied;  that  $451.31,  with 
interest,  was  still  due  on  the  judgment  when  the  action 
was  commenced  ;  that  by  the  foreclosure  of  a  mortgage 
the  legal  title  of  said  Clinton  Eldridge  to  certain  real  estate 
was  divested,  for  the  purpose  of  placing  the  same  beyond 
the  reach  of  his  creditors,  and  beyond  the  reach  of  the 
plaintiff's  judgment,  and  enabling  the  said  Clinton  Eldridge 
to  control  the  same  and  the  avails  thereof.  The  complaint 
also  contains  this  further  allegation  :  "  And  the  said  plain- 
tiff further  says,  that  the  said  Clinton  Eldridge  has  pro- 
perty, personal,  and  interest  in  property  real,  in  the  sum 
of  over  $7,000,  heki  in  trust  or  controlled  for  him  by  the 
said  Betsey  Moyer  and  Henry  Moyer,  by  a  colorable,  frau- 
dulent transfer  of  his  property  to  the  said  Betsey  and  Henry 
Moyer,  for  the  purpose  of  placing  the  same  beyond  the 
reach  of  the  claims  of  his  creditors,  and  enabling  him  to 
enjoy  the  avails  thereof."  The  relief  demanded  in  the 
complaint  is  in  substance  that  the  said  property  be  applied 
to  the  payment  of  the  plaintiff's  judgment,  &c.  The  plain- 
tiff duly  excepted  to  the  decision  of  the  referee  dismissing 
the  complaint. 

I  am  of  opinion  that  the  referee  erred  in  dismissing  the 
complaint.  The  sufficiency  of  this  complaint  is  to  be 
determined  not  according  to  the  strict  rules  of  pleading 
which  existed  previous  to  the  Code,  but  in  the  light  of  the 
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more  liberal  system  introduced  by  the  Code.  Section  140 
of  the  Code  provides,  "  all  forms  of  pleading  heretofore 
existing  are  abolished,  &c."  Jordan  Plank  Road  agt.  Mai- 
lory  (23  JV*.  F.  553),  DENIO,  J.,  says  :  "  In  pleading  under 
the  Code  it  is  sufficient  to  state  the  facts  from  which  the 
law  infers  a  liability  or  implies  a  promise."  Wright  agt. 
Hooker  (10  JV.  F.  59),  EDWARDS,  J.,  says:  "The  very 
object  of  the  new  system  of  pleading  was  to  enable  the 
court  to  give  judgment  according  to  the  facts  stated  and 
proved,  without  reference  to  the  form  used,  or  to  the  legal  con- 
clusion adopted  by  the  pleader."  Zabriskie  agt.  Smith  (13 
JV*.  F.  330),  DENIO,  J.,  remarks  :  "  Under  our  present  sys- 
tem of  pleading  I  conceive  that  a  pleading  should  contain 
the  substance  of  a  declaration  under  the  former  system. 
It  is  sufficient,  however,  that  the  requisite  allegations  can 
be  fairly  gathered  from  all  the  averments  of  the  complaint, 
though  the  statement  of  them  may  be  argumentative,  and 
the  complaint  deficient  in  technical  language."  (See  also 
Emery  agt.  Pease,  20  JV.  F.  62.)  Butterworth  agt.  O'Brien, 
(24  How.  440),  INGRAHAM,  J.,  says  :  "  In  fact  under  the 
late  decisions  in  the  court  of  appeals  we  are  not  to  pay 
any  attention  to  forms,  if  we  can  find  in  the  complaint  any 
allegations,  which  under  any  view  of  them  may  give  the  plain- 
tiff a  right  to  recover."  In  the  last  case  the  referee  dis- 
missed the  complaint,  and  the  judgment  was  reversed. 

I  think  it  quite  apparent  that  the  facts  above  stated  pre- 
sent a  cause  of  action,  and  if  sustained  by  evidence  would 
entitle  the  plaintiff  to  recover.  There  is  alleged  the  exist- 
ence of  a  debt,  the  recovery  of  judgment,  the  issuing  and 
return  of  execution,  the  transfer  of  property  of  the  judg- 
ment debtor,  with  intent  to  remove  the  same  beyond  the 
reach  of  the  creditors  of  Eldridge,  and  beyond  the  reach  of 
plaintiff's  judgment,  yet  placed  in  such  a  situation  as  to 
enable  Eldridge  to  control  the  same,  and  enjoy  the  avails 
thereof.  The  law  would  be  lame  indeed,  if  upon  such  a 
state  of  facts  a  judgment  creditor  could  be  prevented  from 
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reaching  the  property  of  the  judgment  debtor.  It  is  not 
a  fatal  objection  to  a  complaint,  upon  motion  to  dismiss 
the  same,  that  it  contains  matter  which  is  irrelevant  or 
redundant,  or  that  the  allegations  of  the  pleading  are  indefi- 
nite or  uncertain.  Such  defects  are  to  be  remedied  by 
motion  under  section  160  of  the  Code  (Moyer  agt.  Van 
Collen,  28  Barb.  230,  233). 

The  judgment  must  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 


SUPREME  COURT. 
ALBERT  W.  PATRIE  agt.  ROBERT  MURRAY,  and  others. 

The  fifth  section  of  the  act  of  congress  passed  March  3,  1863,  so  far  as  it  autho- 
rizes a  removal  of  a  cause  from  the  state  court,  after  verdict  and  a  trial  and 
determination  of  the  facts  and  the  law,  in  the  same  manner  as  if  the  same  had 
been  originally  commenced  in  the  circuit  court  of  the  United  States,  is  in  vio- 
lation of  the  7th  amendment  of  the  constitution  of  the  United  States,  and  is 
null  and  void. 

\     - 

Albany  Special  term,  July,  1864. 

Affirmed  Albany  General  Term,  December,  1864. 

THIS  was  a  motion  to  transfer  the  action  to  the  United 
States  circuit  court,  under  the  act  of  congress  of  March 
3d,  1863.  The  cause  .was  tried  at  the  Greene  circuit  in 
June,  1864,  when  the  plaintiff  recovered  a  verdict  of  $9,000. 

J.  SEDGWICK,  for  defendants. 

A.  J.  PARKER,  D.  K.  OLNEY  and  J.  A.   GRISWOLD,  for 
plaintiff. 

MILLER,  J.  The  fifth  section  of  the  act  of  congress, 
passed  March  3,  1863  (Statutes  of  1862,  and  1863,  756  and 
757),  provides  for  the  removal  of  any  cause  commenced 
in  any  state  court  against  any  officer  civil  or  military,  or 
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against  any  other  person,  for  any  arrest  or  imprisonment 
made,  &c.,  during  the  present  rebellion,  by  virtue  or  under 
color  of  any  authority  by  or  under  the  President  of  the 
United  States,  or  any  act  of  Congress,  to  the  circuit  court 
of  the  United  States  in  the  district  where  the  suit  is  pend- 
ing, under  the  following  circumstances  :  First.  Upon  filing 
a  petition  stating  the  facts,  and  duly  verified,  at  the  time 
of  entering  an  appearance  in  such  court,  or  if  such  appear- 
ance shall  have  been  entered  before  the  passage  of  the 
act  of  congress,  then  at  the  next  session  of  the  court  in 
which  such  suit  or  prosecution  is  pending.  Second.  After 
final  judgment,  by  appeal,  during  the  session  or  term  of 
said  court  at  which  such  judgment  shall  have  taken  place. 
Third.  Within  six  months  after  the  rendition  of  a  judg- 
ment in  any  such  cause,  by  writ  of  error  or  other  process, 
to  remove  the  same  to  the  circuit  court  of  the  United 
States  of  the  district  in  which  the  judgment  shall  have 
been  rendered. 

In  the  last  class  of  cases,  the  act  further  provides  : 
That  "  the  said  circuit  court  shall  thereupon  proceed  to 
try  and  determine  the  facts  and  the  laAv  in  such  action,  in 
the  same  manner  as  if  the  same  had  been  there  originally1 
commenced,  the  judgment  in  such  case  notwithstanding." 

In  the  present  case  the  cause  was  tried  at  the  circuit,  a 
verdict  rendered  in  favor  of  the  plaintiff,  and  a  judgment 
subsequently  entered  upon  that  verdict.  If  this  applica- 
tion can  be  entertained,  it  must  be  within  the  third  class 
of  cases  provided  for  by  the  act  of  congress.  The  ques- 
tion therefore  presented  upon  this  motion  is,  whether  after 
a  verdict  has  been  rendered  and  a  judgment  docketed  in 
a  state  court,  with  no  defence  under  any  act  of  congress 
interposed  upon  the  trial,  this  court  is  authorized  to  direct 
the  removal  of  the  cause  to  the  circuit  court  of  the  United 
States,  so  as  to  enable  that  court  to  proceed  and  try  the 
cause  over  again,  the  same  as  if  it  had  been  originally  com- 
menced there,  and  no  previous  trial  had  been  had  or  judg- 
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ment  rendered.  In  disposing  of  this  question,  it  is  proper 
to  remark  that  it  is  not  necessary  to  decide  whether  the 
removal  of  a  cause  can  be  had  before  trial,  under  the  act 
of  Congress.  Even  if  the  act  is  valid,  so  far  as  it  provides 
for  a  removal  in  such  a  case,  it  by  no  means  follows  that  it 
is  valid  in  a  case  arising  after  verdict  and  judgment. 

The  plaintiff's  counsel  claims  that  the  fifth  section  of 
the  act  of  congress  under  which  the  removal  is  sought,  is 
unconstitutional,  for  two  reasons.  First.  Because  it  goes 
beyond  the  third  article  of  the  constitution  of  the  United 
States,  in  proposing  to  give  the  United  States  circuit  court 
jurisdiction  of  a  cause  in  which  a  case  had  not  arisen  under 
the  laws  of  the  United  States,  for  it  appeared  by  affidavits 
that  no  question  involving  the  validity  of  an  act  of  con- 
gress had  been  raised  and  decided.  And  secondly.  Because 
to  remove  the  cause  to  another  court  and  try  it  de  novo, 
would  be  a  violation  of  the  seventh  amendment  of  the 
constitution  of  the  United  States. 

In  reference  to  the  first  ground  taken,  it  is  insisted  by 
the  defendants',  counsel  that  a  case  has  arisen  within  the 
provision  of  the  second  section  of  the  third  article  of  the 
constitution,  under  "  the  laws  of  the  United  States,"  and 
that  the  act  complained  of  by  the  plaintiff,  and  to  recover 
damages' for  which  this  action  was  brought,  was  committed 
by  virtue  of  the  fourth  section  of  the  act  of  congress, 
passed  on  the  third  of  March,  1863,  which  provides  "  that 
any  order  of  the  president,  or  under  his  authority,  made 
at  any  time  during  the  existence  of  the  present  rebellion, 
shall  be  a  defence  in  all  courts  to  any  action  or  prosecution,* 
civil  or  criminal,  pending  or  to  be  commenced,  for  any 
search,  seizure,  arrest  or  imprisonment,  made,  done,  com- 
mitted, or  acts  omitted  to  be  done,  under  and  by  virtue  of 
such  order,  or  under  color  of  any  law  of  congress,  and  such 
defence  may  be  made  by  special  plea,  or  under  the  general 
issue,"  and  that  such  an  action  may  be  removed  to  the 
circuit  court  of  the  United  States. 
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The  principal  difficulty  in  sustaining  the  first  proposition 
of  the  plaintiff's  counsel,  arises  from  the  decision  of  the 
general  term  of  the  first  district,  in  the  case  of  Jones  agt. 
Seward  (26  How.  433  ;  17  Mb.  377),  which  is  relied  upon 
as  an  authority  for  granting  the  motion  now  made.  It 
becomes,  therefore,  important  to  inquire  and  ascertain  how 
far  that  case  is  similar  to  the  one  now  considered,  and  has 
a  bearing  upon  the  question  now  discussed.  That  case 
arose  upon  an  application  made  to  the  court  at  an  early 
stage  of  the  cause,  and  before  trial,  to  remove  the  cause 
to  the  circuit  court  of  the  United  States.  The  motion  was 
denied  at  special  term,  and  upon  appeal  the  order  was 
reversed,  a  majority  of  the  court  holding  that  the  defend- 
ant was  entitled  to  have  the  action  removed.  There  are 
many  marked  features  which  distinguish  that  case  from  the 
one  at  bar,  which  it  is  important  to  notice.  The  plaintiff 
there  was  a  citizen  of  the  state  of  Iowa,  and  the  defendant 
a  resident  of  the  state  of  New  York.  The  circuit  court 
of  the  United  States  would,  therefore,  have  original  juris- 
diction, independent  of  a  case  arising  under  the  laws  of  the 
United  States.  Here  both  parties  are  citizens  of  the  state 
of  New  York.  In  that  case  a  special  order  was  made,  by 
virtue  of  which  the  plaintiff  was  arrested,  while  here  the 
defendants  only  claim  to  have  acted  under  a  general  order, 
and  there  was  no  special  authority  to  arrest  the  plaintiff. 
I  think,  also,  that  it  must  be  assumed  that  a  clear  case  was 
made  out  in  Jones  agt.  Seward,  and  that  it  was  fully  estab- 
lished to  the  entire  satisfaction  of  the  court,  that  the 
defence  there  rested  upon  the  order  of  the  president,  and 
that  there  was  no  doubt  or  dispute  as  to  that-fact. 

In  the  case  now  considered,  I  think  it  can  scarcely  be 
claimed  that  a  clear  case  is  made  out.  The  defendants' 
answer  sets  up  two  defences.  The  first  was  a  general 
denial.  The  second  alleges  that  the  arrest  was  made  by 
the  lawful  order  of  the  President  of  the  United  States. 
The  papers  upon  this  motion  show  that  upon  the  trial  at 
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the  circuit,  no  question  was  made  by  the  defendants  as  to 
their  acting  by  the  authority  of  the  President,  or  by  virtue 
of  any  act  of  Congress.  No  defence  of  that  kind  was 
urged  or  insisted  upon.  On  the  contrary,  the  action  was 
tried  like  an  ordinary  action,  for  an  assault  and  battery, 
and  false  imprisonment,  upon  the  general  denial,  without 
any  special  justification.  It  appears  that  no  claim  was 
made  that  the  act  alleged  was  done  by  order  of  the  Presi- 
dent. No  bill  of  exceptions  or  case  has  been  served  since 
the  trial,  and  no  steps  have  been  taken  to  review  the  facts. 
or  any  ruling  or  decision  of  the  judge  upon  the  trial,  if 
any  was  had  adverse  to  the  defendants.  Up  to  the  time 
of  this  motion,  no  defence  has  been  actually  made  of  such 
a  character  as  to  bring  the  case  within  the  provisions  of 
the  act  of  congress. 

The  affidavits  of  the  defendants  show  that  Robert  Mur- 
ray, the  marshal,  was  by  the  lawful  order  of  the  President 
of  the  United  States,  directed  to  take  into  custody  the 
plaintiff;  that  Buckley,  the  deputy,  by  the  order  of  the 
marshal,  did  execute  said  lawful  order,  and  take  and  keep 
the  plaintiff  in  custody,  and  that  whatever  was  done  by 
the  defendants,  or  either  of  them,  was  so  done  under  an 
order  issued  by  authority  of  the  President  of  the  United 
States,  on  the  8th  day  of  August,  1862,  authorizing  and 
directing  all  marshals  of  the  United  States  "  to  arrest  and 
imprison  any  person  or  persons  who  might  be  engaged  by 
act,  speech  or  writing,  in  discouraging  volunteer  enlist- 
ments, or  in  any  way  giving  aid  and  comfort  to  the  enemy, 
or  in  any  other  disloyal  practice  against  the  United  States.", 
The  defendants'  affidavits  also  state,  that  before  the  arrest 
of  the  plaintiff,  they  were  informed  and  believed,  and 
charge,  that  the  plaintiff  did  after  the  making  of  said  order, 
and  before  he  was  arrested,  discourage  volunteer  enlist- 
ments, and  was  engaged  in  other  disloyal  practices  against 
the  United  States,  for  which  he  was  arrested  and  impri- 
soned. 
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The  affidavit  of  the  plaintiff  denies,  unqualifiedly,  that 
he  ever  did  any  act  within  the  spirit  and  meaning  of  the 
order  of  the  President,  and  positively  controverts  any  alle- 
gation of  disloyal  conduct  and  practices.  With  no  aver- 
ment in  the  answer  bringing  the  plaintiff  within  the  pro- 
visions of  the  order  of  the  President  ;  with  no  question 
of  that  kind  made  upon  the  trial,  this  motion  can  be  alone 
sustained  upon  the  naked  affidavits  of  the  defendants,  based 
entirely  upon  information  and  belief,  and  expressly  contra- 
dicted and  denied  by  the  plaintiff.  Upon  the  weight  of  the 
evidence  presented,  with  the  controlling  fact  of  a  failure 
to  present  any  such  defence  upon  the  trial,  it  is  certainly 
at  least,  doubtful  whether  the  moving  papers  establish  a 
clear  case,  and  whether  the  fact  alleged  is  not  manifestly 
an  issuable  one  which  must  be  decided  by  proof  to  be 
adduced  upon  trial  in  court.  If  such  be  the  case,  then  I 
think  the  motion  should  be  denied. 

There  is  also  another  view  in  reference  to  the  case  cited, 
which  should  be  noticed.  The  learned  judge  who  wrote 
the  prevailing  opinion,  laid  great  stress  and  mainly  decided 
it  upon  the  dictum  of  Chief  Justice  MARSHALL,  in  Osborn 
agt.  The  Bank  of  the  United  States  (19  Wheat.  821),  which 
is  as  follows  :  "  We  perceive  no  ground  on  which  the 
proposition  can  be  maintained,  that  congress  is  incapable 
of  giving  the  circuit  court  original  jurisdiction  in  any  case 
to  which  the  appellative  jurisdiction  extends."  It  is 
claimed  that  the  remark  above  quoted,  can  only  be  con- 
sidered as  applicable  to  the  case  then  presented  and  deter- 
mined, which  was  a  suit  in  which  the  Bank  of  the  United 
States  was  a  party,  and  directly  brought  in  question  the 
validity  of  an  act  of  congress  authorizing  such  suits  to  be 
brought. 

In  the  case  of  The  People  agt.  Murray,  which  arose  before 
the  court  of  sessions  of  the  city  of  New  York,  upon  an 
application  to  remove  an  indictment  against  Murray  for 
the  forcible  seizure  and  confinement  of  one  Arguelles,  in 
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violation  of  the  laws  of  the  state  of  New  York  against 
kidnapping,  to  the  circuit  court  of  the  United  States,  HOFF- 
MAN, Recorder,  in  an  able  and  elaborate  opinion,  discusses 
this  point,  and  argues  with  considerable  force  that  the 
remark  of  Chief  Justice  MARSHALL  had  no  application,  and 
was  not  a  binding  authority.  He  quotes  quite  copiously 
from  the  learned  judge's  opinion  iu  the  same  case,  to  uphold 
his  views,  and  the  court  of  sessions  held  that  the  dictum 
cited  did  not  apply  to  all  cases,  and  denied  the  motion  to 
remove  the  indictment.  It  would  seem  to  be  exceedingly 
difficult,  and  in  fact,  impossible,  for  the  circuit  court  to 
proceed  and  try  an  indictment  found  for  a  violation  of  a 
statute  of  a  state,  and  to  pronounce  judgment  against  a 
prisoner,  if  convicted  on  trial,  with  no  law  of  the  United 
States  authorizing  any  such  proceeding.  The  act  of  con- 
gress, however,  embraces  criminal  as  well  as  civil  prose- 
cutions, and  if  it  includes  the  one  why  should  it  exclude 
the  other  ?  If  this  decision  is  based  on  sound  principles, 
as  I  think  is  quite  obvious,  it  shows  that  there  are  excep- 
tions to  the  doctrine  enunciated  in  Osborn  agt.  The.  Bank 
of  the  United  States.  If  such  an  exception  applies  in  the 
case  of  Arguelles,  should  it  not  be  extended  to  a  case 
arising  after  trial,  where  no  defence  was  made  within  the 
provisions  of  the  act  of  congress  ?  As  no  such  question 
was  presented  in  Jo/iesagt.  Seward,  it  is  quite  probable  that 
the  attention  of  the  court  was  not  directed  to  the  point 
now  discussed. 

When  Ch.  J.  MARSHALL  says  that  congress  is  capable  of 
conferring  original  jurisdiction  in  all  cases  in  which  there 
might  be  appellate  jurisdiction,  he  surely  does  not  mean 
to  say  that  congress  can  confer  such  jurisdiction  independ- 
ent of  the  constitutional  provision.  He  only  meant  to 
say  that  whenever  a  case  arises  under  a  law  of  the  United 
States,  jurisdiction,  as  well  original  as  appellate,  may  be 
conferred,  and  that  always  leaves  the  question  whether  a 
case  has  arisen,  to  be  ascertained,  for  the  purpose  of 
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deciding  the  question  of  jurisdiction.  If  a  "  case  arises  " 
within  the  constitution,  there  would  of  course  be  jurisdic- 
tion, whether  it  was  presented  in  an  original  or  an  appellate 
form. 

The  case  of  Jones  agt.  Sfward,  differs  so  materially  and 
in  so  many  respects  from  the  one  at  bar,  as  I  think  has 
already  been  shown,  that  it  should  not  be  considered  a  con- 
trolling precedent,  decisive  of  the  question  now  presented. 
And  although  were  it  in  point  I  should  feel  bound  to  yield 
to  it  as  the  decision  of,  a  general  term,  obligatory  upon  all 
inferior  tribunals,  yet  as  it  stands  I  do  not  think  it  inter- 
poses any  serious  difficulty  to  an  adverse  decision  of  the 
motion  now  made. 

Even  if  the  act  of  congress  is  applicable  to  a  case  like 
this,  as  no  question  involving  the  validity  of  the  act  was 
raised  or  decided,  I  am  inclined  to  the  opinion  that  the 
defendants  have  failed  to  bring  themselves  within  its  pro- 
visions so  as  to  justify  the  court  in  granting  this  motion. 
I  also  entertain  great  doubts  whether  the  courts  of  the 
United  States  can  have  original  jurisdiction  of  an  action 
on  the  ground  that  it  involves  the  question  of  the  validity 
of  a  constitutional  provision  of  an  act  of  congress  or  a 
treaty,  where  it  is  entirely  optional  with  the  defendant  to 
raise  the  defence  or  not,  as  he  pleases.  I  am  inclined  to 
think  that  the  act  in  question  was  not  intended  to  provide 
for  such  a  case,  but  only  for  such  cases  where  such  a  ques- 
tion would  naturally  and  necessarily  arise.  This  distinction 
was  not  examined  or  adverted  to  in  Jones  agt.  Seward. 

Can  it  be  said  that  a  case  arises,  until  the  question  is 
raised?  These  words  have  a  settled  judicial  construction. 
In  Os&omagt,  The  Bank  of  the  United  States  (9  Wheat.  819), 
the  court  said  :  "  A  case  arises  within  the  meaning  of  the 
constitution,  whenever  any  question  respecting  the  consti* 
'  tution,  laws  or  treaties  of  the  United  States  has  assumed 
such  a  form  that  the  judicial  power  is  capable  of  acting 
upon  it."  And  Curtis  says  in  his  Commentaries  on  the  Co?i~ 
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stitution  (§  7),  "  that  power  is  capable  of  acting  only  when 
the  subject  is  submitted  to  it  by  a  party  who  asserts  his 
rights  in  the  form  prescribed  by  law.  It  then  becomes  a 
case."  Certainly  the  defendants  have  never  submitted  to 
any  court  the  question  whether  the  fifth  section  of  the  act 
of  congress  aforesaid  is  valid.  There  are  some  other  points 
urged  by  the  plaintiff  in  reference  to  this  branch  of  the 
case,  which  it  is  not  essential  to  consider  in.the  disposition 
of  it,  and,  therefore,  I  do  not  think  it  necessary  to  examine 
them. 

The  second  objection  taken  by  the  counsel  for  the  plain- 
tiff, is,  I  think,  decisive  against  granting  the  motion  now 
made.  The  question  now  raised,  has  before  been  presented 
in  the  precise  shape,  and  under  precisely  the  same  circum- 
stances which  exist  in  the  present  case,  before  the  supreme 
judicial  court  of  the  state  of  Massachusetts  ;  a  court  which 
has  been  eminently  distinguished  for  learning  and  ability, 
and  whose  adjudications  have  carried  with  them  a  weight 
of  authority  equal  to  that  of  any  other  court  in  any  state 
in  the  union.  The  case  to  which  I  refer  is  that  of  Weather- 
bee  agt.  Johnson,  and  is  reported  in  14  Mass.  Rep.  412.  The 
case  cited  involved  the  construction  of  the  last  clause  of 
the  seventh  article  of  the  amendment  of  the  constitution 
of  1789,  which  is  as  follows  :  "  In  suits  at  common  law, 
when  the  value  in  controversy  shall  exceed  twenty  dollars, 
the  right  of  trial  by  jury  shall  be  preserved  ;  and  no  fact 
tried  by  a  jury  shall  be  otherwise  re-examined  in  any  court 
of  the  United  States  than  according  to  the  rules  of  the 
common  law." 

The  action  was  brought  to  recover  damages  for  trespasses 
committed  by  the  defendants  in  taking  and  carrying  away 
certain  goods  and  chattels  from  the  possession  of  the  plain- 
tiff. A  justification  of  the  act  complained  of  was  inter- 
posed, under  a  statute  of  the  United  States,  passed  March 
3,  1815,  entitled,  "an  act  further  to  provide  for  the  col- 
lection of  duties  on  imports  and  tonnage,"  which  imposes 
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certain  duties  upon  the  inspector  of  customs  (4  Laws  of  U. 
S.  838,  840  and  841).  A  verdict  was  rendered  against  the 
defendants,  a  judgment  entered  upon  that  verdict,  and  no 
exceptions  filed  or  taken  upon  the  trial.  At  the  same  term 
of  the  court  the  defendants  filed  their  claim  of  an  appeal 
from  the  judgment  to  the  circuit  court  of  the  United  States, 
and  it  was  held  by  the  court  that  the  provision  of  the  act 
of  the  congress  of  the  United  States,  passed  March  3,  1815, 
that  after  verdict  and  final  judgment  in  any  state  court, 
in  an  action  for  anything  done  or  omitted  to  be  done  by 
the  defendant,  as  an  officer  of  the  customs,  it  shall  be  law- 
ful for  either  party  to  remove  and  transfer  such  decision 
by  appeal  to  the  circuit  court  of  the  United  States  in  the 
same  district,  is  not  warranted  by  the  constitution  of  the 
United  States.  The  concluding  part  of  the  section  of  .the 
act  referred  to,  was  similar  to  the  act  of  1863,  and  con- 
tained the  same  sweeping  clause,  authorizing  the  circuit 
court  to  proceed  and  try  the  law  and  the  facts,  in  the  same 
manner  as  if  the  suit  had  been  there  originally  commenced, 
the  judgment  in  such  case  notwithstanding. 

Ch.  J.  PARKEH,  who  delivered  the  opinion  of  the  court, 
in  discussing  the  question  whether  congress  had  authority 
by  the  constitution  to  enact  such  a  law,  employs  the  fol- 
lowing language  :  "By  this  provision  the  supreme  tribu- 
nals of  a  state  are  considered  not  only  as  inferior  to  the 
supreme  court  of  the  United  States,  which  is  not  admitted 
in  Virginia,  but  to  the  circuit  courts,  which  are  by  the 
constitution  and  laws  expressly  made  inferior  courts  of  the 
United  States,  and  if  it  be  constitutional,  congress  may 
authorize  appeals  to  the  district  courts  also,  and  if  they 
should  see  fit  to  establish  still  inferior  tribunals,  they  may 
provide  for  an  appeal  to,  or  a  writ  of  error  from  such  courts, 
however  low  in  the  rank  of  judicial  tribunals,  giving  them 
authority  to  reverse  and  annul  the  solemn  judgments  of 
what  are  called  the  supreme  tribunals  of  a  state."  The 
learned  chief  justice  refers  to  article  3,  sections  1  and  2 
VOL.  XXIX.  21 
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of  the  constitution,  and  further  says :  "  Taking  the  con- 
stitution in  this  respect  as  it  was  originally  formed  and 
adopted,  without  reference  to  the  amendments  ratified 
before  the  first  judiciary  act  was  passed,  we  apprehend  its 
true  meaning  to  be,  that  none  but  the  supreme  court  of  the 
United  States',  could  entertain  jurisdiction  by  way  of  appeal, 
from  the  judgments  of  the  state  courts,  in  cases  originally 
cognizable  and  commenced  in  those  courts,  and  that  an  act 
of  congress  giving  such  jurisdiction  to  an  inferior  court  of 
the  United  States,  would  have  been  unconstitutional  and 
void.  Indeed,  such  a  power  was  never  supposed  to  exist, 
for  the  consequence  would  have  been  universally  seen  to 
be  a  prostration  of  the  dignity,  and  with  that  the  useful- 
ness, of  the  state  tribunals.  The  constitution  would  never 
have  been  adopted  by  any  one  state  tinder  such  a  con- 
struction." He  then  proceeds  to  state  that  even  the  appel- 
late jurisdiction  of  the  supreme  court  of  the  United  States, 
was  considered  by  a  majority  of  the  states  as  an  unnecessary 
if  not  a  dangerous  interference  with  the  independence  of 
the  state  tribunals,  and  as  tending  to  vex  and  harass  the 
citizen  by  a  multitude  of  trials,  the  last  of  which  would 
be  remote  from  his  place  of  residence,  besides  infringing 
on  one  of  the  most  ancient  and  cherished  principles  of  the 
common  law,  that  the  trial  of  facts  should  be  in  the  vicinage 
where  they  happened,  and  for  these  reasons  the  amendment 
was  adopted.  After  quoting  this  amendment  (the  seventh 
article  before  cited),  the  learned  judge  adds  :  u  Since  the 
adoption  of  this  amendment,  the  appellate  power  even  of 
the  supreme  court  of  the  United  States,  can  only  be  exer- 
cised over  questions  of  law  appearing  of  record.  For  the 
common  law  knows  nothing  of  a  re-examination  of -facts 
once  tried  by  a  jury,  except  in  cases  of  new  trial,  which 
can  only  be  granted  by  the  court  before  which  the  trial 
was;  no  such  thing  as  an  appeal  beingknown  in  that  system." 
He  then  concludes  that  the  provision  of  the  act  of  1815, 
is  not  according  to  the  rules  of  the  common  law,  and  can- 
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not,  therefore,  by  the  constitution,  be  within  the  power  of 
congress  to  establish. 

In  Parsons  agt.  Bedford  (3  Peters,  441,.  448),  Justice 
STORY  in  commenting  upon  the  seventh  amendment  to  the 
constitution,  says  :  "  This  is  a  prohibition  to  the  courts 
of  the  United  States  to  re-examine  any  facts  tried  by  a 
jury  in  any  other  manner.  The  only  modes  known  to  the 
common  law  to  re-examine  such  facts,  are  the  granting  of 
a  new  trial  by  the  court  where  the  issue  was  tried,  or  to 
which  the  record  was  properly  returnable,  or  the  award 
of  a  venire  facias  de  wowo,  by  an  appellate  court,  for  some 
error  of  law  which  intervened  in  the  proceedings." 

It  is  urged  that  the  seventh  amepdment  of  the  constitu- 
tion only  applies  to  the  courts  of  the  United  States,  and 
that  this  distinction  was  not  adverted  to  in  the  case  of 
Weathcrbee  agt.  Johnson.  It  is  no  doubt  true  that  the  state 
legislature  is  not  restrained  from  passing  laws  giving  a  party 
a  new  trial  after  a  verdict,  in  a  manner  not  in  accordance 
with  the  course  of  the  common  law.  But  after  a  verdict 
has  once  been  rendered  in  a  state  court,  congress  has  no 
power  to  say  in  violation  of  the  seventh  amendment  of  the 
constitution,  that  a  new  trial  may  be  had  in  the  United 
States  court.  It  makes  no  difference  in  what  court  the  first 
tvia.1  took  place,  whether  in  a  state  or  United  States  court, 
the  amendment  was  designed  to  prevent  and  to  prohibit  a 
second  trial  in  the  United  States  court,  after  one  had  pre- 
viously taken  place  in  any  other  court.  It  was  intended 
to  protect  a  party  from  a  second  trial  being  granted  by  a 
law  of  congress,  in  any  and  in  all  cases  where  a  trial  by 
jury  had  once  before  been  had.  It  matters  not  then  when 
the  issue  of  fact  was  tried  by  a  jury  ;  the  prohibition  isi 
explicit  and  emphatic  that  it  shall  not  be  re-examined  in1 
the  United  States  court,  otherwise  than  according  to  the  i 
rules  of  the  common  law.  Conceding  then  that  the  seventh 
amendment  is  applicable  to  the  United  States  courts,  with 
what  reason  can  it  be  claimed  that  these  courts  are  autho- 
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rized  to  try  a  case  over  again,  because  the  first  trial  took 
place  in  a  state  court? 

The  authorities  cited  by  the  defendants  upon  this  point 
are  only  applicable  when  a  question  arises  whether  a  state 
legislature  may  authorize  a  second  trial  in  a  state  court. 
Nor  do  I  consider  that  there  is  any  force  in  the  position 
that  it  does  not  necessarily  follow  that  the  circuit  court 
would  re-try  the  case.  The  very  object  of  the  statute  is 
to  enable  the  circuit  court  to  proceed  to  try  and  determine 
the  facts  and  the  law,  the  same  as  if  the  case  had  beea 
originally  commenced  there.  It  is  only  for  this  purpose 
that  a  removal  can  be  had  under  the  law  of  congress,  and 
nothing  could  be  attained  by  a  removal  but  a  re-trial  in  a 
case  where  no  exceptions  were  taken,  and  no  legal  ques- 
tions raised.  Even  if  a  distinction  could  be  made  between 
a  re-examination  of  the  facts  and  the  law,  it  is  difficult  to 
see. how  it  could  be  applied  to  a  case  when  no  legal  ques- 
tions were  made  on  the  trial,  or  otherwise. 

In  the  light  of  an  authority  so  plain  and  so  directly  in 
point,  as  that  of  Weatherbee  agt.  Johnson  (14  Mass.  412), 
involving  the  very  same  questions  which  arise  upon  this 
motion,  and  emanating  from  a  tribunal  so  distinguished, 
under  any  circumstances,  I  should  have  considerable  hesi- 
tation in  holding  a  contrary  doctrine.  In  the  present  case, 
it  must  be  considered  as  controlling  and  decisive.  What- 
ever may  be  said  in  reference  to  Jones  agt.  Seward,  as  a 
binding  precedent  in  a  similar  case-,  it  must  be  borne  in 
mind  that  no  such  question  could  arise  in  that  case,  and  it 
did  not  require  the  examination  of  the  point  now  discussed. 
Upon  principle  it  would  be  a  remarkable  and  extraordinary 
proceeding,  if  a  cause  could  be  removed  after,  trial  and 
judgment,  without  regard  to  the  action  of  the  court  before 
which  the  cause  was  tried  ;  with  no  error  alleged  ;  with 
no  ground  urged  on  the  trial  to  indicate  that  any'question 
had  arisen  which  rendered  it  necessary,  legal  or  proper  that 
another  tribunal,  and  that  tribunal  of  no  higher  grade  than 
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the  court  which  had  original  jurisdiction,  should  take  cog- 
nizance of  it,  and  proceed  to  its  trial  without  reference  to 
what  had  previously  taken  place.  It  is  certainly  a  grave 
question,  even  if  under  any  circumstances  the  law  sanctions 
such  a  disposition  of  a  case,  whether  a  party  should  be 
permitted  to  remain  quiet,  without  presenting  a  supposed 
defence  which  may  be  claimed  to  exist,  thus  sleeping  upon 
his  rights,  and  afterwards  insist  that  the  cause  be  removed 
and  a  new  trial  be  had.  In  justice,  if  the  defendants  were 
entitled  to  the  benefit  of  the  provision  of  the  act  of  con- 
gress which  has  been  cited,  should  they  not  have  claimed 
it  the  very  first  opportunity  ?  At  the  time  of  entering 
their  appearance  at  the  next  session  of  the  court  after  the 
passage  of  the  act  of  congress  as  therein  provided  ? 
Surely,  it  is  adding  greatly  to  the  burthens  of  litigation, 
to  allow  the  plaintiff  to  incur  large  expenses  and  additional 
costs,  by  bringing  his  cause  to  a  final  and  successful  issue, 
and  then  to  deprive  him  of  the  fruits  of  the  result  by 
imposing  upon  him  the  necessity  of  incurring  the  inconve- 
nience, hazard  and  expenses  of  another  trial  at  a  distance 
from  his  home,  without  any  remuneration  or  repayment  for 
the  expenses  already  incurred.  I  think  it  should  be  made 
to  appear  very  clearly  and  satisfactorily  at  least,  in  such  a 
case,  that  a  defence  existed,  and  had  previously  been  pre- 
sented, even  if  such  a  proceeding  is  to  be  tolerated  under 
the  provision  of  the  act  of  congress. 

The  right  of  trial  by  jury,  is  one  of  the  greatest  and 
most  inestimable  privileges,  secured  and  guaranteed  by  the 
constitution  and  the  laws  of  the  land,  and  when  such  a 
trial  has  once  been  had  and  enjoyed,  it  should  not  be  dis- 
regarded but  for  strong  and  controlling  reasons.  When  a 
cause  has  once  been  fairly  submitted  to  the  consideration 
of  an  impartial  jury,  and  the  facts  passed  upon  without 
prejudice  or  passion,  and  with  a  due  and  proper  regard  to 
law  and  just  principles,  the  verdict  and  proceedings  should 
only  be  set  aside  for  good  and  sufficient  cause  known  to 
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the  law.  While  then  we  should  bow  to  the  mandates  of 
the  law,  and  at  all  times  and  on  all  occasions,  uphold  the 
statutes  passed  by  congress  to  preserve  and  maintain  the 
public  peace  and  tranquility,  we  should  at  the  same  time 
carefully  guard  and  protect  private  rights  and  personal 
security  against  laws  which  plainly  violate  the  solemn 
enactments  of  the  constitution.  This  is  a  duty  imposed 
upon  all  courts,  under  all  circumstances. 

My  opinion  is,  that  the  fifth  section  of  the  act  of  con- 
gress, so  far  as  it  authorizes  a  removal  of  a  cause  after 
verdict,  and  a  trial  and  determination  of  the  facts  and  the 
law,  in  the  same  manner  as  if  the  same  had  been  originally 
commenced  in  the  circuit  court  of  the  United  States,  is  in 
violation  of  the  seventh  amendment  of  the  constitution  of 
the  United  States,  and  is  for  that  reason  null  and  void. 

The  motion  must  be  denied,  with  costs. 

An  appeal  was  taken  by  the  defendants  from  the  decision 
of  the  special  term  denying  the  defendants'  application, 
and  heard  at  the  December  general  term,  1864,  held  at 
Albany,  before  PECKHAM,  MILLER  and  INGALLS,  Justices,  and 
the  order  of  the  special  term  was  affirmed. 


SUPREME  COURT. 

ALBERT  COTES  and  another,  Executors,  &c.,  respondents, 
agt.  ANDREW  R.  SMITH,  MINERVA  E.  WOOD,  LOUISA  RATH- 
BUN  and  CALVIN  P.  SMITH,  appellants,  and  LAURA  CAR- 
ROLL, JANE  M.  RATHBUN  and  GEORGE  L.  RATHBUN,  by, 

&c.,  respondents. 

The  theory  of  the  Code  is,  that  on  receiving  a  verdict,  or  filing  a  decision  or 
report,  the  clerk  shall  immediately  make  up  the  judgment  roll  and  enter  the 
proper  judgment,  leaving  blanks  for  the  insertion  of  the  coats;  when  taxed,  they 
should  be  inserted  in  the  blanks. 

If  a  party  cause  such  a  'udginent  to  be  entered,  and  afterwards  tax  his  costs  and 
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have  them  inserted  in  the  blanks  left  in  the  entry  of  judgment,  this  is  not  an 

alteration  of  the  record  within  section  9,  title  5,  chapter  7,  part  3,   «f  the 

Revised  Statutes. 
Where  the  clerk  inserted  in  the  judgment  roll  an  order  (under  rule  62),  allowing 

$100  to  the  guardian  of  an  infant,  to  be  paid  out  of  a  fund  awarded  to  the  infant, 

and  also  inserted  in  the  judgment  proper  directions  for  its  payment :  held,  no 

other  party  could  move  to  set  aside  such  proceedings. 
A  party  moving  on  account  of  an  irregularity  in  a  judgment,  must  do  so  within  one 

year  after  its  commission. 
The  court  cannot  set  aside  a  judgment  to  allow  a  party  to  appeal,  where  the  time 

to  appeal  has  expired,  and  thus  do  indirectly  what  cannot  be  done  directly. 

Broome  General  Term,  July,  1865. 

PARKER,  P.  J.,  BALCOM  and  MASON,  Justices. 

MOTION  at  Owego  special  term,  March,  1865,  to  set  aside 
judgment,  and  for  leave  to  appeal.  In  addition  to  the  facts 
which  appeared  on  the  motion  made  November  general 
term,  1864  (28  How.  436),  by  defendants,  who. appeared  by 
Countryman  &  Moak,  to  strike  the  cause  from  the  calendar, 
and  by  defendants,  who  appeared  by  Mr.  Bates,  for  leave 
to  appeal  as  against  them,  the  affidavits  show  the  following 
facts  :  All  parties  appeared  on  the  trial  by  their  respective 
attorneys.  The  finding  of  facts  and  judgment  roll  were 
filed  by  plaintiffs  February  5,  1864,  and  judgment  entered 
in  judgment  book  same  day  by  clerk.  At  that  time  (the 
roll  being  filed  by  plaintiffs  without  any  notice  to  defend- 
ants), although  Countryman  &  Moak  then  had  an  order, 
pursuant  to  rule  62,  allowing  Mr.  Moak,  as  guardian  of 
defendant  George  L.,  $100,  to  be  paid  out  of  the  accumu- 
lated rents  awarded  by  the  judgment  to  said  defendant 
George,  they  had  not  filed  it  in  the  clerk's  office.  When 
the  judgment  was  entered,  February  5,  it  contained  blanks 
for  the  insertion  of  the  costs  of  the  different  parties.  Feb- 
ruary 6,  plaintiffs  served  copy  judgment  on  each  set  of  | 
defendants,  and  also  a  copy  of  their  costs,  with  notice  that 
they  would  be  readjusted  March  17.  February  9,  Country- 
man &  Moak  filed  the  order  making  allowance  to  guardian, 
when  without  any  direction  the  clerk  annexed  a  copy  of 
the  order  to  judgment  roll.  March  12,  defendants  who 
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appeared  by  Countryman  &  Moak,  served  copy  of  their  costs 
on  plaintiffs,  with  notice  they  would  be  adjusted  March  17, 
and  the  clerk  on  the  latter  day  readjusted  plaintiffs'  costs, 
and  also  taxed  costs  of  Countryman  &  Moak  at  $82.91,  and 
inserted  the  amount  in  the  blanks  left  therefor  in  entry  of 
judgment,  and  also  inserted  directions  as  to  payment  of 
the  $100  to  guardian  out  of  accumulated  rents  and  profits 
adjudged  to  his  ward.  February  27,  defendants  who 
appeared  by  Mr.  Bates,  appealed  as  against  the  plaintiffs, 
but  not  as  against  clients  of  Countryman  &  Moak,  and  they 
had  no  knowledge  or  intimation  of  such  appeal  until  long 
after  April  13.  April  13,  1864,  Countryman  &  Moak  served 
a  copy  of  the  judgment  precisely  as  it  now  is,  and  had 
been  since  March  17,  and  notice  of  entry  thereof  on  Mr. 
Bates.  He  did  not  appeal  as  against  Countryman  &  Moak, 
but  printed  the  case  Avith  judgment  roll  as  it  was  March 
17,  and  eight  days  before  November  general  term,  1864, 
served  upon  them  and  the  plaintiffs  copy  case,  containing 
judgment  roll,  with  notice  of  argument  thereof.  Country- 
man &  Moak  moved  at  that  term  to  strike  the  cause  from 
the  calendar  as  to  their  clients,  and  Mr.  Bates,  without 
raising  any  objection  to  the  judgment  roll,  stated  he  was 
ready  for  argument,  and  moved  for  leave  to  appeal  as 
against  them.  The  question  of  right  to  allow  an  appeal  was 
argued,  and  at  January  general  term,  1865,  the  court  struck 
the  cause  from  the  calendar,  and  denied  leave  to  so  appeal. 
The  appeal  as  against  the  plaintiffs  is  still  pending.  The 
cause  remained  thus  until  this  motion  Avas  made.  The 
court  on  its  hearing,  denied  the  motion  to  set  aside  the 
judgment,  absolutely,  and  refused  leave  to  appeal  on  the 
ground  that  it  possessed  no  power ;  and,  also,  that  that 
branch  of  the  motion  was  res  adjudicata,  and  Mr.  Bates' 
clients  appeal  from  the  order. 

D.  C.  BATES,  for  appellants. 
J .  E.  DEWEY,  for  plaintiff's. 
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COUNTRYMAN  &  MOAK,  for  respondent  defendants. 

I.  The  court  properly  denied  the  motion  to  set  aside  the 
judgment. 

(a.)  The  court  cannot  set  aside  a  judgment  to  allow  a 
party  to  appeal,  and  indirectly  do  what  cannot  be  done 
directly.  (27  How.  Pr.  136  ;  1 1  ^V!  F.  Rep.  275  ;  11  Paige, 
529  ;  16  How.  385;  22  JV.  F.  Rep.  319.) 

(b.)  The  theory  of  the  Code  is  that  the  judgment  is 
entered  by  the  clerk  (5  Bosw.  686).  leaving  blanks,  as  was 
done  in  this  case,  for  the  parties  to  insert  their  costs. 
(Stimson  agt.  Huggins,  16  Barb.  658,  Gen.  Term,  6th  Dist.', 
17  Abb.  Pr.  41-2,  46.) 

(e.)  Even  had  the  defendants  who  appeared  by  Mr. 
Bates,  appealed  as  to  all  other  parties,  and  given  proper 
undertaking  to  stay  proceedings,  it  would  not  stay  taxing 
the  costs  and  inserting  them  in  the  entry  of  judgment. 
(:  The  taxation  or  adjustment  of  costs  not  being  an  exe- 
cution of,  or  proceeding  upon  the  judgment,  but  a  means 
of  completing  it,  is  not  stayed  by  the  appeal."  (Curtis  agt. 
Leavitt,  1  Abb.  Pr.  120,  Gen.  Term,  1st  Dist. ;  Bulkley  agt. 
Kettletas,  I  C.  R.  JV.  S.  119.) 

(d.)  The  order  allowing  the  $100  to  the  guardian,  affected 
the  judgment  in  a  single  particular,  to  wit :  a  direction  to 
the  executors  to  pay  a  part  of  the  rents  and  profits  awarded 
to  defendant  George  L.,  to  his  guardian,  instead  of  to  him. 
It  was,  therefore,  properly  inserted  in  the  judgment  roll 
(Code,  §  281,  sub.  2,  rule  62).  It  being  the  duty  of  the 
clerk' to  make  up  the  roll,  any  irregularity  in  his  doing  so 
will  not  affect  the  judgment  (Renouil  agt.  Harris,  1  Code 
Rep.  125,  126). 

(e.)  It  being  the  duty  of  the  clerk  to  insert  the  costs  of 
all  parties  in  the  blanks  left  for  them  respectively  (sub.  £, 
supra},  he  to  protect  the  executors  in  the  payment,  pro- 
perly, according  to  the  terms  of  the  order,  inserted  in  the  judg- 
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ment  the  direction  to  pay  the  $100  to  the  guardian  out  of 
the  funds  of  his  ward. 

(jf.)  The  $100  to  the  guardian  was  to  be  paid  out  of  the 
rents  and  profits  adjudged  to  his  ward.  The  order  does 
not,  and  cannot  in  any  manner,  affect  the  defendants  repre- 
sented by  Mr.  Bates.  It  is  only  a  question  between  defend- 
ant George  L.,  and  his  guardian.  As  long  as  the  judgment 
remains  as  it  is,  that  part  cannot  injure  them.  If  they  had 
properly  appealed  and  reversed  that  portion,  the  allowance 
to  the  guardian  would  necessarily  fall  with  such  reversal. 
The  order  in  this  case  is  not  like  Houghtallng  agt.  Marsh 
(14  Abb.  161),  where  the  allowance  was  made  not  as  a  part 
of  the  decision,  but  cm  a  motion  for  extra  allowance  by 
another  judge,  and  out  of  a  common  fund  which  belonged  to 
all  the  parties.  The  court  says  (p.  164)  :  "  The  allowances 
in  this  case  are  made  under  section  309  of  the  Code  ;  they 
are  in  addition  to  costs,  as  every  allowance  must  be  which 
is  made  under  that  section,  and  are  not  the  allowances  known 
in  the  late  court  of  chancery." 

(g.)  The  judgment  to  protect  the  executors,  properly 
contained,  as  directed  by  the  order,  a  provision  that  $100 
of  the  rents  and  profits  be  paid  to  the  guardian  instead  of 
the  ward.  The  insertion  of  the  order  in  the  judgment 
roll  was  at  farthest  an  irregularity  (1  Duer,  679).  That 
irregularity  was  committed  February  9,  1 864.  This  motion 
was  not  made  till  February  25,  1865.  A  party  is  bound 
to  move  to  correct  an  irregularity  within  one  year  after  it 
is  committed,  and  cannot  do  so  afterwards.  (2  jR.  S.  359, 
§  2  ;  2  Statutes  at  Large,  371 ;  2  Whit.  Pr.  3d  ed.  578,  and 
cases  cited ;  I  Burr.  Pr.  2d.  ed.  474  ;  8  How.  312  ;  1  Duer, 
679.)  Independent  however  of  this  statutory  prohibition, 
a  party  is  bound  to  move  to  correct  an  irregularity 
promptly,  on  learning  of  its  existence.  (2  Whit.  Pr.  579  ; 
9  How.  34  ;  26  Ijow.  409  ;  1  Burr.  Pr.  474  ;  Grah.  Pr.  566.) 
A  copy  of  the  judgment  precisely  as  it  now  is,  was  served 
on  Mr.  Bates,  April  13, 1864,  and  he  then  knew  all  the  facts 
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relative  to  the  matter.  Again,  after  knowledge  of  the 
facts,  Mr.  Bates  printed  the  judgment  roll  as  it  is ;  served 
copies  on  Mr.  Dewey  and  on  Countryman  &  Moak;  gave 
them  notice  of  argument  thereof,  and  on  the  motion  to  strike 
the  cause  from  the  calendar,  did  not  claim  there  was  any 
irregularity  in  the  judgment,  but  asked  as  a  favor  to  be 
allowed  to  appeal.  This  was  a  recognition  of  the  correct,- 
ness  of  the  judgment  and  roll,  and  an  action  upon  such 
theory. 

JBurrill  (1  Pr.  474)  says  :  "  The  motion  must  be  made 
at  the  first  terra  after  the  irregularity  has  taken  place,  and 
before  any  further  proceedings  have  been  had  in  the  cause  by 
the  party  complaining  of  it,  unless  he  were  ignorant  of  the 
irregularity,  in  which  case  he  must  apply  as  soon  as  he  has 
knowledge  of  it.  But  in  such  case  he  must  show  due  dili- 
gence in  informing  himself  of  it,  otherwise  the  motion  will 
not  be  granted.  In  other  words,  if  the  party  being  aware  of 
the  irregularity  overlook  it,  and  take  subsequent  steps  in  the 
cause,  or  where  being  fully  put  on  inquiry,  he  neglects  to 
inform  himself  of  the  irregularity,  it  is  a  waiver  of  the  irreg- 
ularity, and  he  cannot  afterwards  take  advantage  of  it."  (See 
1  Barb.  Ch.  Pr.  589.)  Again,  Mr.  Bates'  clients  have  now 
an  appeal  pending  from  the  judgment  as  against  the  plain- 
tiffs. An  appeal  necessarily  concedes  the  regularity  of  the 
judgment  appealed  from. 

II.  In  any  view  of  the  case,  the  court  should  only  strike 
the  order  allowing  $100  to  the  guardian  from  the  roll. 

III.  The  taxation  of  costs  of  defendants  represented  by 
Countryman  &  Moak,  on  notice,  to  the  plaintiff,  was  all  that 
was  required.     The  plaintiffs  represented  the  estate,  and 
it  was  their  duty  to  see  that  nothing  was  improperly  taken 
from  it.     This  point  was  so  decided  in  6  How.  Pr.  380.     So 
in  Leavitt  agt.  Miller  (4  Duer,  1),  it  was  held  in  an  inter- 
pleader-suit that  "  a  defendant  who  sets  up  a  claim  adverse 
to  that  of  a  co-defendant,  is  not  bound  to  serve  a  copy  of 
his  answer  on  such  co-defendant."     It  was  not  till  judg- 
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merit  was  perfected  that  the  defendants  became  adverse 
parties  to  each  other  (Story's  Eq.  PL  §  362).  As  to  which 
set  of  the  defendants  were  awarded  the  fund  in  dispute, 
the  plaintiffs  were  indifferent.  All  they  desired  was  a  judg- 
ment awarding  that  fund  to  the  proper  parties.  There  was 
no  dispute  about  who  was  entitled  to  the  residuum.  That 
was  not  in  litigation.  The  plaintiffs  as  executors,  repre- 
sented that,  and  it  was  their  duty  to  protect  it  and  see  that 
it  was  not  illegally  invaded  by  either  set  of  defendants. 
It  was  not  claimed  by  the  moving  papers  that  a  single  item 
was  improperly  taxed  by  the  clerk.  Again,  April  13,  1864, 
Mr.  Bates  was  served  with  copy  judgment  concaining  those 
costs.  Even  had  he  been  entitled  to  a  retaxation,  he  was 
bound  to  move  at  once  (People  ex  rel.  Lumley  agt.  Lewis, 
28  How,  159).  The  want  of  notice  of  taxation  does  not 
affect  the  regularity  of  the  judgment.  (18  Abb.  Pr.  14; 
16  Barb.  658.) 

IV.  Leave  to  appeal  was  properly  denied. 

1.  This  was  so  fully  considered  in  this  case  at  January 
term  (28  How.  Pr.  436),  that  it  is  not  deemed  proper  to 
discuss  the  point. 

2.  That  branch  of  the  motion  having  been  then  deter- 
mined, was  res  adjudicata,  and  was  properly  denied  on  that 
ground  (19  How.  412).     The  order  appealed  from  should 
be  affirmed,  with  $10  costs  to  these  respondents.     Each 
set  of  respondents   is   entitled  to  costs.      This   court  so 
decided  several  years   since,    in  the  case  of    Temple  agt. 
Pierce  and  others. 

By  the  court,  MASON,  J.     This  is  an  appeal  from  an  order 

1  denying  a  motion   in  behalf  of  Andrew  R.  Smith,  Minerva 

E.  Wood,  Louisa  Rathbun  and  Calvin  P.  Smith,  four  of  the 

l  defendants,  to  set  aside  the  judgment  entered  in  this  action. 

'The  main  ground  relied  upon  by  the  appellants  for  setting 

aside  the  judgment  in  this  case  is,  that  the  record  has  been 

altered  or  interfered  with  by  the  clerk,  at  the  instance  of 
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the  parties,  since  the  entry  of  the  judgment.  It  is  shown 
that  the  decision  of  the  judge  at  special  term  was  filed  on 
the  5th  of  February,  1864,  the  judgment  entered  by  the 
clerk  on  that  day,  and  the  roll  signed  and  filed,  with  blanks 
left  for  the  insertion  of  the  costs.  It  appears  from  the 
papers  used  on  this  motion,  that  the  costs  were  not  taxed 
until  some  days  after  the  entry  of  the  judgment,  and  when 
taxed,  on  notice  to  the  appellants,  were  inserted  by  the 
clerk  in  the  judgment.  We  are  referred  by  the  appellants' 
counsel  to  section  9,  title  5,  chapter  7,  of  the  third  part 
of  the  R.  S.  (vol.  3,  R.  S.  p.  723),  which  reads  as  follows  : 
"  No  process,  pleading  or  record,  shall  be,  amended  or 
impaired  by  the  clerk  or  other  officer  of  any  court,  or  by 
any  other  person,  without  the  order  of  such  court,  or  of 
some  other  court  of  competent  authority."  The  answer  to 
this  motion  is,  the  Code  of  Procedure  which  has  been 
passed,  since  the  statute  above  cited,  fully  authorizes  the 
clerk  to  do  all  he  has  done  in  this  case.  The  only  reason- 
able and  fair  construction  of  the  Code  is,  that  the  judg- 
ment is  to  be  entered  before  the  costs  are  adjusted  by  the 
clerk,  and  the  costs  are  to  be  adjusted  by  the  clerk,  and 
inserted  in  the  record  by  him,  after  the  judgment  has  been 
entered.  This  is  apparent  from  the  provisions  of  the  Code 
itself.  The  311th  section  says:  "  The  clerk  shall  insert 
in  the  entry  of  judgment,  on  the  application  of  the  pre- 
vailing party,  upon  five  days  notice  to  the  other  party, 
except  when  the  attorneys  reside  in  the  same  village  or 
town,  and  then  upon  two  days  notice,  the  sum  of  the  allow- 
ance for  costs  as  provided  by  this  Code,"  &c.  -It  will  be 
seen  that  these  costs  are  to  be  inserted  by  the  clerk  in  the 
entry  of  judgment,  clearly  showing  that  the  costs  are  to  be 
inserted  after  the  judgment  has  been  entered.  This  view 
is  strengthened  by  sections  264,  279,  280  and  281  of  the 
Code.  By  section  264,  the  clerk  upon  receiving  a  verdict 
is  required  to  enter  the  judgment  in  conformity  with  the 
verdict.  By  sections  279  and  280,  he  is  required  to  keep 
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a  judgment  book  and  enter  the  judgment  therein,  and  by 
section  281,  unless  the  party  or  his  attorney  shall  furnish 
a  judgment  roll,  the  clerk  immediately  after  entering  the 
judgment,  shall  attach  together  and  file  the  following 
papers,  which  shall  constitute  the  judgment  roll  :  1.  In 
case  the  complaint  be  not  answered  by  any  defendant,  the 
summons  and  complaint,  or  copies  thereof,  proof  of  service 
and  that  no  answer  has  been  received,  the  report  if  any, 
and  a  copy  of  the  judgment.  2.  In  all  other  cases  the 
summons,  pleadings,  or  copies  thereof,  and  a  copy  of  the 
judgment,  with  any  verdict  or  report,  the  offer  of  the 
defendant,  exceptions,  case,  and  all  orders  and  papers  in 
any  way  involving  the  merits  and  necessarily  affecting  the 
judgment.  This  is  to  be  done  immediately  on  entering  the 
judgment,  clearly  showing  that  the  clerk  is-  not  to  wait  five 
days,  or  any  other  time  for  the  adjustment  of  the  costs, 
before  entering  the  judgment  and  making  up  the  judgment 
roll.  This  court  so  held  in  the  case  of  Stimson  agt.  Mug- 
gins (16  Barb.  R.  658  ;  7  How.  Pr.  R.  84),  and  such  is  the 
opinion  of  the  superior  court  of  the  city  of  New  York  in 
Gilmartin  agt.  Smith  (4  Sund.  R.  686),  where  the  court 
says'  "If  the  proceedings  are  conducted  according  to 
the  Code,  the  judgment  is  to  be  entered  before  the  costs 
are  adjusted."  The  practice  prescribed  by  the  Code,  con- 
templates that  the  judgment  is  entered  by  the  clerk,  leaving 
blanks,  asAvas  done  in  this  case,  for  the  costs  to  be  inserted 
by  him  when  they  are  adjusted.  (16  Barb.  658;  7  How. 
86 ;  5  Bosw.  686.)  The  adjustment  of  the  costs,  and 
inserting  the  same  in  the  record,  is  but  a  means  of  com- 
pleting the  judgment  (1  Mb.  Pr.  R.  120  ;  1  Code  R.  JV. 
S.  119),  and  is  not  amending  or  impairing  the  record  within 
the  meaning  of  the  9t,h  section  of  title  5,  chapter  7,  part 
3,  of  the  Revised  Statutes  (3  R.  S.  5th  ed.  723),  and  if  it 
were  it  is  fully  authorized  by  the  subsequent  enactments 
of  the  Code. 

As  the  judgment  stands,  the  order  allowing  $100  to  the 
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guardian,  is  a  matter  in  which  these  appellants  have  not 
the  least  interest,  as  it  is  special,  and  is  to  be  paid  out  of 
a  fund  in  which  they  have  no  interest.  It  is  only  a  ques- 
tion between  George  L.  and  his  guardian,  and  these  appel- 
lants are  in  no  manner  aggrieved  by  it.  If  there  were  any 
irregularity  in  inserting  it  in  the  judgment,  they  cannot, 
therefore,  require  it  to  be  stricken  out,  and  besides,  they 
cannot  be  heard  to  complain  of  this  after  allowing  more 
than  a  year  to  elapse.  But  assuming  that  these  costs  were 
irregularly  taxed  and  inserted  in  the  judgment,  this  cannot 
affect  the  validity  of  the  judgment.  (16  Barb.  658  ;  4 
How.  R.  414  ;  5  Id.  234  ;  4  Sand/.  S.  C.  R.  684.)  The  law 
is  well  settled  that  this  court  cannot  set  aside  a  judgment 
to  allow  a  party  to  appeal,  and  thereby  indirectly  do  what 
cannot  be  done  directly.  (27  How.  R.  136;  11  JV.  F.  R. 
275;  16  How.  /Z..385;  22  JV.  F.  R.  319.) 

If  I  am  right  in  the  views  above  expressed,  it  follows 
that  the  order  appealed  from  should  be  affirmed,  with 
costs.     Decision  accordingly. 


BUFFALO   SUPERIOR  COURT. 
GEORGE  LEWIS  agt.  THE  CITY  or  BUFFALO. 

An  issue  of  law  arising  npon  demurrer  to  complaint,  will  be  disposed  of  according 
to  the  law  as  it  stands  at  the  time  of  the  trial  of  the  issue,  where  it  does  not 
appear  upon  the  face  of  the  complaint  when  the  action  was  commenced,  when, 
as  claimed,  another  law  would  be  applicable. 

Where  the  charter  of  a  municipal  corporation  makes  the  statement  of  certain  facts 
in  a  conveyance  or  declaration  of  sale  of  lands  for  taxes  or  assessments,  pre- 
sumptive evidence  of  the  legality  or  validity  of  such  tax  or  assessment,  and  the 
proceedings  therein,  the  courts  in  the  absence  of  any  statutory  provision,  have 
equity  jurisdiction  of  an  action  to  restrain  the  proceedings  and  set  aside  the  tax 
or  assessment,  where  the  instrument  or  proceedings  containing  such  presumptive 
evidence  is  presented. 

fhe  rule  is  well  settled  that  whenever  the  claim  of  the  adverse  party  to  the  land  is 
valid  upon  the  face  of  the  instrument,  or  the  proceedings  sought  to  be  set  aside, 
and  extrinsic  facts  are  necessary  to  be  proved  to  establish  the  invalidity  or  ille- 
gality, the  court  will  entertain  jurisdiction  in  equity. 
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Where  a  statute  giving  the  courts  preventive  jurisdiction  of  equity  over  all  local 
assessments  in  a  municipal  corporation  is  passed,  pending  an  equitable  action 
to  set  aside  a  certain  assessment,  the  only  effect  of  the  statute  is  to  remove  any 
ii-n  nt  of  equity  which  it  might  be  urged  deprived  the  court  of  jurisdiction  before 
the  statute. 

December  General  Term,  1864. 

Before  HASTEN,  VERPLANK,  and  CLINTON,  Justices. 

DEMURRER  to  complaint.  The  charter  of  the  city  of 
Buffalo  authorizes  the  common  council  to  cause  streets  to 
be  graded  and  paved,  and  sewers  and  crosswalks  to  be 
built,  and  the  expense  thereof  to  be  assessed  upon  the  lands 
deemed  benefitted  thereby ;  but  provides  that  no  street 
shall  be  graded  or  paved  when  the  expense  thereof  will 
exceed  two  hundred  dollars,  except  upon  the  application 
of  a  majority  of  the  property  holders  liable  to  be  assessed 
to  pay  for  the  same,  nor  until  a  certificate  of  the  city 
assessors  shall  be  presented  to  the  common  council,  stating 
that  such  application  is  signed  by  a  majority  of  such  pro- 
perty holders.  An  application  was  presented  to  the  com- 
mon council  asking  for  the  construction  of  a  sewer  in 
Niagara  street,  for  the  grading  and  paving  of  the  street, 
and  the  construction  of  crosswalks.  The  application  was 
accompanied  by  the  certificate  of  the  assessors  that  the 
application  was  signed  by  a  majority  of  the  property  hold- 
ers liable  to  be  assessed  to  pay  for  the  improvements  men- 
tioned in  it. 

Upon  this  application  and  certificate,  the  common  coun- 
cil in  the  year  1859,  caused  a  sewer  to  be  constructed  in 
Niagara  street,  the  street  to  be  graded  and  paved  and 
crosswalks  to  be  built,  and  the  expense  to  be  assessed  upon 
the  lands  deemed  benefitted  thereby.  The  expense 
amounted  to  several  thousand  dollars.  The  lands  assessed 
had  been  sold  by  reason  of  the  non-payment  of  the  assess- 
ment. No  conveyance  or  declaration  had  been  executed 
to  the  purchaser,  but  the  defendant  was  taking  steps  to 
complete  the  sale. 
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A.  P.  NICHOLS,  for  plaintiff. 
C.  BECKWITH,  for  defendant. 

By  the  court,  HASTEN,  J.  The  certificate  of  the  assess- 
ors was  not  sufficient  to  authorize  the  common  council  of 
the  city  of  Buffalo  to  make  the  local  improvement,  and 
the  assessment  mentioned  in  the  complaint.  The  assess- 
ment, therefore,  is  illegal.  This  is  settled  by  the  court  of 
appeals  in  the  following  cases :  Lathrop  agt.  The  City  of 
Buffalo,  Do/an  agt.  The  City  of  Buffalo,  Howell  agt.  The 
City  of  Buffalo,  Efner  agt,  The  City  of  Buffalo. 

The  next  question  is,  is  the  plaintiff  entitled  to  the 
equitable  relief  demanded  in  the  complaint  ?  By  an  amend- 
ment of  the  charter  of  the  city  of  Buffalo  in  1858,  the  pre- 
ventive jurisdiction  of  equity  was  extended  ove.r  all  local 
assessments  ordered  under  the  charter  of  the  city  of  Buf- 
falo, and  if  it  was  made  to  appear  that  the  proceedings 
upon  any  such  assessment  were  illegal,  it  was  made  the 
cluty  of  the  court  to  restrain  further  action  under  such 
assessment  (Laws  of  1858,  p.  644,  ^  8).  This  provision 
was  repealed  in  1861  (Laws  of  1861,  p.  630,  §  21).  It  was 
substantially  re-enacted  in  1864  (Laws  of  1864,  p.  1045). 

Upon  the  argument  of  the  demurrer,  the  counsel  of  the 
defendant  stated  that  this  action  was  commenced  in  April, 
1863,  and  claimed  that  we  must  dispose  of  the  question 
raised  by  the  demurrer  as  the  law  stood  at  the  time  of  the 
commencement  of  the  action.  He  cites  us  in  support  of 
this  to  a  remark  made  in  the  opinion  delivered  in  the  court 
of  appeals  upon  the  demurrer  to  the  complaint  in  Howell 
agt.  The  City  of  Buffalo.  The  counsel  of  the  plaintiff 
admits  the  statement  as  to  the  time  when  the  action  was 
commenced  to  be  true,  but  insists  that  we  cannot  notice 
the  fact. 

The  opinion  of  the  court  of  appeals  in  Howell  agt.  The 
City  of  Buffalo,  was  delivered  by  Judge  MARVIN,  who  after 
stating  that  the  question  of  jurisdiction  and  relief  was  not 
VOL.    XXIX.  22 
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up  in  the  case  of  Lathrop  agt.  The  City  of  Buffalo,  by  rea- 
son of  the  provisions  of  the  act  of  1858,  above  mentioned, 
says  :  "This  provision  was  repealed  in  1861,  before  this 
action  was  commenced."  I  presume  he  meant  before  the 
issue  of  law  formed  by  the  demurrer  was  tried.  A  demur- 
rer raises  only  such  questions  as  appear  upon  the  face  of 
the  pleading  to  which  it  is  put  in.  Before  the  Code,  the 
declaration  in  an  action  in  a  court  of  law  was  required  to 
be  entitled  of  the  proper  term  of  the  court,  and  the  title 
constituted  a  part  of  the  declaration.  If  from  the  aver- 
ments in  the  declaration  it  appeared  that  the  cause  of 
action  accrued  after  the  time  mentioned  in  the  title  of  the 
declaration,  the  defendant  might  demur.  The  courts  of 
law  were  only  open  at  stated  terms,  and  the  entitling  of 
the  declaration  grew  out  of  the  old  proceeding  ore  tenus. 

In  the  court  of  chancery,  which  was  always  open,  there 
was  no  practice  analogous  to  that  of  the  entitling  the  decla- 
ration in  courts  of  law.  By  the  Code,  the  complaint  is  not 
required  to  be  entitled  (Code,  §  142).  The  act  of  1864 
had  been  in  force  over  the  half  of  a  year  when  the  demur- 
rer was  brought  on  to  argument  before  us. 

It  does  not  appear  upon  the  face  of  the  complaint  when 
the  action  was  commenced.  We  must,  therefore,  dispose 
of  the  issues  of  law  formed  by  the  demurrer,  according  to 
the  law  at  the  time  of  the  trial  of  them.  (Maynard  agt. 
Talcott,  11  Barb.  R.  569;  Smith  agt.  Holmes,  19  JV.  F.  R. 
27 1.)  The  defendant's  course  was,  upon  the  passage  of  the 
act  of  1864,  to  have  obtained  leave  to  withdraw  the 
demurrer,  and  present  the  question  by  answer.  This  dis- 
poses of  the  case  as  it  is  now  before  us.  We  are  requested 
by  the  counsel  of  both  parties,  to  express  our  opinion  upon 
the  question  of  jurisdiction,  on  the  assumption  that  the 
action  was  commenced  in  1863.  It  is  proper  that  we  should 
do  so,  because  the  defendant  should  have  leave  to  answer. 
This  leads  us  into  two  inquiries  :  1st.  Had  chancery  juris- 
diction in  a  case  like  the  one  before  us,  to  grant  the  relief 
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sought  by  the  complaint  without  any  statute  ?  2d.  If 
not,  wnat  effect  has  the  statute  of  1864  upon  this  action, 
which  had  been  commenced  before  its  enactment  ?  First. 
Prior  to  the  decision  of  the  court  of  appeals  in  December, 
1863,  in  the  cases  of  Howell  agt.  The  City  of  Buffalo,  and 
Efner&gt.  The  City  of  Buffalo,  we  supposed  the  jurisdiction 
of  chancery  in  cases  like  the  one  before  us  to  be  well 
established.  Those  cases  arose  in  this  court.  HowelVs 
case  was  decided  upon  demurrer  to  the  complaint ;  Ef tier's 
case  upon  the  pleadings  and  proofs.  They  grew  out  of  the 
same  local  improvement  out  of  which  the  case  now  before 
us  arises,  and  are  not  distinguishable  from  it.  This  court 
maintained  jurisdiction,  and  granted  relief.  Upon  appeal, 
our  judgment  in  each  case  was  reversed  by  the  court  of 
appeals,  on  the  single  ground  of  jurisdiction  or  want  of 
equity  That  court  held  the  assessment  to  be  illegal  and 
void.  In  the  opinion  written  in  this  court  in  those  cases, 
nothing  was  said  upon  the  question  of  the  jurisdiction  of 
equity.  The  case  of  Scott  agt.  Onderdonk  (14  JV.  F.  R.  9), 
was  considered  decisive  of  it.  We  regarded  that  case  not 
only  to  be  binding  upon  us,  but  also  to  be  well  decided. 

One  head  under  the  general  jurisdiction  which  courts  of 
equity  exercise  in  favor  of  a  party  quia  timet,  was  thus 
defined  in  the  court  of  appeals  in  Haywood  zgt.'T/ie  City 
of  Buffalo  (14  JV*.  Y.  R.  534)  :  "  Where  the  claim  of  the 
adverse  party  to  the  land  is  valid  upon  the  face  of  the 
instrument,  or  the  proceedings  sought  to  be  set  aside,  and 
extrinsic  facts  are  necessary  to  be  proved  in  order  to 
establish  the  invalidity  or  illegality."  This  branch  of 
equity  jurisdiction  is  well  established.  (Story's  Eq.  Juris. 
^  700,  and  cases  cited  ;  Peirsall  agt.  Elliott,  6  Peters'  U.  S. 
R.  95,  97  ;  Hamilton  agt.  Cummings,  1  John.  Ch.  R.  517  ; 
Mayor  of  Brooklyn  agt.  Messerole,  26  Wend.  132,  137;  Mc- 
Evers  agt.  Lawrence,  Hoffman's  R.  172  ;  Van  Dorn  agt. 
Mayor  of  New  York,  9  Paige's  R.  388  ;  Chautauque  Co.  Bank 
agt.  White,  6  Barb.  R.  530,  605  ;  Field  agt.  Holbrook,  6 
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Duer's  R.  597;  Ward  agt.  Dewey,  16  JV.  F.  R.  519  j  Scott 
agt.  Onderdonk,  supra.) 

We  are  not  able  to  distinguish  the  case  of  Scott  agt. 
Onderdonk,  from  Howell  agt.  TAe  CtYy  o/1  Buffalo,  or  from 
the  case  now  before  us.  *Sco^  agt.  Onderdonk  came  before 
the  court  upon  demurrer  to  the  complaint.  The  substance 
of  the  complaint  was,  that  the  city  of  Brooklyn,  without 
having  laid  an  assessment  affecting  the  plaintiff's  lots  of 
land,  sold  them,  as  though  they  had  been  legally  assessed, 
to  the  defendant  Onderdonk,  for  a  long  term  of  years,  and 
was  about  to  execute  a  conveyance  of  them  to  him,  and 
prayed  that  the  sale,  &c.,  might  be  set  aside,  and  the  city 
be  enjoined  from  executing  the  conveyance.  The  charter 
of  the  city  of  Brooklyn  provided  that  in  the  conveyance 
of  lands  sold  for  taxes  or  assessments,  to  be  executed  to 
the  purchaser,  "  the  proceedings  had  for  the  sale  thereof  shall 
be  briefly  set  forth,  and  such  conveyance  shall  be  deemed 
prima  facie  evidence  of  the  facts  therein  recited  and  set 
forth"  (Laws  of  1834,  p.  108,  §  45). 

The  court  of  appeals  held  that  equity  had  jurisdiction 
to  grant  the  relief  sought,  on  the  ground  that  the  statute 
contemplated  that  the  purchaser  should  be  furnished  with 
a  document  bearing  on  its  face  prima  facie  evidence  of  a 
title  in  'him,  which  could  only  be  impeached  by  proof 
aliunde  of  the  falsity  of  its  recital.  The  provisions  of  the 
charter  of  the  city  of  Buffalo  are  more  favorable  to  the 
purchaser  at  a  tax  or  assessment  sale  than  those  of  the 
city  of  Brooklyn,  upon  which  Scott  agt.  Onderdonk  was 
decided.  It  provides  that  the  conveyance  (which  it  calls 
a  declaration)  of  lands  sold  for  taxes  or  assessments,  to  be 
given  to  the  purchaser,  shall  state  "  the  fact  of  assess- 
ment, advertisement  and  sale,  the  date  of  the  sale,  and  the 
period  for  which  the  premises  were  sold  ;  which  declara- 
tion may  be  recorded  as  a  lease  of  real  estate,  and  shall 
be  presumptive  evidence  in  all  courts  and  places,  that  such 
tax  or  assessment  w  s  legally  imposed,  and  that  due  proceedings 
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to  authorize  such  sale  were  had"  (Laws  0/1853,  p.  477, §18), 
"  It  shall  not  be  necessary  in  any  proceeding  for  the  col 
lection  of  any  tax  or  assessment,  or  in  any  suit  or  proceed- 
ing in  which  such  tux  or  assessment  shall  come  in  question,  to 
prove  the  validity  thereof,  or  the  regularity  of  any  of  the  pro- 
ceedings by  which  the  same  shall  have  been  imposed,  but  said 
tax  or  assessment  shall  be  deemed  valid,  regular  and  conclu- 
sive, subject  to  the  right  of  any  party  to  show  the  con- 
trary by  affirmative  evidence  "  (Laws  of  1853,^.  483,  §  39). 
In  Scott  agt.  Onderdonk,  the  proceedings  had  not  yet 
reached  a  point  where  the  burden  of  showing  their  invalidity 
or  illegality  had  been  cast  upon  the  owner  of  the  lands 
sold,  and  only  could  be  by  a  conveyance  containing  false 
recitals.  For  under  the  Brooklyn  charter,  everything 
essential  to  the  validity  of  the  purchaser's  title  not  recited 
in  the  conveyance,  he  would  be  obliged  to  prove.  The 
charter  of  Buffalo  contemplates  a  much  simpler  conveyance 
than  does  the  charter  of  Brooklyn.  That  to  be  given  to 
the  purchaser  under  the  Buffalo  charter,  is  only  to  state 
"the  fact  of  assessment,"  and  then  the  document  is  to  be 
presumptive  evidence  that  the  tax  or  assessment  was  legally 
imposed,  &c.  The  petition  of  the  property  owners,  and 
the  certificate  of  the  assessors  in  respect  to  it,  are  not 
required  to  be  recited  or  alluded  to  in  the  conveyance. 
The  statute  evidently  intends  to  dispense  with  the  necessity 
of  all  such  recitals,  by  declaring  what  shall  be  stated  in 
the  conveyance.  This  conclusion  is  strengthened  by  the 
provisions  of  the  39th  section  above  quoted.  To  state  the 
"  fact  of  assessment,"  is  much  simpler  than,  and  quite  dif- 
ferent from  the  stating  step  by  step,  all  the  proceedings 
by  which  that  fact  was  accomplished.  The  remed}r  by 
common  law  certiorari  was  as  complete  in  Scott  agt.  Onder- 
donlc,  and  the  cases  cited  above,  as  in  Howell  agt.  The  City 
of  Buffalo.  When  a  case  falls  within  equity  jurisdiction, 
equity  does  not  refuse  to  exercise  its  jurisdiction  because 
there  is  a  concurrent  remedy  at  law,  especially  when  the 


342  NEW  YORK  PRACTICE  REPORTS. 

Lewis  agt.  The  City  of  Buffalo. 

remedy  at  law  is  not  one  of  right.  A  common  law  cer- 
tiorari  is  not  a  writ  of  right.  The  People,  agt.  Supervisors 
ofMlegany  (15  Wend.  R.  198). 

We  think  that  Howell  agt.  The  City  of  Buffalo,  should 
not  be  regarded  as  denying  the  jurisdiction  of  equity  in- 
cases like  the  one  before  us,  nor  as  overruling  Scott  agt. 
Onderdonk.  Howell  agt.  The  City  of  Buffalo,  Efner  agt.  The 
City  of  Buffalo,  and  Vandeventer  agt.  The  City  of  Buffalo, 
were  decided  by  the  court  of  appeals  at  the  same  time  ; 
the  first  two  grew  out  of  tire  paving  of  Niagara  street,  the 
last  out  of  the  paving  of  Main  street  in  this  city.  The 
alleged  ground  of  invalidity  in  each  case  was  the  insuffi- 
ciency of  the  assessors'  certificate  in  respect  to  the  number, 
&c.,  of  the  petitioners  for  the  improvement.  In  Vande- 
venter agt.  The  City  of  Buffalo,  we  held  the  certificate  of 
the  assessors  to  be  sufficient,  and  dismissed  the  complaint. 
We  have  been  furnished  with  the  opinions  delivered  in  the 
court  of  appeals  in  those  cases,  and  with  the  certificate  of 
the  reporter  of  the  ground  upon  which  they  were  there 
disposed  of.  It  appears  that  there  was  but  one  opinion 
written  upon  the  question  of  jurisdiction.  That  was  writ- 
ten by  Judge  MARVIN,  in  Howell's  case.  No  other  member 
of  the  court  wrote  in  HowelSs  case,  or  in  Efner' 's  case. 

In  Vandtventer's  case  Judge  DAVIES  read  an  opinion  in 
favor  of  affirming  the  judgment,  on  the  ground  that  the 
certificate  of  the  assessors  was  sufficient.  Judge  DENIO 
read  an  opinion  for  reversal,  on  the  ground  that  the  certifi- 
cate of  the  assessors  was  insufficient.  The  reporter  certi- 
fies that  "  the  judgment  was  affirmed  on  the  question  of 
jurisdiction,  on  the  ground  stated  in  the  opinion  of  MARVIN, 
J,,  in  the  case  of  Howell  agt.  The  City  of  Buffalo.  Judge 
DENIO  concurred  in  the  affirmance,  his  attention  not  having 
been  called  to  that  question  when  he  prepared  the  above 
opinion."  It  ulso  appears  that  all  the  judges  concurred 
in  Judge  MARVIN'S  opinion  except  SELDEN,  J.,  who  did  not 
vote.  From  this  we  understand  that  the  only  judge  of  the 
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court  of  appeals  who  examined  the  question  of  jurisdiction 
was  Judge  MARVIN,  and  that  the  other  judges  who  took 
part  in  the  decision,  concurred  with  him  upon  hearing  his 
opinion  read. 

Judge  MARVIN,  in  his  opinion,  does  not  refer  to  Scott  agt. 
Onderdonk,  nor  to  the  provisions  of  the  charter  of  the  city 
of  Buffalo,  giving  to  the  assessment  and  to  the  conveyance 
to  the  purchaser  at  the  sale  the  effect  above  mentioned, 
which  brought  the  case  under  the  head  of  equity  jurisdic- 
tion above  stated,  and  placed  it  by  the  side  of  Scott  agt. 
Onderdonk.  It  would  seem  from  the  opinion  that  these 
provisions  were  overlooked,  and  that  the  case  was  decided 
Tipon  the  supposition  that  the  purchaser  at  the  assessment 
sale,  would,  to  support  or  make  out  his  title,  be  obliged  to 
prove,  step  by  step,  all  the  proceedings  essential  to  the 
validity  of  the  assessment  and  sale.  For  the  learned  judge 
after  stating  that  in  Heywood  agt.  The  City  of  Buffalo,  it 
was  held  that  an  action  would  lie  inequity,  "when  the 
assessment  on  the  face  of  the  proceedings  to  impose  it  is 
a  valid  lien  on  land,  and  extrinsic  evidence  is  requisite  to 
show  its  invalidity,"  disposes  of  the  case  under  that  head 
of  jurisdiction  by  saying,  "  the  proceedings  have  not  cre- 
ated such  a  cloud  upon  the  title  of  the  lands  of  the  plain- 
tiff as  will  justify  a  court  of  equity  in  interfering.  The 
proceedings  of  the  common  council  were  void,  as  clearly 
appears  upon  the  face  of  the  papers  necessary  to  show  the  pro- 
ceedings." 

We  think  that  if  the  provisions  of  the  charter  of  Buffalo, 
to  which  we  have  referred,  had  not  been  overlooked,,  some 
allusion  would  have  been  made  to  them,  and  to  Scott  agt. 
Onderdonk.  Without  those  provisions,  the  case  was-  not 
one  of  which  equity  would  take  cognizance. 

Second.  In  the  inquiry  which  we  are  making,  the  term 
"jurisdiction,"  is  not  used  in  its  general  sense,  which  sig- 
nifies power,  but  in  the  limited  sense,  that  the  power  should 
not  in  the  particular  case  be  exercised  ;  that  to  exercise 
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it  would  be  against  established  precedent,  and  erroneous. 
For  the  want  of  jurisdiction  in  the  general  sense,  the  judg- 
ment of  a  court  is  void  and  assailable  collaterally.  For 
the  want  of  it  in  the  limited  sense,  in  which  it  is  sometimes 
used,  the  judgment  of  the  court  would  be  erroneous,  but 
until  reversed  is  of  binding  force  everywhere.  -  The  term 
jurisdiction  in  this  limited  sense  is  only  applied  to  courts 
of  equity.  It  concedes  the  power  or  authority  of  the 
court,  but  asserts  that  it  should  not  be  exercised  for  the 
want  of  equity  (Bangs  agt.  Duckinfteld,  18  JV*.  Y.  R.  592). 
Having  then  jurisdiction  in  the  general  sense  of  the  term, 
and  the  objection  of  the  want  of  equity  being  removed  by 
the  act  of  1864,  we  think  that  we  should  retain  the  action 
and  grant  the  relief. 

There  must  be  judgment  for  the  plaintiff  upon  demurrer. 
In  order  to  enable  the  defendant  to  review  our  judgment 
on  the  last  ground,  it  should  have  leave  to  answer  on  the 
payment  of  costs. 


SUPREME  COURT. 

JACOB  GRANTMAN,  by  John  Grantman,  his  Guardian  agt. 
GEORGE  THRALL. 

A  guardian  for  an  infant  plaintiff  is  not  bound  under  the  Code,  to  give  security 
for  costs.  The  provision  of  the  Revised  Statutes  requiring  the  "  next  friend" 
of  an  infant  plaintiff  to  give  security  for  costs,  does  not  apply  to  a  guardian. 
(J.  C.  SMITH,  J.  dissenting.) 

Rochester  General  Term,  March,  1865. 

Before  JOHNSON,  P.  J.,  J.  C.  SMITH  and  E.  D.  SMITH, 
Justices. 

APPEAL  from  an  order  denying  motion  to  compel  the 
guardian  to  file  security  for  costs. 

MATHER  &  MACOMBER,  for  appellant,  defendant. 
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I.  The  statute  provides  that   the  next  friend    may  be 
compelled  to  file  security  for  costs.     (2  R.  S.  620;   3  Id. 
5th  ed.  p.  910,  part  3,  chap.  10,  title  2,  §  1.) 

II.  The  Code  has  not  affected  or  changed  this  title  of 
the  statute.     (Gardner  agt.  Kelley,  2  Sand.  S.  C.  632  ;  Hul- 
burt  agt.  Newell,  4  How.  95  ;   Hill  agt.  Thacter,  3  Id.  407  ; 
Butler  agt.  Wood,  10  /d.  313;   Hulburt  agt.  Fowwg,  13  Id. 
413,   Monroe   G.    T.  ;    Cadwdl  agt,   Manning,   24   Jd.   38 ; 
Thomas  agt.  Thomas,  18  Barb.  150;   Blanchard  agt.  Nessle," 
6  IK//,  256;    Washburne  agt.  Langley,  16  ^66.  259;    Fbor- 
AtV  Code,  §  60,  p.  423  ;  4  ^66.  Dig-,  p.  777,  §  44  ;   2    JFAi*. 
Pr.  pp.  22,  26,   27).     In  the  case  of  Elizabeth    Vernon,  by- 
Guardian  agt.  William  C.  Butler,  Gen.  T.  1851,  the  question 
was,  after  judgment  .as  of  nonsuit,  of  the  attorney's  lia- 
bility for  costs.     That  case  can  be  clearly  distinguished 
from  the  present. 

1.  The  question  arose  after  judgment. 

2.  It  might  be  that  the  court  would  allow  a  construction 
in  favor  of  an  attorney,  where  the  party  had  other  remedies 
to  which  he  might  have  resorted  ;   e.  g.,  either  to  compel 
the  guardian  in  the  first  instance  to  file  security  for  costs, 
or  to  proceed  against  him  afterwards  by  attachment.     It 
does  not  appear  in  the  case  discussed,  that  any  action  what- 
ever had  been  had  to  recover  costs  of  the  guardian,  or  any 
demand  of  him  therefor  been  made. 

III.  There   is   no   reason  upon  principle   why  the  con- 
struction insisted  on  by  the  plaintiff's  counsel  should  be 
favored  (Code,  §  316). 

(a.)  It  seems  a  singular  way  of  showing  favor  to  a  guar- 
dian, as  the  counsel  claims  is  the  intention  of  the  Code,  to 
provide  that  he1  shall  not  be  compelled  to  file  security  for 
costs,  and  yet  that  he  shall  be  liable  for  them  by  attach- 
ment. 

(&.)  If  it  is  claimed  that  infants  should  not  be  compelled 
to  file  such  security  any  more  than  adults,  the  answer  is 
that  the  requirement  is  based  on  public  policy.  1st.  It  is 
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not  for  the  public  good  that  irresponsible  persons  shall  be 
allowed  to  prosecute  fictitious  claims.  Infant  plaintiffs  are 
always  presumed  by  the  law,  and  in  fact  often  are,  utterly 
incompetent  to  judge  of  the  merits  of  the  case,  or,  indeed, 
whether  there  is  any  case  ;  and  should  such  a  construction 
prevail,  they  would  be  likely  to  be  used  by  designing  men 
as  a  safe  and  ready  legal  speculation.  There  would  be  no 
pecuniary  risk,  and  just  such  characters  as  would  have 
nothing  that  could  be  reached  by  attachment,  would  laugh 
at  the  formal  process  of  attachment  against  their  person, 
in  view  of  the  gains  that  might  arise.  Law  never  favors 
a  construction  that  encourages  litigation.  Such  a  con- 
struction makes  the  remedy  provided  by  the  Code,  in  form 
more  rigid  *han  that  provided  by  the  statute,  but  in  reality 
less  effectual  and  equitable,  and  by  so  much  encourages 
litigation,  and  subjects  the  law  to  be  used  for  a  mere  spec- 
ulation. 2d.  It  is  for  the  benefit  of  infant  plaintiffs  that 
their  guardians  shall  be  persons  of  character,  who  have 
the  confidence  of  community  to  a  sufficient  degree  to  be 
able  to  get  sureties,  and  the  fact  that  sureties  are  procured, 
will  tend  to  make  guardians  more  vigilant  and  faithful,  and 
a  greater  number  will  be  interested  in  the  infant's  case, 
and  in  seeing  that  his  just  rights  are  secured. 

(c.)  It  is  for  the  interest  of  the  public  that  a  purely 
civil  remedy  should  be  preferred  to  one  that  involves  the 
liberty  of  the  subject,  and  law  will  never  favor  a  construc- 
tion that  confines  a  party  in  a  civil  action  to  a  remedy  that 
endangers  that  liberty. 

(d.)  This  statute  renders  the  guardian  compellable  to  file 
security  for  costs.'  The  Code  renders  him  liable  by  attach- 
ment for  them, — a  fortiori,  the  pro  visions  >  of  the  statute 
will  be  enforced. 

(e.)  There  is  no  hardship  in  this.  On  the  contrary,  it 
relieves  the  guardian  from  the  harshness  of  the  provision 
of  the  Code.  The  statute  will  be  under  the  sound  discre- 
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tion  of  the  court,  so  that  no  hardship  can  possibly  arise. 
That  is  not  the  case  with  the  provision  of  the  Code. 

(y.)  The  true  construction  is  to  consider  the  Code  as 
auxiliary  to  the  statute. 

(&-)  Ifc  g°es  far  to  sustain  the  position,  that  the  statute 
still  remains  in  full  force,  that  in  addition  to  the  fact  that 
not  only  is  it  nowhere  expressly  repealed,  but  that  during 
a  period  of  seventeen  years,  it  has  not  been  held  in  a  single 
reported  case,  or  in  any  instance  so  far  as  known,  to  have 
been  so  by  implication.  The  truth  doubtless  is,  that  the 
question  having  fairly  arisen  as  to  non-residents,  and  the 
broad  position  having  been  taken  that  the  Code  had  not 
affected  that  title  of  the  Revised  Statutes,  the  whole  sub- 
ject was  considered  as  settled  in  favor  of  the  entire  title 
of  the  statute. 

J.  C.  COCHRANE,  for  respondent,  plaintiff. 

I.  This  question  relates  to  the  subject  of  practice,  not 
pleading.     The  object  of  pleadings   is  to  present  to  the 
court  facts  outside  of  the  pending  case.     Never  to  bring 
up  as  a  subject  of  controversy  or  trial,  proceedings  in  the 
same  suit. 

II.  The  appointment  of  a  guardian  for  an  infant  plain- 
tiff or  defendant,  to  appear  in  the  action,  is  a  proceeding 
in  practice  not  to  be  pleaded  in  the  complaint  or  answer, 
any  more  than  the  service  of  a  summons  or  the  issuing  of 
an  attachment. 

III.  Hence,    in   an    action    in    which    a   guardian    Avaa 
appointed  for  the  plaintiff,  an  answer  that  the  plaintiff  was 
an  adult  and  not  an  infant,  and  that  he  appeared  by  guar- 
dian, would  be  bad,  as  merely  pleading  a  proceeding  in  the 
same  suit,  and  a  matter  of  practice  in  regard  to  which  a 
motion  might  be  made,  but  for  which  an  action  could  not 
be  brought  or  defended.     It  could  not  be  a  defence. 

IV.  This,  as  a  matter  of  practice,  was  regulated  by  2 
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Revised  /Statutes  (Edmond's  e.d.  p.  465).  "  Before  any  pro- 
cess shall  be  issued  in  the  name  of  an  infant  who  is  sole 
plaintiff,  a  competent  person  shall  be  appointed  as  next 
friend  of  such  infant."  By  the  Code  (§  115)  all  infants, 
plaintiffs  or  defendants,  suing  alone,  or  with  others,  must 
appear  by  guardian. 

V.  These  two  provisions  are  entirely  inconsistent,  and, 
therefore,  by  the  provisions  of  the  Revised   Statutes,  are 
expressly  abolished  by  sections  468  and  469  of  the  Code. 

VI.  The  statute  (2   R.  S.  Edmonds  ed.   644)  requiring 
infants  to  file  security,  only  applies  to  the  case  where  a 
next  friend  was  required  and  necessary  (4  How.  93).     The 
statute  proceeding  for  a  next  friend  having  been  abolished, 
the  statute  requiring  security  in  case  of  a  next  friend,  can 
have  no  further  application. 

VII.  The  statute  has  no  application  to  a  guardian  under 
the  Code,  unless  guardian  and  next  friend  mean  the  same 
thing.      If   they    do,    then    a   next    friend    may    still   be 
appointed.     Can  this  be  done?     (Hoftailing  agt.  Teal,  11 
How.  188.) 

VIII.  A  next  friend  was  required  in  a  single  case,  was 
appointed  in  a  particular  way,  by  special  officers  named. 
The  guardian  is  required  in  other  cases,  is  appointed  in  a 
different  manner,  and  has  different  authority. 

IX.  The  words  "  next  friend,"  as  well  as  "guardian," 
had  a  fixed,  ancient  and  technical  meaning.     When  such  a 
word  is  used  in  a  statute,  the  legislature  are  understood  to 
employ  it  in  that  sense.      (Merchants'  Bank  agt.    Cook,  4 
Pick.  405  ;    The  State  agt.  Smith,  5  Humph.  394 ;  see  page, 
393,   same   book.}     Guardian  and   next  friend   were  never 
synonymous  terms.     The  prochein  ami  is  one  who  without 
being  appointed  guardian,  sues  for  another  (Bouvier's  Law 
Die.  title  "  Prochein  "). 

X.  That  the  legislature  did  not  consider  that  the  statute 
applicable  to  next  friends,  applied   to  guardians,  is  mani- 
fest.    By  the  Code  of  1848,  guardians  were  not  made  liable 


NEW  YORK  PRACTICE  REPORTS.  349 

Grantman  agt.  Thrall. 

for  costs.  In  1849,  by  section  316,  the  omission  was  sup- 
plied. As  there  was  a  statute  making  the  next  friend  lia- 
ble (2  .R.  S.  465,  §  2).  this  would  have  been  unnecessary 
if  next  friend  and  guardian  were  considered  the  same  thing. 

XI.  If  security  can  be  required  in  this  case,  the  attorney 
for  the  plaintiff  is  liable  for  costs  if  it  is  not  given.     (2  R. 
S.  645,  §  7;  4  How.  93.)     This  section  had  no  application 
to  equity  cases  (Sigourney  agt.  Waddle,  9  Paige,  381)     They 
were  provided  for  by  rule  16  of  the  court  of  chancery.     If 
the  statute  applies,  it  must  either  be  extended  to  all  cases, 
oj  else  the  liability  of  the  attorney  depends  on  the  nature 
of  the  arction. 

XII.  At  the  March  term  of  this  court,  1851,  in  the  case 
of  Catharine  Vernon,  by  her  Guardian,  agt.  William  C.  But- 
ler, this  question  was  argued  and  determined,  and  should 
be  considered  as  at  rest. 

By  the  court,.  E.  DARWIN  SMITH,  J.  In  the  Revised 
Statutes  (chap.  8,  title  2,  part  3,  vol.  2,  445),  it  was  provided 
as  follows : 

"  §  1.  When  an  infant  shall  have  any  right  of  action,  &c., 
he  shall  be  entitled  to  maintain  a  suit  thereon. 

"  §  2.  Before  any  process  shall  be  issued  in  the  name  of 
an  infant  who  is  sole  plaintiff  in  any  suit,  a  competent  and 
responsible  person  shall  be  appointed  to  appear  as  next 
friend  for  such  infant,  who  shall  be  responsible  for  the  costs 
thereof." 

In  title  3,  chapter  10,  of  said  Revised  Statutes,  page 
620,  it  is  provided,  among  other  cases,  that  when  a  suit 
shall  be  commenced  in  any  court  in  the  name  of  any  infant, 
whose  next  friend  has  not  given  security  for  costs,  the 
defendant  may  require  such  plaintiff  to  file  security  for 
costs,  and  also,  that  when  security  for  costs  may  be  required 
by  such  title,  the  plaintiff's  attorney  instituting  such 
suit  shall  be  liable  for  costs  to  the  amount  of  $100.  Sec- 
tion 8,  of  the  said  title  2,  page  446,  also  provided  that 
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after  the  issue  of  process  against  any  infant  defendant,  by 
which  he  shall  be  arrested,  the  suit  shall  not  be  any  further 
prosecuted  until  a  guardian  for  such  infant  be  appointed. 

It  will  thus  be  seen  that  the  Revised  Statutes  provide 
that  an  infant  plaintiff  sue  by  a  next  friend,  and  that  an 
infant  defendant  defend  by  guardian,  and  such  was  the 
practice  in  this  state  before  the  Code,  under  this  statute, 
and  such  was  the  previous  rule  at  common  law.  In  the 
Code  (§  115),  it  was  provided  that  "  when  an  infant  was  a 
party  he  must  appear  by  guardian ,"  and  section  316  is  as 
follows  :  "  When  costs  are  adjudged  against  an  infant 
plaintiff,  the  guardian  by  whom  he  appeared  in  the  action 
shall  be  responsible  therefor,  and  payment  thereof  may  be 
enforced  by  attachment." 

The  Code  thus  introduced  a  new  practice.  It  dispensed 
with  the  next  friend  of  the  common  law  and  of  the  Revised 
Statutes,  and  substituted  in  his  place  a  guardian  for  the 
infant,  by  whom  the  infant  is  both  to  sue. when  he  is  plain- 
tiff, and  by  whom  he  is  to  appear  when  sued,  as  defendant. 
The  provision  of  the  Revised  Statutes  requiring  the  next 
friend  of  an  infant  plaintiff  to  give  security  for  costs,  does 
not  apply  to  the  guardian  of  the  Code.  The  guardian  is 
liable  for  costs,  the  payment  of  which,  as  above  stated, 
may  be  enforced  by  attachment.  The  legislature  made  a 
distinction  between  the  next  friend  and  the  guardian  of  an 
infant,  in  the  Revised  Statutes,  and  also  in  the  Code,  for 
in  section  114,  in  the  amendment  bf  1857,  it  provided  that 
a  married  woman  (who  in  the  amendment  of  1851,  and 
previously  at  common  law,  was  required  in  most  cases  to  sue 
by  a  next  friend)  "  need  in  no  case  prosecute  or  defend  by 
guardian  or  next  friend,"  and  there  was  ever  a  distinction 
between  the  name  and  office  of  next  friend — prochein  ami 
— and  guardian,  at  common  law.  I  cannot  see,  therefore, 
how  we  can  apply  the  provision  of  the  Revised  Statutes, 
requiring  the  next  friend  of  an  infant  plaintiff  to  give  secu- 
rity for  costs,  to  the  guardian  of  the  Code.  It  is  not 
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necessary  to  say  that  tins  provision  is  repealed  by  implica- 
tion. It  does  not  in  terms  apply  to  the  guardian.  The 
legislature  has  iiot  so  applied  it.  and  Ave  are  simply  to 
decide  that  there  is.  no  express  provision  in  the  statute 
requiring  a  guardian,  as  such,  and  who  sues  for  an  infant 
plaintiff'  by  that  name — a  name  well  known  and  recognized 
at  law — to  give  security  for  costs.  This  question  was  so 
decided  in  this  court  at  an  early  period  since  the  Code 
(March  Term,  1851),  in  the  suit  of  Catharine  Vernon,  by  her 
guardian  agt.  William  C.  Butler.  In  this  case  costs  being 
awarded  against  the  plaintiff,  an  order  was  made  at  special 
term  that  the  attorney  pay  the  same ;  no  security  for  costs 
having  been  filed  by  the  guardian.  This  order  was  reversed 
at  the  general  term,  on  the  ground,  as  we  understand,  and 
as  we  must  hold  on  the  case,  that  the  guardian  was  not 
bound  under  the  Code  to  give  security  for  costs,  and  that 
the  provision  of  the  Revised  Statutes  requiring  the  next 
friend  of  an  infant  to  give  security  for  costs,  did  not  apply 
to  such  guardians. 

I  think  the  legislature  intended  to  introduce  a  new  rule 
and  a  new  practice  on  the  subject,  and  that  the  plaintiff 
was  not  bound  to  give  security  for  costs,  and  that  the  order 
of  the  judge  below  should,  therefore,  be  affirmed. 

JOHNSON,  J.,  concurred.     J.  C.  SMITH,  dissented. 

JAMES  C.  SMITH,  J.,  dissenting.  On  the  9th  of  February 
last,  the  defendant  presented  to  Justice  E.  D.  SMITH,  at 
chambers,  an  affidavit,  stating  among  other  things  that  the 
plaintiff  is  an  infant,  and  that  his  guardian  is  irresponsible 
and  costs  cannot  be  collected  of  him  ;  and  thereupon  the 
justice  granted  an  alternative  order  requiring  the  plaintiff 
to  file  security  for  costs.  On  the  13th  of  February,  both 
parties  having  appeared  before  the  justice,  and  been  heard 
by  him,  he  made  an  order  vacating  the  order  granted  on 
the  9th,  and  from  the  order  last  made,  the  defendant  has 
appealed. 

The  Revised  Statutes  provide  (2  R.  S.  620,  §  1,  sub.  5), 
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that  when  a  suit  shall  be  commenced  in  the  name  of  an 
infant  whose  next  friend  has  not  given  security  for  costs, 
the  defendant  may  require  such  plaintiff  to  file  security  for 
costs.  The  only  question  presented  by  the  appeal  is, 
whether  the  provision  is  applicable  to  the  case  of  an  infant 
suing  by  guardian,  as  provided  by  the  Code  (^  115,  116). 
The  plaintiff  insists  that  as  before  the  Code  the  provision 
referred  to  applied  only  to  cases  where  a  next  friend  was 
required  to  be  appointed  (2  R.  S.  446,  §  2  ;  4  How.  93), 
it  is  abrogated  by  the  Code,  which  expressly  provides  that 
when  an  infant  is  a  party  he  shall  appear  by  guardian  (Code, 
§§  468,  469).  I  have  attentively  considered  the  argument 
submitted  by  the  plaintiff's  counsel,  but  it  has  failed  to 
convince  me  that  the  legislature  in  directing  that  infants 
shall  in  all  cases  appear  by  guardian,  intended  thereby  to 
relieve  a  sole  infant  plaintiff  from  the  requirement  of  the 
statute  to  file  security  for  costs. 

Obviously  one  object  of  the  Code,  if  not  the  only  one, 
was  to  dispense  with  the  terms  "next  friend"  and  "pro- 
chein  ami,"  and  to  apply  a  uniform  term  of  designation  to 
the  person  by  whom  an  infant  may  appear  in  an  action, 
whether  such  infant  is  plaintiff  or  defendant,  sole  party  or 
joined  with  others.  But  notwithstanding  the  change  of 
name,  the  duties  and  responsibilities  of  such  person, 
towards  the  infant  at  least,  remain  the  same  as  formerly  ; 
he  is  to  the  infant  plaintiff  precisely  what  a  "next  friend" 
was  before  the  Code.  Not  only  is  this  true  of  his  liabilities 
at  common  law,  but  also  of  those  imposed  by  statute.  The 
Revised  Statutes  provide  that  in  certain  cases  the  next 
friend  shall,  if  required  by  the  officer  to  whom  application 
is  made  for  his  appointment,  execute  a  bond  to  the  infant, 
conditioned  to  account  to  him  for  all  moneys  recovered  in 
the  suit  (2  R.  S.  446,  §§  5,  6,  7).  I  apprehend  this  pro- 
vision is  still  in  force,  and  applies  to  the  guardian  of  an 
infant  plaintiff,  appointed  as  provided  by  the  Code.  Yet 
if  the  position  of  'the  plaintiff's  counsel  is  correct,  this 
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provision,  which  was  intended  solely  for  the  benefit  of  the 
infant,  is  also  repealed  by  the  change  of  name.  I  do  not 
think  the  legislature  so  intended. 

.  If  then,  the  legislature  by  substituting  the  term  guardian 
for  that  of  next  friend,  have  not  discarded  any  former  rule 
designed  for  the  protection  of  the  infant,  what  reason  is 
there  for  supposing  that  they  intended  to  abrogate  the 
wholesome  statute  requiring  security  for  the  costs  of  the 
defendant  ?  They  have  not  done  so  in  express  terms ; 
there  was  no  necessity  of  resorting  to  doubtful  language, 
and  a  repeal  by  implication  is  not  to  be  favored.  The 
plaintiff's  counsel  suggests  that  the  words  "  guardian," 
and  "next  friend"  or  " prochein  ami,"  have  an  ancient, 
fixed  and  technical  meaning,  and  were  never  synonymous, 
and  the  legislature  must  be  understood  to  have  employed 
them  in  their  technical  sense.  In  fact,  however,  they  have 
not  a  well  defined,  distinct  and  technical  meaning.  Origi- 
nally at  common  law,  the  guardian  of  the  infant  was  the 
person  to  prosecute  as  well  as  defend  suits  in  his  behalf. 
But  as  guardians  were  sometimes  themselves  the  very  per- 
sons who  disturbed  and  injured  the  infants  in  their  rights, 
the  legislature  at  length  interposed,  and  by  statute  (1  West, 
chap.  48)  enacted  "  that  if  an  infant  be  eloined  or  disturbed 
by  his  guardian  or  feofee,  or  any  other,  whereby  he  cannot 
prosecute  his  assize,  any  one  of  his  nearest  friends  who  pleases, 
may  sue  for  him."  Afterwards  by  statute,  West.  2,  chap. 
15,  a  general  privilege  was  allowed  in  all  cases  for  minors 
to  sue  by  their  next  friend,  who  was  to  be  admitted  for  that 
purpose  (2  SeUloris  Pr.  64).  In  the  books,  the  names  of  guar- 
dian and  prochein  ami,  are  oftentimes  taken  the  one  for  the 
other,  because  it  frequently  happens  that  they  used  to  be 
one  and  the  same,  as  the  guardian  in  socage  was  also  pro- 
chein ami,  &G  (Id).  After  the  statute  of  West.  2,  it  seems 
to  have  been  the  rule  that  an  infant  shall  sue  by  prochein 
ami,  and  defend  by  guardian,  jbut  even  then  the  distinction 
was  one  of  terms  merely,  for  as  well  the  guardian  as  the 
VOL.  XXIX  23 
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prochein  ami,  could  only  be  admitted  on  proper  petition  and 
application  to  the  court,  and  any  person  who  as  friend  to 
the  infant,  was  willing  to  prosecute  or  defend  for  him,  was 
competent  to  be  so  admitted  (Id).  It  is  difficult,  therefore,' 
to  discover  any  substantial  difference  in  the  meaning  of  the 
terms  which  furnishes  a  reason  for  requiring  an  infant  plain- 
tiff to  give  security  for  the  defendant's  "costs  when  he 
appears  by  next  friend,  and  relieving  him  from  that  require- 
ment when  he  appears  by  guardian. 

The  plaintiff's  counsel  draws  another  argument  from  the 
fact  that  the  Code  of  1848  did  riot  make  guardians  li.ible 
for  costs,  and  the  legislature  supplied  the  omission  in  1849, 
4»y  section  316  of  the  Code.  It  is  argued  that  as  there 
was  then  a  statute  in  force  making  the  next  friend  liable 
(2  R.  S.  446,  §  2),  the  legislation  of  1849  would  have  been 
unnecessary,  if  next  friend  and  guardian  were  considered 
the  same  thing.  But  by  a  similar  argument,  the  provision 
of  the  Revised  Statutes  last  above  referred  to,  might  be 
shown  to  have  been  unnecessary,  since  at  common  law  the 
next  friend  was  liable  for  costs.  (Willes'  R.  190;  11  Wend. 
164.)  The  answer  is  that  the  statute  was  declaratory 
merely  (Reviser's  Notes,  5  R.  S.  Edm.  ed.  479),  and  so  is 
section  316  of  the  Code,  not  only  in  making  the  person  by 
whom  an  infant  plaintiff  sues  liable  for  costs,  but  also  in 
subjecting  him  to  attachment.  (2  SeL  Pr.  67  ;  lidd's  Pr. 
72.) 

It  is  also  urged  by  the  plaintiff's  counsel,  that  if  security 
can  be  required  in  this  case,  the  attorney  is  liable  for  costs 
if  it  is  not  given,  under  section  7  (2  R.  S.  620),  and  as 
that  section  did  not  apply  to  suits  in  the  court  of  chan- 
cery (9  Paige,  381),  tl/is  court  must  eitherreverse  the  rule 
of  chancery,  and  extend  the  statute  to  equitable  as  well 
as  legal  actions,  or  else  the  liability  of  the  attorney  must 
depend  on  the  nature  of  the  suit.  It  is  unnecessary  now 
to  consider  the  question  whether  under  our  present  statutes 
Mie  liability  of  the  attorney  exists  in  all  cases,  or  only  in 
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actions  of  a  legal  nature,  as  that  question  is  not  before  us, 
but  it  is  enough  to  say  that  no  practical  difficulty,  and  no 
injustice  would  result  from  holding  that  it  exists  in  all  legal 
actions  at  least,  and  hence  the  argument  does  not  appear 
to  be  of  much  weight  in  the  present  case. 

I  am  of  opinion  that  the  order  appealed  from  should  be 
reversed. 


SUPREME  COURT. 

ANTHONY  SCHEITLIN  and  others,  appellants  agt.  EDWARD  F. 
STONE  and  others,  respondents. 

There  is  no  principle  of  law  that  prevents  a  party  who  is  involved  in  debt  from 
selling  his  property,  nor  from  making  such  sale  on  credit,  nor  from  taking  the 
notes  received  for  his  goods  and  paying  his  creditors  with  them. 

If  a  creditor  chooses  to  receive  a  note  in  payment  of  his  claim,  he  is  not  hindered 
or  delayed  in  its  collection.  His  debt  is  paid  as  soon  as  he  receives  the  notes  iu 
payment. 

There  would  seem  to  be  no  wrong  in  selling  on  credit,  if  thereby  the  debtor  is  able 
to  pay  two  debts,  when  by  a  sale  for  cash  he  would  only  be  able  to  pay  one 
creditor. 

Where  the  justice  who  tries  the  cause  finds  that  the  sale  was  made  in  good  faith, 
for  a  good  consideration,  and  was  not  made  to  hinder  or  defraud  creditors,  it  is 
impossible  to  hold,  under  such  findings,  the  sale  to  be  void, 

New  York  General  Term,  February,  1865. 

Before  INGRAHAM,  CLERKE,  and  SUTHERLAND,  Justices. 

THIS  action  was  brought  by  the  plaintiffs  as  judgment 
creditors  of  the  defendants,  Edward  Stone,  William  F. 
Kortright  and  James  C.  Littlewood,  composing  the  firm  of 
E.  Stone  &  Co.,  after  execution  returned  unsatisfied,  to  set 
aside  a  sale  and  transfer  of  the  stock  in  trade  of  the  firm 
to  the  other  defendants,  Edward  F.  Stone  and  John  M. 
flail,  as  made  to  hinder,  delay  and  defraud  creditors. 

The  complaint  charged,  that  previous  to  the  pretended 
sale,  the  firm  had  failed  and  suspended  payments,  and 
declared  themselves  to  be  insolvent,  and  were  in  fact  insol- 
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vent  at  the  time  of  the  sale ;  that  the  stock  was  sold  for 
$12,000,  for  which  the  firm  agreed  to  take  the  six  notes  of 
E.  F.  Stone  &  Hall,  payable  at  six,  nine,  twelve,  fifteen, 
eighteen  and  twenty -one  months,  respectively;  that  the 
sale  was  made  to  prevent  the  property  from  being  seized 
under  executions  by  their  creditors,  and  that  at  the  time 
of  the  sale,  E.  F.  Stone  &  Hall  knew  that  the  firm  had  sus- 
pended payment,  and  were  insolvent,  and  that  they  knew, 
or  had  reason  to  know,  that  the  sale  was  made  with  the 
intent  and  purpose  of  preventing  the  property  from  being 
seized  by  the  creditors  of  the  firm.  The  complaint  also 
alleged  various  other  facts  and  circumstances  to  show  that 
the  sale  was  fraudulent  as  to  creditors. 

The  defendants,  E.  F.  Stone  &  Hall,  in  their  answer, 
admit  the  sale  for  the  notes,  but  insist  that  it  vrasbonajide, 
and  made  in  good  faith,  and  they  allege  that  they  agreed 
to  pay  more  for  the  stock  than  it  was  worth,  as  the  good 
will  was  included  in  the  sale,  and  that  the  firm  turned  out 
the  notes  which  they  received  to  their  creditors,  and  that 
they  (E.  F.  Stone  &  Hall)  have  paid  the  notes  as  they 
matured,  and  that  by  the  sale  the  firm  had  received  a  larger 
sum  for  the  merchandise  than  they  otherwise  could.  E.  F. 
Stone  &  Hall  also  deny  that  they  knew  that  the  firm  was 
insolvent,  and  they  deny  that  they  knew  or  had  reason  to 
know,  that  the  sale  was  made  to  prevent  the  property  being 
seized  by  the  creditors  of  the  firm. 

The  defendants,  Edward  Stone,  Kortright  &  Littlewood, 
composing  the  firm,  in  their  answer  deny  that  they  declared 
themselves  to  be  insolvent  or  unable  to  pay  their  debts, 
but  do  not  deny  that  they  were  in  fact  insolvent.  They 
insist  that  the  sale  was  a  bona  fide  transaction,  and  not 
made  for  the  purpose,  or  with  the  fraudulent  intent  charged 
in  tlie  complaint,  and  that  they  received  by  the  sale  more 
for  the  property  than  it  was  worth,  and  more  than  they 
could  or  would  have  received  from  any  other  disposition 
of  it.  The  concluding  paragraph  of  their  answer  is  iu 
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these  words  :  "  And  these  defendants  further  answering 
said  complaint,  say,  that  at  the  time  of  said  sale  of  said 
merchandise,  alleged  in  said  complaint,  they  were  embar- 
rassed in  -their  financial  affairs,  and  were  unable  to  meet 
their  liabilities  as  they  became  due  and  payable,  and  were 
obliged  to  ask  their  creditors  for  an  extension,  but  these 
defendants  did  not  consider  or  believe  that  they  were  insol- 
vent. They  owed  confidential  debts,  which  it  was  their 
duty  to  pay  in  preference  to  others,  and  said  sale  was  made 
in  order  that  said  property  should  not  be  sacrificed,  and 
that  the  confidential  creditors  of  said  E.  Stone  &  Co.  should 
get  the  avails  of  said  merchandise,  and  for  no  other  pur- 
pose;  and  these  defendants  aver  that  the  confidential 
creditors  of  E.  Stone  &  Co.,  received  the  avails  of  said 
sale  of  said  merchandise  ;  that  the  notes  of  said  Stone  & 
Hall  were  immediately  turned  out  in  payment,  or  as  secu- 
rity to  the  confidential  creditors  of  E.  Stone  &  Co.,  and 
that  said  notes  have  been  paid  by  said  Edward  F.  Stone 
and  John  M.  Hall,  as  the)'  have  matured,  to  the  creditors 
of  the  said  E.  Stone'&  Co." 

On  the  trial  at  special  term,  a  large  amount  of  evidence 
was  given  on  the  part  of  the  plaintiffs,  to  show  that  the 
sale  was  fraudulent.  The  justice  who  tried  the  case,  found 
as  a  fact  that  the  plaintiffs  recovered  the  judgment  alleged 
in  the  complaint  for  the  indebtedness,  and  the  amount  and 
at  the  time  alleged  in  the  complaint,  and  that  executions 
were  issued  and  returned  unsatisfied,  as  alleged  in  the  com- 
plaint. He  further  found  as  a  fact,  that  the  firm  of  E. 
Stone  &  Co.  sold  the  stock  of  goods  in  the  complaint  alleged, 
to  the  other  defendants,  Stone  &  Hall,  at  the  time  and  for 
the  prices  therein  alleged,  and  upon  the  credit  therein  spe- 
cified, and  that  sale  was  made  in  good  faith,  and  for  a  good 
and  valid  consideration.  He  also  found  that  the  sale  was 
not  made  to  hinder,  delay  or  defraud  creditors,  and  ordered 
judgment  for  the  defendants,  dismissing  the  complaint  with 
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costs.     From  the  judgment  in  pursuance  of  this  order,  the 
plaintiffs  have  appealed. 

HENRY  NICOLL,  for  appellants. 

R.  M.  HARRINGTON,  for  respondents. 

INGRAHAM,  P.  J.  I  see  nothing  in  the  transaction  in  this 
case,  upon  the  contract  as  made  between  the  parties,  which 
will  warrant  us  in  setting  aside  the  sale.  The  purchasers 
deny  all  knowledge  of  a  fraudulent  intent;  they  show  that 
the  sale  as  made,  was  the  best  mode  for  getting  the  highest 
price  for  the  property  sold,  and  that  the  notes  when  sold, 
were  paid  over  to  the  creditors,  and  have  all  been  paid  by 
the  makers.  I  know  of  no  principle  of  law  that  prevents 
a  party  who  is  involved  in  debt  from  selling  his  property, 
nor  from  making  such  sale  on  credit,  nor  from  taking  the 
notes  received  for  his  goods  and  paying  his  creditors  with 
them.  If  a  creditor  chooses  to  receive  a  note  in  payment 
of  his  claim,  he  is  not  hindered  or  delayed  in  its  collection. 
His  debt  is  paid  as  soon  as  he  receives  the  notes  in  pay- 
ment. Nor  can  I  see  any  wrong  in  selling  on  credit,  if 
thereby  the  debtor  is  able  to  pay  two  debts,  when  by  a 
sale  for  cash,  he  would  only  be  able  to  pay  one  creditor. 

The  justice  who  tried  the  cause  found  that  the  sale  was 
made  in  good  faith,  for  a  good  consideration,  and  was  not 
made  to  hinder  creditors,  or  to  defraud  them.  Under  such 
findings,  it  is  impossible  to  hold  the  sale  to  be  void.  Until 
the  courts  go  so  far  as  to  hold  that  all  sales  made  by  a 
debtor  in  failing  circumstances  are  void,  I  can  see  no  reason 
for  so  holding  in  this  case  ;  and  when  such  a  rule  is  adopted, 
it  will  render  it  necessary  for  every  purchaser  of  goods, 
before  he  makes  a  purchase,  to  institute  an  inquiry  into 
the  solvency  of  the  vendor.  If  a  man  who  purchases 
without  notice,  for  a  good  consideration,  and  without  any 
intent  to  hinder  or  defraud  creditors,  cannot  be  protected 
by  the  law,  there  will  be  no  safety  in  commercial  transac- 
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tions.  The  statements  in  the  answer  of  the  firm  who  sold 
the  goods,  are  not  evidence  against  the  purchasers  in  whose 
favor  the  judge  found  on  the  trial,  even  if  they  admitted 
a  fraudulent  intent  on  their  part.  The  purchasers  had  no 
such  intent,  and  knew  nothing  of  any  fraudulent  transac- 
tion. As  to  the  findings  of  fact  by  the  judge,  I  think  they 
were  warranted  by  the  evidence,  and  I  concur  with  him  in 
the  conclusions  to  which  he  arrived. 

I  think  the  judgment  should  be  affirmed. 

CLERKE,  J.,  concurred. 

SUTHERLAND,  J.,  dissenting.  It  is  impossible  to  sustain 
the  transaction,  even  on  the  answers.  The  statute  declares 
Void  every  conveyance,  &c.,  "  made  with  the  intent  to 
hinder,  delay  or  defraud  creditors,"  &c.  The  necessary 
effect  or  result  of  the  transaction,  as  avowed  in  the  answers, 
was  to  hinder  and  delay  creditors.  The  parties  must  be 
presumed  to  have  intended  the  necessary  effect  or  result 
of  the  transaction.  Even  the  favored  creditors,  to  whom 
the  notes  were  turned  out,  were  obliged  to  take  the  notes 
and  wait  until  they  matured,  or  get  nothing.  Take  the 
statement  of  the  transaction  in  the  answer  of  the  defend- 
ants composing  the  firm,  and  it  cannot  be  supported  with- 
out evading  the  statute.  They  say  that  the  sale  was  made 
to  prevent^ the  property  from  being  sacrificed,  and  that  the 
confidential  creditors  should  get  the  avails;  but  as  I  have 
said,  even  the  confidential  creditors  could  not  get  the 
avails  until  the  notes  matured,  and  the  necessary  effect  was 
to  hinder  and  delay  even  them.  It  is  quite  immaterial 
how  good  or  pure,  in  a  moral  aspect,  the  motives  of  the 
defendants  may  have  been.  The  giving  of  the  notes  did 
not  make  E.  F,  Stone  &  Hall  purchasers  for  value.  When 
this  action  was  commenced,  by  their  own  answer,  they  were 
not  purchasers  for  value,  except  to  the  extent  that  they 
may  have  actually  paid  their  notes. 

Without  examining   the   evidence   on    the   question  of 
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fraud  in  fact,  or  other  questions  in  the  case,  I  think  then 
that  the  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 


SUPREME  COURT. 

THE  PEOPLE  ex  rel.   MOREL   L.  FITCH  agt.   JAMES   MEAD, 
Sheriff  of  Cayuga  County. 

county  judge  clearly  has  jurisdiction  in  proceedings  supplementary  to  execution. 

Where  a  judge  before  whom  proceedings  supplementary  to  execution  are  pending, 
makes  an  order  appointing  a  receiver  of  the  debtor's  property,  and  files  the 
same,  together  with  the  testimony  taken  on  the  examination  of  the  judgment 
debtor,  in  the  county  clerk's  office,  before  the  examination  of  the  judgment  debtor 
is  finally  concluded,  the  judge  does  not  thereby  lose  jurisdiction  of  the  person 
of  the  judgment  debtor,  nor  his  power  to  commit  him  for  contempt  in  refusing 
to  answer  questions  on  his  further  examination. 

In  analogy  to  the  former  practice  in  chancery  upon  filing  a  creditor's  bill  and  the 
appointment  of  a  receiver,  the  judge  may  now  appoint  the  receiver  at  any  time 
while  the  proceedings  are  pending  before  him,  in  his  discretion. 

Monroe  Special  Term,  March,  1865. 

Proceedings  upon  habeas  corpus. 

THE  writ  was  allowed  by  one  of  the  justices  of  this 
court,  and  made  returnable  in  special  term.  The  petition 
upon  which  the  writ  of  habeas  corpus  was  granted,  states 
that  the  relator  is  imprisoned  by  the  sheriff  of  Cayuga 
county,  upon  a  process  or  commitment  issued  by  the  county 
judge  of  Cayuga,  as  for  a  contempt  on  the  part  of  the  rela- 
tor  in  refusing  to  answer  certain  questions  put  to  him  on 
his  examination  on  supplemental  proceedings  before  said 
judge.  It  appears  from  the  petition  and  proceedings,  that 
a  judgment  was  duly  recovered  by  the  Auburn  Exchange 
Bank  against  the  relator,  in  the  supreme  court,  upon  which 
an  execution  had  been  duly  issued,  which  Avas  returned 
unsatisfied. 

Upon  this  proof  to  him  prescribed  under  section  392  of 
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the  Code,  an  order  was  duly  made  and  served,  requiring 
the  relator  to  appear  before  the  said  county  judge,  and 
submit  to  an  examination  in  respect  to  his  property,  sup- 
plemental to  said  execution.  The  relator  duly  appeared 
before  the  said  county  judge,  in  pursuance  of  said  order, 
on  the  20th  of  December,  1864,  and  such  proceedings 
were  then  and  by  consent  of  parties  adjourned,  and  were 
thereafter  by  successive  adjournments,  continued  down  to 
the  20th  of  Jan.,  when  another  defendant  in  said  judg- 
ment was  examined,  and  further  proceedings  adjourned 
till  the  25th,  when  a  witness  was  examined  on  the  part  of 
the  judgment  creditor,  the  relator  being  sick  and  unable 
to  attend  j  that  the  relator  appearing  was  examined  on  the 
27th  of  January,  under  said  order,  and  further  proceedings 
then  adjourned  by  consent  till  the  28th,  when  other  wit- 
nesses were  examined  on  the  part  of  the  plaintiff  in  the 
execution ;  that  on  the  30th  of  Jan.,  the  said  county 
judge  made  an  order  appointing  a  receiver  of  the  property 
and  assets,  and  effects  of  the  relator,  and  the  proceedings 
were  further  continued  by  adjournment  till  the  10th  day 
of  March,  and  that  on  that  day  the  relator  appeared  by 
his  counsel  before  the  said  county  judge,  pursuant  to  said 
adjournment,  and  the  plaintiff  proposed  further  to  examine 
the  relator,  which  was  objected  to  by  his  counsel,  on  the 
ground  that  the  proceeding  was  ended  by  the  appointment 
of  the  said  receiver,  and  insisted  that  the  proceedings  sup- 
plemental to  an  execution  had  been  completed  and  ended, 
and  on  the  further  ground  that  the  said  county  judge  had 
no  jurisdiction  in  the  matter  ;  but  the  county  judge  holding 
otherwise,  the  proceedings  were  adjourned  till  the  21st  of 
March,  when  the  relator  personally  appeared  before  the 
said  county  judge,  and  the  counsel  for  the  plaintiff  pro- 
posed to  continue  the  examination  of  the  said  relator,  and 
for  that  purpose  put  to  him  certain  questions  in  regard  to 
his  property,  to  which  the  counsel  for  the  said  relator 
objected,  on  the  ground  above  stated,  insisting  that  upon 
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the  appointment  of  said  receiver,  and  the  filing  of  the 
papers  and  the  testimony  taken  in  the  office  of  the  county 
clerk,  the  proceedings  were  terminated,  and  the  jurisdiction 
of  the  county  judge  had  expired.  "The  county  judge  held 
otherwise,  and  directed  the  examination  to  proceed,  and 
the  relator  to  answer  the  question  put,  which  under  the 
advice  of  counsel  he  declined  to  do,  upon  which  a  process 
for  his  imprisonment,  as  for  a  contempt,  was  issued  by  the 
said  county  judge,  under  which  the  said  relator  was,  and 
still  is  imprisoned  by  the  sheriff  of  Cayuga  county. 

The  return  of  the  defendant  to  said  writ  of  habeas  cor- 
pus, stated  that  he  held  the  relator  under  the  warrant  of 
commitment  annexed,  which  recites  the  same  facts  in  sub- 
stance stated  in  the  petition,  and  states  that  the  appoint- 
ment of  the  receiver  was  made  upon  a  hearing  of  the 
defendant  by  his  counsel,  and  that  in  substance  that  the 
examination  of  the  relator  was  commenced  under  said 
order,  and  was  continued  from  time  to  time,  by  consent  of 
all  the  parties  thereto,  till  the  time  of  the  refusal  of  the 
relator  to  submit  to  a  further  examination,  and  answer 
proper  questions  put  to  him,  for  which  refusal  he  was  com- 
mitted, &c.  Affidavits  were  also  read  made  by  John  Por- 
ter, Esq.,  and  T.  M.  Pomeroy,  of  counsel  for  the  judgment 
creditor,  stating  that  the  examination  of  the  relator  had 
on  the  28th  day  of  January,  was  but  partially  conclu- 
ded at  that  time,  which  fact  was  stated  to,  and  well 
understood  by  the  relator  and  his  counsel  at  the  time,  and 
that  his  examination  on  that  day  was  terminated  solely  by 
reason  of  the  sickness  of  the  relator,  and  his  inability  for 
that  reason  to  proceed  with  the  same.  The  affidavit  was 
also  read  made  by  the  county  judge,  stating  that  the  papers 
filed  in  the  office  of  the  county  clerk  were  so  filed  at  the 
request  of  the  relator's  counsel,  in  order  that  he  might 
appeal  from  the  said  order  appointing  a  receiver,  and  that 
the  examination  of  the  relator  was  not  then  completed,  but 
had  been  interrupted  by  reason  of  his  sickness,  on  account 
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of  which  the  examination  had  been  adjourned  till  the  said 
10th  day  of  March,  and  that  he  had  no  thought  of  termi- 
nating the  said  proceedings  by  filing  said  papers,  and  that 
those  were  filed  without  the  knowledge  of  the  plaintiff's 
counsel.  Upon  these  papers  the  question  presented  was 
argued  by 

GEO.  RATHBUN,  for  relator. 

T.  M.  POMEROY,  for  the  respondent  ana  juagment  creditor. 

i 

E.  DAIIWIN  SMITH,  J.  The  return  to  this  writ  of  habeas 
corpus,  shows  that  the  relator  is  imprisoned  by  the  sheriff  ' 
of  Cayuga  county  upon  a  process  for  a  contempt,  specially 
and  plainly  charged  in  the  commitment,  issued  by  the 
county  judge  of  Cayuga  county,  an  officer  clearly  having 
authority  to  commit  for  the  contempt  so  charged.  By  the 
41st  section  of m the  habeas  corpus  act,  it  is  provided  that 
when  it  appears  by  the  return  that  the  prisoner  is  in  cus- 
tody in  such  case,  he  can  only  be  discharged  from  such 
imprisonment  in  one  of  five  cases  therein  specified,  none 
of  which  is  applicable  to  this  case  except  the  first,  which 
is,  "  when  the  jurisdiction  of  such  court  or  officer  has  been 
exceeded,  either  as  to  matter,  place,  sum  or  person. 

The  county  judge  clearly  had  jurisdiction  in  proceed- 
ings supplemental  to  execution.  The  proper  order  for  the 
appearance  before  him  of  the  relator,  was  duly  made  under 
section  292  of  the  Code,  upon  due  proof  of  the  recovery 
of  a  judgment  in  this  court,  and  that  an  execution  therein 
had  been  duly  returned  unsatisfied,  and  such  order  had 
been  duly  served  upon  the  relator,  and  he  in  pursuance  of 
the  requirements* thereof  had  duly  appeared  before  said 
judge  to  submit  to  the  examination  thereby  directed.  The 
county  judge  had  thus  also  duly  acquired  jurisdiction  of 
the  person  of  the  relator,  according  to  the  statute. 

The  examination  of  the  relutor  had  been  commenced, 
but  as  the  proof  clearly  shows,  had  not  been  completed! 
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and  the  proceedings  had  been  duly  continued  for  that  pur- 
pose by  adjournment,  at  the  instance,  and  for  the  benefit 
of  the  relator,  and  in  consequence  chiefly  of  his  sickness, 
up  to  the  time  when  the  alleged  contempt  was  committed, 
by  the  refusal  of  the  relator  to  answer  such  further  proper 
questions  as  he  was  required  to  do  by  the  county  judge. 
The  refusal  of  the  relator  to  make  answer  before  the  county 
judge,  which  is  the  contempt  for  which  he  was  convicted 
and  stands  imprisoned,  was  put  upon  the  ground  at  the 
time,  under  the  advice  of  his  counsel,  that  the  county  judge 
had  lost  jurisdiction  of  his  person  and  of  the  proceedings, 
by  the  appointment  of  a  receiver  of  the  property  and 
effects  of  the  relator,  and  the  filing  of  the  order  for  such 
appointment  and  the  testimony  then  taken,  in  the  county 
clerk's  office.  And  this  was  the  point  relied  upon  by  the 
counsel  for  the  relator,  in  his  argument  here  for  the  dis- 
charge of  the  relator,  upon  the  return  of  the  writ  of  habeas 
corpus.  If  it  be  sound,  it  would  follow  that  the  county 
judge  exceeded  his  jurisdiction  in  requiring  the  relator  to 
answer  the  questions  put  to  him  ;  that  he  had  then  lost 
jurisdiction  of  his  person  and  of  the  proceedings,  and  the 
relator  would  be  entitled  to  a  discharge  from  his  imprison- 
ment for  the  alleged  contempt. 

The  argument  of  the  learned  counsel  for  the  relator  is, 
that  the  appointment  of  a  receiver  of  the  property  of  the 
judgment  debtor,  is  the  chief  object  and  end  of  these  pro- 
ceedings supplemental  to  execution,  and  that  upon  such 
appointment  th.e  proceeding  is  terminated;  that  such 
appointment  is  the  final  step  in  the  proceedings,  like  final 
judgment,  and  that  the  jurisdiction  of  the  officers  is  there- 
upon at  an  end.  This  view  of  the  proceedings,  I  think,  is 
a  mistaken  one.  'They  were  designed  to  be  a  substitute  in 
part  for  the  creditor's  bill  of  the  court  of  chancery,  under 
the  old  system.  For  the  proceedings  by  suit,  subpoena 
and  injunction,  calling  for  a  discovery  upon  oath,  and 
involving  the  appointment  of  a  receiver,  an  order  from  a 
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judge  requiring  an -oral  examination  and  discovery  before 
the  judge  or  a  referee  out  of  court,  is  substituted.  It  is 
a  summary  proceeding,  accomplishing  the  same  end  with  a 
creditor's  bill,  and  at.small  expense  to  the  parties.  I  think 
it  was  to  some  extent  borrowed  from  the  191st  rule  of  the 
court  of  chancery,  in  force  when  that  court  expired.  This 
rule  provided  that  the  debtor  against  whom  a  creditor's 
bill  was  filed,  should  not  be  subjected  to  the  expense  of 
putting  in  an  answer  thereto  in  the  usual  manner,  if  he 
should  cuuse  his  appearance  to  be  entered,  and  should 
within  twenty  days  after  service  of  a  copy  of  the  bill  and 
notice  of  an  order  to  answer,  deliver  to  his  complainant  a 
written  consent  that  an  order  might  be  entered  taking  the 
bill  as  confessed,  and  for  the  appointment  of  a  receiver, 
and  for  a  reference  to  take  the  examination  of  the  defend- 
ant in  conformity  with  the  rule.  Upon  presenting  such 
stipulation  to  the  court,  the  complainant  was  entitled  to 
an  order  directing  the  bill  to  be  taken  as  confessed  against 
a  debtor,  and  refering  it  to  a  master  to  appoint  a  receiver 
and  take  the  examination  of  the  debtor.  The  order  also 
directed  the  debtor  to  transfer  to  such  receiver  under  oath, 
all  his  property  and  equitable  interests,  and  things  in  action, 
and  that  he  appear  from  time  to  time  before  the  master 
for  that  purpose,  and  to  submit  to  such  examination  as  the 
master  should  direct ;  and  what  was  accomplished  under  this 
system  by  the  filing  of  the  creditor's  bill,  the  injunction 
thereupon,  the  stipulation  of  the  defendant  under  said  rule, 
and  the  order  taking  the  bill  as  confessed,  and  for  a  refer- 
ence to  appoint  a  receiver  and  take  the  examination  of  the 
defendant,  is  now  accomplished  by  a  simple  order  of  a 
judge,  under  section  292  of  the  Code,  and  with  proper  pro-1 
ceedings  under  chapter  2  of  the  Code,  entitled  "proceed- 
ings supplemental  to  the  execution." 

The  appointment  of  the  receiver  was  under  said  rule 
191,  or  might  have  been,  the  first  step  in  the  master's  office 
under  the  order  of  reference,  and  I  think  in  practice  was 
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ordinarily  the  first  step  taken  on  the  appearance  of  thd 
defendant  before  the  master.  After  the  receiver  was 
appointed,  the  defendant  was  then  examined,  and  required 
by  the  master  to  deliver  to  the  receiver  the  property  dis- 
covered on  such  examination.  I  do  not  see  why  this  is  not 
the  proper  practice  now,  upon  the  return  of  this  order  for 
the  examination  of  the  defendant  before  the  judge,  under 
section  292.  If  the  receiver  is  not  generally  appointed 
immediately  on  the  return  of  the  order  I  suppose  it  is 
omitted  to  save  expense,  but  I  have  no  doubt  that  the 
officer  instituting  and  conducting  these  proceedings  supple- 
mental, may  appoint  the  receiver  at  any  time  while  the 
proceedings  are  pending  before  him  in  his  discretion,  and 
think  the  power  conferred  upon  the  judge  by  section  298, 
may  be  exercised  by  him  whenever  in  the  progress  of  the 
proceedings  he  thinks  it  proper  to  do  so.  It  must  be  of 
course  while  the  defendant  is  before  him,  and  while  the 
proceedings  are  kept  in  life  by  proper  adjournments,  and 
it  seems  to  me  that  there  is  great  propriety  in  the  appoint- 
ment of  the  receiver  in  an  early  stage  of  the  proceedings, 
if  they  are,  or  are  likely  to  be  protracted.  In  this  case 
they  were  continued  through  several  months.  The  order 
of  the  judge  operates  like  the  filing  of  a  creditor's  bill  to 
attach  the  equitable  interests  of  the  judgment  debtor,,  but 
it  does  not  create  any  lien  upon  personal  property.  Such 
lien  will  not  be  created  till  the  order  be  made  for  the> 
appointment  of  a  receiver.  Until  such  order' is  made,  other 
creditors  of  the  judgment  debtor  may  levy  upon  any  of 
his  personal  property  subject  to  execution,  and  acquire  a 
valid  lien  thereon  (Van  Mstine  agt.  Cook,  24  JV.  F.  496). 
The  property  of  the  judgment  debtor  vests  in  the  receiver 
from  the  time  the  order  is  made  directing  such  appointment 
(Porter  agt.  Cook,  5  Seld.  148).  It  follows/  therefore,  that 
to  give  full  effect  to  these  proceedings,  and  to  give  the 
creditors  instituting  them,  the  full  benefit  thereof,  he  should 
promptly  procure  the  appointment  of  a  receiver.  This  is 
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essential  to  perfect  bis  lien.  It  cannot  be,  therefore,  that 
he  must  be  compelled  to  wait  till  a  protracted  examination 
of  the  judgment  debtor  is  finished,  protracted  perhaps,  for 
the  very  purpose  of  defeating  the  object  of  the  proceed- 
ings by  judgment,  by  allowing  his  assets  to  be  scattered 
and  seized  by  other  creditors,  before  the  prosecuting  cred- 
itor could  have  the  receiver  appointed,  and  it  cannot  be 
that  he  loses  all  right  to  discover  from  the  judgment 
debtor  after  the  appointment  of  such  receiver.  I  can  see 
no  principle  or  reason  upon  which  such  a  claim  can  be 
founded,  and  it  is  in  clear  conflict  with  the  object  and  intent 
of  this  whole  proceeding.  The  filing  of  the  order  appoint- 
ing the  receiver  in  the  clerk's  office,  and  the  testimony, 
cannot  affect  the  question  of  the  jurisdiction  of  the  judge. 

It  was  the  duty  of  the  judge  to  file  the  order  appointing 
the  receiver  immediately  upon  such  appointment,  under 
said  section  298,  in  the  clerk's  office,  and  the  filing  of  the 
testimony  was  of  no  consequence.  It  might  be  evidence, 
if  nothing  else  appeared,  that  the  judge  had  concluded 
the  examination  of  the  debtor,  but  that  clearly  appears  to 
have  been  otherwise.  I  think  the  county  judge  did  not 
exceed  his  jurisdiction  in  any  particular  ;  that  the  pro- 
ceedings were  not  ended  before  him  by  the  appointment 
of  the  receiver,  or  by  any  other  act  or  step,  and  that  he 
was  in  the  proper  discharge  o  his  duty  in  requiring  the 
relator  to  answer  such  further  questions  as  should  be  put 
to  him  touching  his  property,  and  that  his  refusal  to  do  so 
was  a  contempt,  for  which  the*  county  judge  might  lawfully 
commit  him  as  he  did. 

It  follows  that  the  relator  must  be  remanded  to  the  cus- 
tody  of  the  sheriff  of  (jayuga  county,  and  the  writ  of  > 
habeas  corpus  dismissed. 
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SUPREME  COURT. 

RICHARD  WYNKOOP,  Receiver  of  SHARDLOW  &  KIRK  agt. 
WILLIAM  L.  SHARDLOW  and  others. 

Where  a  firm,  judgment  debtors,  executed  three  assignments  or  bills  of  sale  of 
personal  property  and  accounts  to  the  judgment  creditor  for  separate  amounts 
of  indebtedness,  incurred  at  different  times,  made  at  different  dates,  and  all  of 
it  due  to  the  assignee,  either  for  money  he  had  advanced,  or  for  indebtedness 
which  he  was  liable  for  to  the  creditors: 

Held,  that  these  assignments  or  bills  of  sale  could  not  be  considered  as  one  transac- 
tion, and  as  such  forming  a  general  assignment  for  the  benefit  of  creditors,  and 
therefore  void,  because  not  providing  for  paying  all  the  debts  of  the  assignors. 

Aper  centage  of  twenty  per  cent,  for  the  collection  of  small  bills  of  book  account 
arising  in  a  tailoring  establishment,  is  not  an  unreasonable  commission. 

New  York  General  Term,  July,  1865. 

Before  INGRAHAM,  LEONARD  and  CLERKE,  Justices. 

THIS  action  was  brought  to  set  aside  a  judgment  in  favor 
of  William  L.  Shardlow,  and  three  assignments  of  property 
and  accounts  made  to  him  by  Shardlow  &  Kirk,  on  the 
ground  that  they  were  fraudulent,  or  made  to  hinder  and 
delay  creditors.  Upon  the  trial,  it  appeared  that  the  firm 
were  indebted  to  William  L.  Shardlow  to  an  amount  equal 
to  the  judgment.  It  also  appeared  that  the  assignments 
were  made  to  secure  moneys  advanced  by  him  to  the  firm, 
or  paid  to  other  persons  for  their  account.  One  of  the 
assignments  purported  to  be  for  paying  to  William  L. 
Shardlow  a  sum  of  money  due  him,  but  it  was  proved  on 
the  trial  this  amount  consisted  of  various  sums  which  he 
either  had  paid  or  which  he  had  agreed  to  pay,  and  which 
have  been  since  paid.  The  judge  found  for  the  defendants, 
and  the  complaint  was  dismissed,^  The  plaintiff  appealed. 

JOHN  A.  MAPES,  for  plaintiff'. 
A.  PRENTICE,  for  defendants. 

By  the  court,  INGRAHAM,  P.  J.  There  can  be  no  doubt 
that  the  finding  of  the  court  at  special  term  in  regard  to 
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the  judgment  was  correct.  If  there  was  any  irregularity 
in  entering  it  up,  that  was  to  be  remedied  by  motion,  and 
only  by  the  judgment  debtors.  The  evidence  showed  the 
defendant,  William.  L.  Shardlow,  to  be  a  creditor  to  the 
full  amount  of  the  judgment,  and  the  finding  of  the  judge, 
that  the  judgment  was  only  for  an  amount  actually  due. 
is  conclusive  upon  this  question.  This  also  disposes  of  the 
first  bill  of  sale,  made  for  the  purpose  of  securing  the  judg- 
ment. The  firm  had  a  right  to  pay  or  secure  the  payment 
of  the  judgment,  and  there  is  nothing  in  the  instrument, 
or  in  the  evidence  relating  to  it,  that  would  warrant  this 
court  to  declare  it  void.  The  other  assignments  upon  the 
face  of  them,  appear  to  be  made  to  secure  specific  sums  of 
money  to  the  assignee,  and  contain  nothing  to  warrant  the 
charge  of  fraud.  Upon  their  face  they  appear  to  be  for  a 
good  consideration"  due  to  the  assignee,  and  to  be  made  as 
collateral  security  for  its  payment. 

It  is  said  that  the  three  assignments  or  bills  of  sale, 
should  be  considered  as  one  transaction,  and  as  such,  as 
forming  a  general  assignment  for  the  benefit  of  creditors, 
and  as  being  void  because  they  do  not  provide  for  paying 
all  the  debts  of  the  assignors.  These  instruments  will  not 
bear  such  a  construction.  They  are  made  at  different  dates, 
for  the  payment  of  different  sums,  and  the  latter  for  indebt- 
edness not  existing  at  the  date  of  the  execution  of  the 
first.  The  evidence  does  not  show  any  such  connection, 
but  on  the  contrary,  that  they  were  made  for  separate 
amounts  of  indebtedness  incurred  at  different  times,  and  all 
of  it  due  to  the  assignee,  either  for  moneys  he  had  advanced 
or  for  indebtedness  which  he  was  liable  for  to  the  creditors. 
Nor  is  the  allegation  that  the  third  instrument  was  in  part 
to  pay  a  debt  owing  by  the  defendant  and  not  by  the  firm. 
The  evidence  is,  that  the  debt  was  incurred  in  the  name 
of  the  assignee,  but  was  for  goods  bought  for  the  firm  in 
the  name  of  the  assignee.  It  was  in  reality  a  debt  of  the 
firm  to  him  for  the  goods  so  bought  in  his  name  for  their  use. 
OL.  XXIX.  24 
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The  only  question  remaining  undisposed  of  is  that  in 
regard  to  the  allowance  of  twenty  per  cent,  for  the  collec- 
tion of  the  assigned  accounts.  These  accounts  were  small 
bills  of  book  accounts  in  a  tailoring  establishment,  which 
caused  much  trouble  and  loss  of  time  in  their  collection, 
and  the  value  of  the  services  in  collecting,  is  shown  by 
evidence  to  be  worth  more  than  the  sum  allowed.  If  this 
could  be  considered  as  the  assignment  of  the  property  of 
an  insolvent  firm  for  the  payment  of  their  debts,  and  for 
giving  preferences  to  some  of  their  creditors,  the  objection 
to  this  allowance  would  be  of  weight,  under  the  cases  of 
Nicholas  agt.  McEwen  (17  JV.  Y.  Rep.  22),  and  Barney  agt. 
Griffin  (2  Corns,  365),  but  it  cannot  be  so  viewed.  It  is 
only  a,  transfer  of  property  as  collateral  security  for  the 
payment  of  a  debt.  The  whole  transferred  property  was 
subject  to  the  claims  of  the  assignors  or  their  creditors, 
on  payment  of  the  debts  for  which  they  had  been  assigned. 
The  firm  could  have  made  a  contract  with  any  agent  to 
pay  them  such  a  per  centage  to  collect  these  claims  for 
them,  and  the  application  of  the  proceeds  to  the  payment 
of  a  particular  indebtedness  does  not  make  that  agreement 
void.  Whether  such  an  arrangement  was  intended  to  hin- 
der, delay  or  defraud  creditors,  was,  under  the  evidence, 
a  question  of  fact  for  the  court  on  the  trial.  That  has 
been  decided  against  the  plaintiff. 

The  judgment  should  be  affirmed. 
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SUPREME  COURT. 
THE  PEOPLE  ex  rel.  WILLIAM  S.  LINCOLN  agt.  THE  ASSESSORS 

OF  THE  TOWN  OF  BARTON. 

Where  sin  improper  assessment  and  tax  on  personal  property  is  laid,  a  mandamus 
is  the  proper  remedy  to  strike  it  from  the  assessment  rolls. 

It  must  now  be  regarded  as  settled  by  the  decisions  of  the  supreme  court  of  the 
United  States,  that  the  bonds  and  other  securities  issued  by  the  United  States 
are  exempt  from  taxation  by  state  authorities,  whether  so  exempted  in  express 
terms,  by  the  act  of  congress  under  which  they  were  issued  or  not. 

A  bank  which  has  invested  its  capital  in  whole  or  in  part  in  such  bonds  or  securi- 
ties, is  exempt  from  taxation  on  its  capital  to  the  extent  of  such  investment. 

But  the  assessment  of  the  shares  of  such  bank  in  the  hands  of  the  shareholder,  is 
not  an  assessment  of  the  bonds  or  securities  held  by  the  bank.  Such  securities 
belong  to  the  corporation,  and  not  to  the  shareholders  jointly. 

The  shares  of  a  national  bank  organized  under  the  act  of  congress,  held  by  any 
person,  are  by  such  act  authorized  to  be  taxed  under  state  authority  :  Provided 
that  the  tax  shall  not  exceed  the  rates  imposed  upon  the  shares  in  any  of  the 
banks  organized  under  the  state  authority.  And  this  restriction  is  within  the 
cottstittitional  power  of  congress  to  make,  and  is  valid. 

The  act  of  the  legislature  of  this  state,  enabling  the  banks  of  this  state  to  become 
associations  for  the  purpose  of  banking  under  the  laws  of  the  United  States, 
passed  March  9,  1865,  provides  for  the  taxation  of  the  shareholders  of  the 
national  banks,  but  makes  no  provision  for  a  similar  taxation  of  the  shareholders 
of  the  state  banks. 

The  system  of  taxation  adopted  by  the  state  under  the  provisions  of  the  Revised 
Statutes,  is  that  the  laws  of  the  state  provide  for  the  taxing  the  capital  of  a 
state  bank,  and  the  stockholder  is  not  to  be  taxed  as  an  individual  upon  hit 
stock.  Therefore  there  is  no  state  law  making  provision  in  any  case  for  taxing 
the  shareholders  in  state  banks  for  their  shares.  Consequently  the  shareholders 
in  national  banks  or  state  banks  are  not  liable  for  taxation  on  such  shares. 

Tioga  Special  Term,  August,  1865. 

MOTION  for  a  mandamus  to  compel  the  assessors  to  strike 
the  assessment  against  the  relator  from  their  assessment  roll. 

F.  D.  WRIGHT,  for  relator. 
E.  H.  BENN,  for  assessors. 

PARKER,  J.  The  relator  is  the  owner  of  thirty  shares 
in  the  banking  association  organized  under  the  laws  of  the 
United  States,  and  known  as  tfie  First  National  Bank  of 
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"Waverly,  located  in  the  village  of  Waverly,  in  the  town 
of  Barton,  in  the  county  of  Tioga,  the  whole  of  whose 
capital  is  invested  in  the  bonds  of  the  United  States,  issued 
under  the  act  of  congress  passed  February  25,  1862. 

The  assessors  of  the  town  of  Barton,  pursuant  to  the 
10th  section  of  the  act  of  the  legislature  of  this  state, 
entitled,  "  an  act  enabling  the  banks  of  this  state  to  become 
associations  for  the  purpose  of  banking,  under  the  laws  of 
the  United  States,"  passed  March  9,  1865,  have  included 
those  thirty  shares,  at  their  par  value  of  $100  per  share 
(which  is  their  actual  value),  in  the  valuation  of  the  per- 
sonal property  of  the  relator,  in  the  assessment  of  taxes 
in  their  town,  thereby  assessing  the  relator,  who  is  not  a 
resident  of  said  town,  in  the  sum  of  $3,000,  for  said  thirty 
shares  in  said  bank.  The  relator  insisting  that  the  asses- 
sors have  no  right  or  authority  to  assess  him  for  said  shares, 
moves  for  a  mandamus  to  compel  them  to  strike  such  assess- 
ment from  their  assessment  roll. 

It  is  urged  by  the  defendants  that  even  if  they  have  no 
right  to  make  the  assessment,  a  mandamus  is  not  the  proper 
remedy  of  the  relator,  inasmuch  as  if  the  assessment  is 
made  without  authority  of  law,  he  may  maintain  his  action 
against  them  for  the  damages,  citing  Mygatt  agt.  Washbufn 
(15  N.  Y.  R.  316).  I  know  the  rule  is  that  in  general  a 
mandamus  will  not  lie,  when  the  party  aggrieved  has  an 
ample  remedy  by  an  action  at  law,  still  I  am  inclined  to 
think  if  the  relator  is  entitled  to  any  relief  a  mandamus 
will  lie  in  this  case.  Judge  WOODRUFF,  in  Wilson  agt.  The 
Mayor  of  New  York  (1  Mb.  18,  21),  has  clearly  shown  by 
an  examination  of  authorities,  that  in  similar  cases  this 
remedy  has  been  held  to  be  a  proper  one,  and  in  the  present 
condition  of  the  case  I  see  no  other  adequate  one. 

One  of  the  grounds  on  which  the  relator  insists  that  the 
assessment  is  unauthorized,  is,  that  an  assessment  of  the 
shares  of  the  bank  in  the  hands  of  the  shareholders,  is 
virtually  an  assessment  of  the  bonds  of  the  United  States, 
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in  which  the  capital  stock  of  the  bank  is  invested,  which 
bonds  are,  by  the  act  of  congress  under  which  they  were 
issued,  expressly  made  "  exempt  from  taxation  by  or  under 
state  authority."  It  must  be  regarded  as  settled  by  the 
decisions  of  the  supreme  court  of  the  United  States,  that 
the  bonds  and  other  securities  issued  by  the  United  States, 
are  exempt  from  taxation  by  the  state  authorities,  whether 
so  exempted  in  express  terms  by  the  act  of  congress  under 
which  they  are  issued  or  not ;  (McCulloch  agt.  State  of 
Maryland,  4  Wheat.  316  ;  Osborn  agt.  The  Bank  of  the  V. 
S.  9  Id.  738  ;  Weston  agt.  .The  City  Council  of  Charleston, 
2  Peters,  449;  The  People  ex  rel.  Bank  of  Commerce  agt. 
Commissioners  of  Taxes,  tyc.,  2  Black,  620  ;  S.  C.  25  How. 
Pr.  R.  9 ;  The  People  ex  rel.  Bank  of  the  Commonwealth  agt. 
Commissioners  of  Taxes,  fyc.  4  Jim.  Law  Reg.  277,)  and  this 
exemption  is  so  broad  as  to  relieve  the  holders  of  such  bonds 
or  securities  from  taxation  upon  them,  whether  it  is  sought 
to  be  imposed  upon  them  eo  nomine,  or  as  included  in  the 
aggregate  of  the  personal  property  of  the  holder,  so  that 
a  bank  which  has  invested  its  capital  in  whole  or  in  part 
in  such  bonds  or  securities,  is  exempt  from  taxation  on  its 
capital  to  the  extent  of  such  taxation.  (See  last  two  cases 
above  cited.) 

The  question  then  arises  whether  the  assessment  of  the 
shares  of  the  bank  in  the  hands  of  the  shareholders,  is  an 
assessment  of  the  bonds  held  by  the  bank  as  its  capital. 
It  seems  to  me  that  there  is  a  very  clear  and  marked  dis- 
tinction between  these  bank  shares  and  the  securities  con- 
stituting the  capital  of  the  bank,  and  that  it  cannot  be 
said  that  the  holder  of  such  shares  is  a  holder  of  the  Uni- 
ted States  securities.  These  belong  to  the  corporation, 
and  not  to  the  shareholders  jointl}7.  If  a  portion  of  the 
capital  was  invested  in  real  estate,  it  would  scarcely  be 
contended  that  each  shareholder  would  therefore  be  a  free- 
holder. The  shares  are  not  the  capital  divided  into  aliquot 
parts,  and  distributed  into  the  hands  of  the  shareholders ; 
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that  remains  the  undivided  property  of  the  corporation, 
while  a  share  is  a  right  to  participate  in  the  net  profits  of 
the  association,  and  in  the  final  distribution  of  its  assets 
upon  the  winding  up  of  its  affairs,  or,  as  defined  by  Angell 
Sf  Jlm.es  in  their  work  on  Corporations  (§  557),  "  a  right  to 
partake,  according  to  the  amount  of  the  party's  subscrip- 
tion, of  the  surplus  profits  obtained  from  the  use  and  dis- 
posal of  the  capital  stock  of  the  company  to  those  pur- 
poses for  which  the  company  is  constituted."  In  the  case 
of  Rex  agt.  Hull  Dock  Co.  (1  Term  R.  219),  it  was  decided 
that  lands  purchased  by  the  company  and  converted  into 
dock,  were  ratable  to  the  poor,  notwithstanding  a  clause 
in  the  act  of  parliament  that  the  shares  should  be  personal 
estate  ;  but  the  rate  was  upon  the  property  in  the  hands 
of  the  company,  and  not  on  the  share  of  any  individual 
proprietor.  So  on  the  other  hand,  it  may  with  equal  truth 
be  said,  that  when  the  assessment  is  upon  the  shares  of  an 
individual  shareholder,  it  is  not  upon  the  property  of  the 
corporation.  And  the  assessment  of  the  shares  of  the 
relator  in  this  case,  is  riot  an  assessment  of  the  United 
States  securities  held  by  the  bank,  which  are  not  liable  to 
taxation,  but  of  the  personal  property  of  the  relator,  so 
declared  by  the  act  of  congress  under  which  the  bank  is 
organized,  his  choses  in  action,  representing  his  right  to  par- 
ticipate in  the  dividends  of  the  bank,  and  to  a  pro  rata 
distribution  of  its  effects  on  hand  at  the  expiration  of  the 
charter.  This  distinction  is  clearly  recognized  by  the  act 
of  congress  under  which  this  bank  is  organized, -which  in 
its  41st  section  authorizes  the  shares  in  any  of  the  associ- 
ations organized  under  the  act,  held  by  any  person,  to  be 
taxed  under  state  authority. 

In  connection  with  the  provisions  of  the  act  just  alluded 
to,  is  one  which  raises  another  question  which  it  is  now 
necessary  to  consider.  The  two  clauses  of  the  act  above 
referred  to,  are  as  follows  : 

"  Provided,  That  nothing  in  this  act  shall  be  construed  to 
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prevent  all  shares  in  any  of  &aid  associations  held  by  any 
person  or  body  corporate,  from  being  included  in  the  valu-' 
ution  of  the  personal  property  of  such  person  or  corpora- 
tion, in  the  assessment  of  taxes  imposed  by  or  under  state 
authority,  at  the  place  where  such  bank  is  located,  and 
not  elsewhere,  but  not  at  a  greater  rate  than  is  assessed 
upon  the  moneyed  capital  in  the  hands  of  individual  citi- 
zens of  such  state. 

"  Provided  further,  that  the  tax  so  imposed  under  the 
laws  of  any  state,  upon  the  shares  of  the  associations 
authorized  by  this  act,  shall  not  exceed  the  rate  imposed 
upon  shares  in  any  of  the  banks  organized  under  authority 
of  the  state  where  such  association  is  located." 

The  first  of  the  above  provisions  very  plainly  makes  the 
shares  in  such  associations  liable  to  be  taxed  under  state 
authority,  while  the  second  prohibits  such  taxation  at  a 
higher  rate  than  is  imposed  upon  the  shares  of  the  state 
banks.  The  enabling  act  of  the  state  above  referred  to, 
which  provides  for  the  taxation  of  the  shareholders  of 
national  banks,  upon  their  shares  therein,  makes  no  pro- 
vision for  a  similar  taxation  of  the  shareholders  of  the 
state  banks.  This  is  another  ground  on  which  the  relator 
insists  that  the  assessment  of  his  shares  by  defendants  is 
unauthorized,  as  being  in  direct  violation  of  the  second 
proviso  above  quoted,  from  the  act  of  congress. 

The  defendants'  counsel  replies  to  this,  that  by  the 
statutes  of  the  state  previously  enacted,  the  shareholders  of 
state  banks  are  taxable  for  their  shares  in  all  cases  where 
the  capital  is  not  liable  to  taxation  (citing  1  R.  S.  387,  §  1, 
and  388,  §§  3  and  7,  1st  ed.J,  and,  therefore,  that  it  was  noti 
necessary  for  the  enabling  act  to  make  such  provision.  I 
do  not  think,  however,  that  overcomes  the  difficulty.  The 
first  section  above  referred  to  by  the  counsel,  provides  that 
all  personal  property  within  this  state  shall  be  liable  to  tax- 
ation. By  section  3,  stocks  in  moneyed  corporations  are, 
for  the  purposes  of  taxation,  to  be  deemed  personal  r»ro- 
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perty.  But  section  7  is  as  follows  :  "  The  owner  or 
holder  of  stock  in  any  incorporated  company  liable  to  taxa- 
tion on  its  capital,  shall  not  be  taxed  as  an  individual  for 
such  stock."  Now  section  1,  of  title  4,  of  the  same  chap- 
ter, entitled,  "  of  the  assessment  and  collection  of  taxes" 
(1  R.  S.  414,  1st  ed.),  has  this  provision  :  "  All  moneyed 
or  stock  corporations  deriving  an  income  or  profit  from 
their  capital  or  otherwise,  shall  be  liable  to  taxation  on  their 
capital,  in  the  manner  hereafter  prescribed."  And  by  the 
act  of  1863,  it  is  provided  that  "  all  banks  and  other 
moneyed  corporations,  shall  be  liable  to  taxation  on  a  valu- 
ation equal  to  the  capital  stock  paid  in,  or  secured  to  be 
paid  in,"  &c  (Sess.  Laws  1863,  chap.  240).  This,  as  is  held 
in  The  People  ex  rel.  Sank  of  Commonwealth  agt.  Commis- 
sioners of  Taxes,  fyc.  (supra),  is  taxing  the  capital,  and 
although  to  the  extent  that  the  capital  is  invested  in  Uni- 
ted States  securities  it  is  not  taxable,  but  only  on  the  resi- 
due, still  I  think  the  language  "  liable  to  taxation  on  its 
capital,"  in  section  7,  means  liable  according  to  the  system 
of  taxation  adopted  by  the  state ;  that  is,  when  the  laws 
of  the  state  provide  for  taxing  the  capital,  the  stockholder 
is  not  to  be  taxed  as  an  individual  upon  his  stock;  and, 
therefore,  the  existing  laws  of  the  state  come  short  of 
making  provision  in  any  case  for  taxing  the  shareholders 
in  state  banks  for  their  shares.  If  it  is  said  that  when  the 
capital  of  these  banks  is  taxed,  the  shareholders  are  indi- 
rectly taxed  on  their  shares,  and  the  proviso  is  substantially 
complied  with,  still  in  all  cases  where  a  portion  of  the 
capital  of  the  state  banks  is  invested  in  United  States 
securities,  it  is  manifest  that  the  state  law  discriminates 
against  the  shareholder  in  the  national  bank.  If  two  banks, 
one  national  and  one  state,  have  each  a  capital  of  $100,000, 
the  whole  capital  of  the  national  bank  invested  in  United 
States  securities,  and  half  of  the  capital  of  the  state  bank 
in  the  sajne  securities,  the  shareholders  of  the  national  bank 
under  the  provisions  of  the  enabling  act,  manifestly  pay 
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taxes  at  a  higher  rate  than  those  of  the  state  bank,  even 
considering  the  tax  upon  the  capital  paid  by  the  share- 
holders, and  this  is  in  violation  of  the  law  of  congress. 
We' are  brought  then  to  the  inquiry  whether  this  proviso 
in  the  law  of  congress  is  within  the  constitutional  authority 
of  congress,  or  whether  the  power  of  a  state  to  tax  this 
property  of  its  citizens  is  beyond  the  reach  of  congressional 
interference  ?  Does  the  taxation  by  the  state  of  the  shares 
of  the  national  banks  interfere  with  "means  which  are 
employed  by  congress  to  carry  into  execution  powers  con- 
ferred on  that  body  "  by  the  constitution  of  the  United 
States  ?  This  is  the  criterion.  (McCulloc/i  agt.  State  of 
Maryland ;  Osborn  agt.  Bank  of  the  U.  S.  ;  Weston  agt. 
City  Council  of  Charleston.") 

I  think  I  may  assume  that  the  national  banks  are  instru- 
ments employed  by  the  government  of  the  United  States 
in  the  prosecution  of  its  fiscal  operations,  and  that  their 
creation  is  within  the  constitutional  power  of  congress. 
The  act  under  which  they  are  organized,  is  entitled  "an 
act  to  provide  a  national  currency,"  &c.,  and  it  is  apparent 
that  it  was  intended  to  create  a  currency  which  would  be 
useful  to  the  government  in  its  financial  operations.  They 
occupy  to  some  extent  the  same  relation  to  the  government 
which  the  bank  of  the  United  States  did,  and  for  the  same 
reason  are  authorized  by  the  constitution.  The  mode  of 
their  establishment  provided  by  the  act,  requires  the  action 
of  individuals  uniting  to  form  the  associations  constituting 
the  banks,  and  investing  in  them  the  means  which  go  to 
make  up  their  capitals.  The  government  invites  individuals 
thus  to  associate  and  organize  banks  which  it  may  use  as 
instruments  to  carry  into  execution  some  of  its  legitimate 
powers.  It  provides  that  these  associations  may  carry  on 
the  business  of  banking,  and,  consequently,  that  the  share- 
holders may  derive  therefrom  the  profits  legitimately  arising 
from  such  business.  These  profits  constitute  the  induce- 
ment to  individuals  to  accept  the  invitation  of  the  govern- 
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ment  to  invest  their  capital  in  these  banks.  Now  it  is 
manifest  that  the  power  of  the  states  to  tax  these  bank 
shares  would  be  an  objection  in  the  minds  of  those  who 
are  thus  invited  to  invest  in  them,  and  might  defeat  their 
establishment.  Hence  congress,  thus  having  the  right  to 
establish  them,  might  provide  against  such  an  obstacle, 
and  prohibit  such  taxation.  "  It  is  of  the  very  essence  of 
supremacy  to  remove  all  obstacles  to  its  action  within  its 
own  sphere,  and  so  to  modify  every  power  vested  in  sub- 
ordinate governments  as  to  exempt  its  own  operations  from 
their  influence  "  (McCulloch  agt.  State  of  Maryland). 

As  the  right  of  a  state  to  tax  the  securities  of  the  Uni- 
ted States  would  be  a  burden  upon  the  exercise  of  the 
power  of  the  United  States  to  borrow  money,  because  of 
its  lessening  the  inducement  to  lend  on  such  securities, 
and  is,  therefore,  precluded,  so  the  right  of  a  state  to  tax 
the  shares  of  the  national  banks,  would  be  a  burden  upon 
the  exercise  of  the  right  to  establish  such  banks  on  the 
same  principle,  and  for  that  reason  such  shares  would  not 
be  subject  to  state  taxation  unless  by  the  permission  ot 
congress.  The  act  of  congress,  however,  does  permit  their 
taxation  by  the  states,  provided  no  discrimination  is  made 
against  them  in  such  taxation.  Having  the  power  to  pro- 
hibit the  taxation  altogether,  it  has  the  power  to  modify 
it,  and  provide  under  what  circumstances  it  shall  be  exer- 
cised. The  restriction  contained  in  the  proviso  under  con- 
sideration, therefore,  is  within  the  constitutional  power  of 
congress  to  make,  and  is  valid  and  must  control.  It  follows, 
if  I  am  correct  in  the  views  above  taken  (which  I  put  forth 
with  diffidence,  as  they  are  the  result  of  a  necessarily  hasty 
examination)  that  the  defendants  have  no  authority  to 
assess  the  shares  of  the  relator,  and  such  assessment  should 
be  stricken  from  their  roll. 

The  affidavit  of  the  relator  brings  forward  all  the  facts 
necessary  to  raise  the  question  of  the  defendants'  right 
to  make  the  assessment,  and  none  of  these  facts  are  denied 
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by  the  defendants.  Both  parties  have  been  heard  upon  an 
order  to  show  cause  why  a  peremptory  mandamus  should 
not  issue.  There  is  no  occasion  for  an  alternative  writ, 
but  the  case  is  one  for  a  peremptory  writ  to  issue  at  once 
(4  Hill,  20). 

An  order  must  be  entered  directing  the  issuing  of  a  per- 
emptory mandamus  commanding  the  defendants  as  indica- 
ted in  the  order,  to  show  cause.  As  the  question  is  a  new 
one,  no  costs  of  this  motion  are  allowed  to  either  party. 


SUPREME  COURT. 
WILLIAM  A.  HINDS  agt.  PETER  S.  WOODBURY  and  others. 

If  a  plaintiff  who  is  required  to  file  security  for  costs,  does  not  file  such  security 
within  a  reasonable  time  after  a  peremptory  order,  the  court  will,  on  motion, 
order  judgment  of  non  pros.  There  is  nothing  in  the  Code  taking  away  or 
affecting  this  power  of  the  court.  (The  case  of  Caldwell  agt.  Manning,  24 
How.  Pr.  R-  38,  approved.) 

As  the  bond  to  be  given  by  the  plaintiff  is  for  the  benefit  of  all  the  defendants, 
the  motion  for  judgment  of  non  pros.,  if  given  for  all  the  defendants,  is  pro- 
perly granted  as  to  all,  although  the  remedy  against  some  of  them  may  be  lost 
by  the  statute  of  limitations. 

New  York  General  Term,  February,  1865. 

Before  INGRAHAM,  P.J.,  SuTHERLANDrmd  CLERKE,  Justices. 

APPEAL  from  order  at  special  term.  Peter  S.  Woodbury 
and  Earl  Douglass,  two  of  the  defendants  in  this  action, 
John  Kelly,  sheriff,  being  the  third,  moved  for  and  obtained 
an  order  dated  February  12th,  1862,  that  William  A.  Hinds, 
the  plaintiff,  file  security  for  costs,  on  the  ground  that  he 
was  a  non-resident,  which  order  was  on  appeal  affirmed. 
The  terms  of  the  order  were  as  follows  :  "  That  the  plain- 
tiff file  security  for  costs  within  twenty  days  after  service 
of  the  copy  of  this  order,  or  if  an  appeal  be  taken,  then 
within  twenty  days  after  tho  service  of  an  order  deciding 
eaid  appeal,  and  that  all  proceedings  of  the  plaintiff  herein 
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be  stayed  until  'such  security  be  filed,  and  the  sureties 
justify,  if  excepted  to,  and  that  the  defendants  have  $10 
costs  of  the  motion." 

Upon  ail  affidavit  that  more  than  twenty  days  had  elapsed 
since  service  of  the  order  of  affirmance  upon  the  appeal, 
and  that  no  copy  of  any  bond  for  security  for  costs  had 
been  served  on  the  attorneys  for  the  defendants  who  had 
moved  for  it,  and  that  there  was  not  time  to  serve 
notice  of  motion  for  the  next  motion  day,  and  upon  the 
clerk's  certificate  that  no  bond  had  been  filed,  the  attorneys 
for  all  the  defendants  united  in  obtaining  an  order  to  show 
cause  why  the  complaint  should  not  be  dismissed,  or  judg- 
ment of  non  pros,  entered.  After  argument  of  the  motion, 
an  order  was  granted  reciting  the  order  for  security  and 
the  plaintiff's  failure  to  comply,  and  directing  "  that  the 
defendants  have  judgment  of  non  pros,  in  this  action 
.against  the  plaintiff,  with  ten  dollars  costs  of  the  motion, 
to  be  taxed  with  the  costs  in  the  action."  From  this  order 
the  plaintiff  appealed. 

GERSHOM  A.  SEIXAS,  for  appellant. 

I.  In  no  case  has  the  court  power  to  dismiss  the  com- 
plaint under  the  statute  relative  to  security  for  costs.     The 
only  method  provided  by  the  statute  is  to  stay  all  plain- 
tiff's proceedings  until  security  be  filed  and  sureties  justify. 
Sections  4,  5  and  6,  of  chapter  relating  to  security  for  costs 
(Washburn  agt,  Langley,  16  Mb.  Pr.  259). 

II.  The  order  was  improperly  made  as  to  the  sheriff, 
since  it  nowhere  appeared  in  the  motion  papers  that  plain- 
tiff had  been  required  to  file  security  to  the  sheriff.     The 
practice  is  well  settled  that  defendant  must  first  obtain  an 
ex  parte  and  alternative  order,  requiring  security  to  be  filed 
within  twenty  days,  or  upon  failure,   to  show  cause,   &c 
(Caldwell  agt,  Manning,  24  How.  Pr.  R.  38).     The  opinion 
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in  this   case   expressed   that  the  practice  of  non  pros,  is 
retained,  is  obiter  dictum. 

III.  The  default  was  taken  at  general  term,  November 
21,  1864.  The  order  of  non  pros,  was  granted  upon  three 
days  notice,  by  order  to  show  cause.  If  the  order  of  non 
pros,  stands,  the  plaintiff's  remedy  against  defendant  Kelly, 
sheriff,  is  lost  by  statute  of  limitations  (§  92  of  Code]. 
The  order  appealed  from  should  be  reversed,  if  for  no  other 
reason  than  that  of  the  statute  not  being  peremptory.  (13 
Mb.  Pr.  473  ;  1  Duer,  705  ;  3  Duer,  613.)  It  was  a  harsh 
and  sudden  exercise  of  discretion,  and  affects  substantial 
rights  of  plaintiff. 

A.  J.  VANDERPOEL,  for  defendant  Kelly. 
F.  H.  CHURCHILL,  for  the  other  defendants. 

By  the  court,  SUTHERLAND,  J.  The  practice  before  and 
since  the  Code,  in  obtaining  security  for  costs,  is  correctly 
stated  by  Justice  BARNARD  in  Caldwell  agt.  Manning  (24 
How.  38).  He  also  states  correctly  the  practice  before  the 
Code,  in  case  the  security  was  not  filed  within  a  reasonable 
time  after  a  peremptory  order  lo  file  security.  There  can 
be  no  doubt,  I  think,  as  to  the  power  of  the  court  to  order 
judgment  of  non  pros,  in  case  the  security  is  not  filed 
within  a  reasonable  time  after  a  peremptory  order.  For 
the  court  to  do'  so,  is  perfectly  consistent  with  the  statu- 
tory stay  of  the  plaintiff's  proceedings.  That  the  court 
exercised  this  power  before  the  Code,  see  Champlin  agt. 
Petrie  (4  Wend.  209);  G/oueragt.  Gumming  (12  Wend.  295). 
There  is  nothing  in  the  Code  taking  away  or  affecting  the 
power  of  the  court.  There  could  be  but  one  bond,  and 
this  must  be  for  the  benefit  of  all  the  defendants.  I  think 
the  motion  was  properly  made  for,  and  granted  as  to  all 
of  the  defendants. 

The  order  should  be  affirmed,  Avith  $10  costs. 
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SUPREME  COURT. 

JOHN  P.  NESSLE  and  others  agt.  HENRY  REESE  and  wife, 
and  EDGAR  HUDLER. 

Where  in  a  covenant  to  keep  secret  the  principles  of  a  particular  invention,  the 
parties  fix  the  amount  of  damages  therein  at  a  specified  sum,  the  party  com- 
plaining of  a  breach  of  the  covenant  cannot  have  an  injunction  restraining  the 
other  party  from  disclosing  the  secret.  The  damages  being  settled  and  liquidated 
in  the  covenant,  the  party  must  be  left  to  pursue  his  remedy  by  action  upon  the 
covenant  for  the  damages. 

New  York  Special  Term,  June,  1865. 

THE  plaintiffs  seek  to  restrain  the  defendants  by  injunc- 
tion, from  disclosing  or  using  a  certain  secret  process  or 
method  of  compounding  and  applying  porcelain  enamel  to 
iron  and  other  wares.  The  defendant  Reese,  appears  to 
have  been  the  inventor  of  this  secret,  and  he,  with  his 
wife,  assigned  it  in  1861  to  certain  parties,  through  whom 
the  plaintiffs  claim  title. 

JOHN  E.  BURRILL  and  H.  F.  ANDERSON,  for  plaintiffs. 
STALLKNECHT  &  HALL,  for  defendants. 

MILLER,  J.  I  think  that  this  action  cannot  be  main- 
tained. The  agreement  for  the  sale  of  the  secret  for  com- 
pounding and  applying  porcelain  enamel,  upon  which  the 
plaintiffs'  action  is  founded,  contains  a  covenant  that  the 
defendants,  Reese  and  wife,  shall  keep  the  secret  under  a 
forfeiture  of  five  thousand  dollars,  settled  upon  as  liquida- 
ted damages,  to  be  paid  for  every  failure  to  do  so. 

The  principle  upon  which  courts  of  equity  decree  a  spe- 
cific performance  of  contracts  is,  because  Damages  at  law 
may  not,  in  a  particular  case,  afford  a  complete  remedy, 
and  the  difficulty  of  ascertaining  the  damages  (Willard's 
Eq-  Juris.  274,  278).  In  the  case  at  bar,  the  parties  by 
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fixing  the  amount  of  damages  in  the  agreement,  have  pro- 
vided a  complete  and  perfect  remedy,  and  there  is  no  difti 
culty  in  determining  what  the  damages  are. 

The  damages  being  thus  settled  and  liquidated,  I  think 
that  the  plaintiffs  should  be  left  to  pursue  their  remedy  by 
an  action  upon  the  agreement  for  damages,  and  are  riot 
entitled  to  an  injunction  restraining  the  defendants,  and  to 
equitable  relief.  (See  Hoffman's  Provisional  Remedies,  215  : 
Barnes  agt.  McAllister,  18  How.  534  ;  Vincent  agt.  King. 
13  How.  234'.)  Nor  does  it  in  my  opinion,  alter  the  case 
because  the  defendants,  Reese  and  wife,  have  no  property. 
That  fact  alone  cannot  disturb  the  general  principle  that, 
in  the  case  of  a  sum  settled  as  liquidated  damages,  the 
parties  are  not  usually  entitled  to  an  injunction,  but  must 
invoke  their  remedy  at  law  for  damages,  where  there  is  a 
violation  of  the  contract.  The  purchaser  here  could  have 
provided  for  such  a  contingency  by  requiring  security,  and 
it  is  his  own  fault  that  he  has  failed  to  do  so. 

These  views  necessarily  lead  to  the  conclusion  that  the 
complaint  must  be  dismissed,  and  that  the  defendants  are 
entitled  to  judgment. 


384  NEW  YORK  PRACTICE  REPORTS. 

Smith  agt.  The  Mechanics'  and  Traders'  Fire  Insurance  Co. 


COURT  OF  APPEALS. 

NATHANIEL  SMITH  and  others,  Executors,  <fec.,  of  JONATHAN 
SMITH  and  others,  appellants  »gt.  THE  MECHANICS'  AND 
TRADERS'  FIRE  INSURANCE  COMPANY,  respondents. 

June  Term,  1865. 

ACTION  brought  on  a  policy  of  insurance.  Opinion  per 
DAVIS,  J. 

Where  the  policy  of  insurance  describes  the  property 
insured  as  being  "  a  two  story  framed  building,  used  for 
winding  and  coloring  yarn,  and  for  the  storage  of  spun 
yarn,"  it  does  not  thereby  warrant  that  such  building  is  to 
continue  to  be  thus  used.  Such  statement  in  the  policy  is 
a  warrant  as  to  the  use  of  the  premises  in  presenti  only, 
and  is  not  to  be  deemed  a  continuing  warranty  as  to  the 
future  use  of  such  building. 

The  insurer  wishing  to  protect  himself  by  a  continuing 
warranty,  as  to  the  future  use  of  such  building,  must  do  so 
by  language  plainly  importing  such  an  intent. 

Where  on  account  of  the  character  of  the  use  of  the  pro- 
perty insured,  special  rates  are  required  to  be  paid,  and  the 
policy  contains  no  warranty  of  continued  use,  a  change  of 
such  use,  keeping  within  the  same  character  of  risk,  calling 
for  the  same  special  rates,  will  not  avoid  the  polic}T  when 
the  risk  is  not  thereby  increased.  In  such  case  it  is  for  the 
jury  to  find  the  fact  whether  the  risk  has  been  increased 
by  such  change. 

Evidence  on  the  part  of  the  insured,  that  the  risk  was 
thereby  greatly  decreased,  is  competent. 

Judgment  reversed,  and  new  trial  ordered. 
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SUPREME  COURT. 
JONAH  HEMSON  agt.  JONAH  D.  DECKER. 

In  all  cases  when  the  action  is  not  upon  a  money  demand,  or  obligation  for  the 
pnyment  of  money,  when  the  damages  can  be  ascertained  by  a  simple  computa- 
tion of  interest,  the  notice  in  the  summons  should  be  under  sub.  2,  of  section 
129  of  the  Code. 

Where  the  notice  in  the  summons  is  under  subdivision  2,  of  section  129,  and  the 
complaint  sets  out  a  cause  of  action  in  equity,  but  demands  judgment  for  a 
specific  sum  of  money,  containing  also  a  prayer  for  general  relief,  the  complaint 
cannot  be  set  aside  as  a  departure  from  the  summons.  The  court  can  give  a 
proper  judgment  upon  it  under  the  prayer  for  general  relief. 

It  seems,  that  in  all  cases  where  the  notice  in  the  summons  is  under  subdivision  2, 
section  129,  the  plaintiff  is  at  liberty  to  declare  for  any  cause  of  action,  pre- 
cisely as  under  the  former  practice  he  was  at  liberty  to  do  when  there  was  no  ac 
ctinm  clause  in  the  capias.  There  can  be  no  departure  from  the  writ  in  the 
complaint  in  such  case. 

But  where  the  notice  in  the  summons  is  under  subdivision  1,  section  129,  and  the 
actions  or  causes  of  action  arise  upon  money  demands,  the  complaint  must 
follow  the  summons,  corresponding  with  the  former  practice  when  the  defendant 
was  brought  into  court  upon  a  capias  ad  respondendum,  where  the  plaintiff  in 
declaring  was  bound  to  pursue  the  cause  of  action  set  forth  in  the  ac  etiam 
clause  of  the  writ,  and  if  he  did  not  it  was  an  irregularity  which  the  defendant 
might  take  advantage  of  by  motion  to  set  aside  the  proceedings. 

A  prayer  for  general  relief  will  not  be  struck  out  of  a  complaint  in  any  case.  A 
good  cause  of  action  fully  set  out  in  a  complaint  is  not  vitiated  by  an  inappro- 
priate prayer;  nor  can  a  complaint  be  struck  out  for  such  reason,  and  particu- 
larly where  there  is  a  prayer  for  general  relief.  The  general  prayer  cures  any 
defect  in  the  specific  prayer,  and  enables  the  court  to  give  proper  relief,  and 
may  be  inserted  for  that  purpose  in  every  complaint,  and  is  always  proper  and 
appropriate. 

Monroe  Special  Term,  March,  1865. 

MOTION  to  strike  out  complaint  for  departure  from  sum- 
mons. The  complaint  stated  that  plaintiff  and  defendant 
were  engaged  in  several  speculations  in  the  purchase  and 
sale  of  wheat  and  flour,  as  partners  ;  that  there  was  a  loss 
sustained  in  their  operations,  and  that  the  defendant's  por- 
tion of  such  loss  amounted  to  $404.70,  over  and  above  all 
his  advances,  claims  and  offsets,  and  demands  judgment 
for  that  sum,  together  with  a  prayer  for  such  further  or 
other  relief  as  to  the  court  might  seem  proper.  The  sum- 
VOL.  XXIX.  25 
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mons  was  under  the  second  subdivision  of  section  129,  con- 
cluding with  a  notice  that  in  case  the  defendant  failed  to 
answer  the  complaint  the  plaintiff  would  apply  to  the 
court  for  the  relief  demanded. 

The  defendant  appeared  in  the  action,  and  gave  notice 
of  a  motion  to  strike  out  the  complaint,  on  the  ground  of 
its  departure  from  the  summons,  and  also  to  strike  out  the 
prayer  for  general  relief. 

G.  F.  DANFORTH,  for  motion. 
J.  FULLER,  for  plaintiff. 

E.  DARWIN  SMITH,  J.  The  summons  in  this  case  con- 
tains the  notice  prescribed  in  subdivision  No.  2,  of  section 
129  of  the  Code,  stating  that  if  the  defendant  fails  to 
answer,  the  plaintiff  will  apply  to  the  court  for  the  relief 
demanded  by  the  complaint.  This  is  the  proper  form  of 
the  notice  to  be  inserted  in  the  summons  in  all  cases  Avhen 
the  action  is  not  upon  a  money  demand  or  obligation  for 
the  payment  of  money,  when  the  damages  can  be  ascer- 
tained by  a  simple  computation  of  interest.  In  all  cases 
where  the  damages  are  to  be  proved  or  assessed  upon  evi- 
dence or  extrinsic  facts,  aside  from  the  contract  sued  upon, 
the  notice  must  be  under  the  second  subdivision  of  the 
section.  The  cause  of  action  set  out  in  the  complaint  in 
this  action  belongs  to  this  last  class.  The  damages  can 
only  be  ascertained  or  assessed  by  proof  of  a  variety  of 
facts.  If  no  answer  were  put  in  to  this  complaint  it  would 
be  irregular  to  enter  up  a  judgment  without  an  assessment 
of  damages,  and  this  would  have  been  so  if  the  notice  in 
the  complaint  had  been  under  the  first  subdivision  of  sec- 
tion 129  (Cobb  agt,  Dun/cin,  14  How.  164,  and  Tuttle  agt. 
Smith,  Id.  395).  The  summons,  therefore,  is  in  the  right 
form.  The  complaint  so  far  as  it  relates  to  the  cause  of 
action  set  out  in  it,  conforms  to  the  summons.  But  in  the 
prayer  the  complaint  demands  judgment  for  a  specific  sum 
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of  money,  $404.76,  and  for  such  further  or  other  relief  as 
to  the  court  shall  seem  proper.  The  question  is,  whether 
this  prayer  in  the  complaint  constitutes  a  departure  of  the 
complaint  from  the  summons.  The  complaint  must  follow 
the  summons.  So  far  as  relates  to  the  first  subdivision  of 
section  129,  and  to  actions  or  causes  of  action  arising  upon 
money  demands,  this  is  clearly  so.  The  design  of  this 
requirement  in  the  summons  was  two  fold  ;  to  allow  plain- 
tiffs upon  money  demands  to  take  judgment  without  appli- 
cation to  the  court,  and  to  apprise  defendants  of  the  pre- 
cise claim  against  them,  so  that  they  might  safely  allow 
such  judgment  to  pass  against  them  by  default.  This  cor- 
responds with  the  former  practice,  when  the  defendant  was 
brought  into  court  upon  the  service  of  a  capias  ad  respond- 
endum.  The  plaintiff  in  such  cases  in  declaring,  was  bound 
to  pursue  the  cause  of  action  set  forth  in  the  ac  etiam 
clause  of  the  writ,  and  if  he  did  not,  it  was  an  irregularity 
of  which  the  defendant  might  take  advantage  by  motion 
to  set  aside  the  proceedings.  It  was  a  departure  from  the 
writ  to  set  out  any  other  cause  of  action  in  the  declaration. 
(Graham's  Pr.  119;  4  John.  485;  1  Cow.  193.)  But  this 
reason  has  no  application  to  the  case  where  the  plaintiff 
gives  the  notice  required  in  the  second  subdivision  of  sec- 
tion 129,  that  he  will  apply  to  the  court  for  the  relief 
demanded  by  the  complaint.  In  such  case  it  has  always 
seemed  to  me  the  plaintiff  was  at  liberty  to  declare  for  any 
cause  of  action,  precisely  as  under  the  former  practice  he 
was  at  liberty  to  do  when  there  was  no  ac  etiam  clause  in 
the  capias.  The  ac  etiam  clause  was  only  necessary  and 
inserted  in  the  writ  for  the  purpose  of  bail,  as  no  person 
could  be  held  to  bail  unless  the  true  cause  of  action  were 
inserted  in  the  writ.  When  in  the  summons  there  is  no 
specific  demand  set  out,  or  notice  of  claim  to  take  judg- 
ment for  a  specific  amount,  there  can  be  strictly  no  depart- 
ure from  the  summons  in  setting  out  in  the  complaint  any 
proper  cause  of  action.  When  the  notice  in  the  summons 
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is  that  the  plaintiff  will  apply  to  the  court  for  the  relief 
demanded,  the  defendant  is  distinctly  apprised  that  judg- 
ment will  not  pass  against  him  without  the  order  and  direc- 
tion of  the  court,  and  when  the  complaint  is  served  with 
the  summons,  he  is  apprised  particularly  of  the  claim  the 
plaintiff  makes  against  him,  and  may  appear  or  not  as  he 
pleases,  and  he  may  safely  let  judgment  go  by  default  in 
such  case  if  the  claim  is  just,  because  under  section  275 
of  the  Code,  the  relief  given  in  such  case  cannot  exceed 
that  which  shall  be  demanded  in  the  complaint.  I  cannot 
see  how  it  can  be  said  that  when  a  summons  is  under  the 
second  subdivision  of  section  129,  there  can  be  any 
departure  from  the  writ  in  the  complaint.  The  notice 
under  that  subdivision  spates  or  indicates  no  cause  of  action. 
It  is  as  vague  ari*d  indefinite  as  the  capias  was  without  an 
ac  etiam  clause.  A  dictum  to  the  contrary  of  this  view  is 
contained  in  Campbell  agt.  White  (21  How.  13),  but  the  point 
was  not  before  the  court,  and  the  cases  referred  to  are 
mostly,  if  not  all,  cases  arising  under  the  first  subdivision 
of  section  129,  where  I  concede  there  may  be  a  departure 
from  the  writ.  In  Cobb  agt.  Dunkin  (19  How.  164).  the 
summons  was  under  the  first  subdivision  of  section  129, 
and  the  complaint  set  out  a  cause  of  action  not  following 
the  summons,  and  not  properly  arising  upon  a  money 
demand,  and  we  set  aside  the  judgment.  The  defendant 
was  or  might  have  been  injured  by  the  departure.  In  the 
case  of  Kidder  agt.  Whitlock  (12  How.  208),  which  is  a 
leading  case  on  this  subject,  the  summons  was  under  the 
first  subdivision.  So  was  the  case  of  Johnson  agt.  Paul 
(14  How.  454).  In  Shafer  agt.  Barton  (15  How.  564),  Judge 
MASON  follows  this  case,  and  very  properly.  The  notice 
in  the  summons  was  under  the  first  subdivision,  and  the 
cause  of  action  was  one  in  equity,  in  the  nature  of  a 
creditor's  bill.  Judge  MASON  said  :  "  When  the  cause  of 
action  is  of  a  different  nature  from  that  stated  in  the  sum- 
mons, the  complaint  will  be  set  aside."  This  was  right, 
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because  in  that  case  a  cause  of  action  was  stated  or  indi- 
cated by  the  summons.  If  there  be  any  case  where  the 
complaint  has  been  set  aside,  where  the  notice  was  under 
the  second  subdivision,  I  think  it  must  have  been  made 
without  considering  particularly  the  essential  difference 
there  is  between  the  notice  under  the  first  and  under  the 
second  subdivision  of  section  129. 

In  this  case  the  special  prayer;  I  think,  is  inapt  under 
the  complaint.  The  cause  of  action  is  for  an  account  as 
between  partners,  and  is  essentially  an  action  in  equity. 
The  plaintiff  avers  that  the  defendant  is  liable  to  him  as 
copartner,  in  the  sum  of  $404.70,  and  the  prayer  is  that 
he  may  have  judgment  for  that  Him,  with  costs,  and  for 
further  or  other  relief.  The  prayer  is  an  appropriate  one 
in  actions  at  law,  as  for  a  balance  struck  or  amount  liqui- 
dated, which  is  not  averred,  but  I  do  not  think  I  can  set 
aside  the  complaint  for  this  reason.  A  good  cause  of  action 
is  set  out  in  the  complaint,  and  the  court  can  give  a  proper 
judgment  upon  it  under  the  prayer  for  general  relief.  The 
case  is  very  much  like  that  of  Emory  agt.  Pease  (24  JV*.  F. 
62).  That  was  a  case  like  this,  between  partners,  and 
there  was  no  averment  that  an  account  had  been  taken  or 
balance  struck.  The  plaintiff  demanded  judgment  in  the 
complaint  for  a  particular  sum,  $6,544.62,  and  interest. 
At  the  circuit  the  complaint  was  dismissed,  the  judge  hold- 
ing that  the  plaintiff  should  have  brought  his  action  for  an 
accounting.  The  court  of  appeals  reversed  the  judgment, 
Judge  COMSTOCK  saying  :  "  that  relief  was  no\v  to  be  given 
consistent  with  the  facts  stated,  although  it  was  not  the 
relief  specifically  demanded."  He  said,  also,  that  a  suit  does 
not  now  fail  because  the  plaintiff  has  made  a  mistake  as  to 
the  form  of  the  remedy.  (See  also  The  New  York  Ice  Co. 
agt.  The  Northwestern  Insurance  Co.  25  JV.  F.  358.)  There 
is,  also,  coupled  with  this  motion,  a  notice  to  strike  out  the 
prayer  for  general  relief.  I  do  not  think  this  part  of  the 
motion  should  be  granted.  I  do  not  see  why  a  plaintiff 
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may  riot,  in  addition  to  his  prayer  for  specific  relief,  always 
insert  this  general  prayer.  It  was  the  remark  of  a  learned 
chancellor,  that  it  was  the  best  prayer  ever  devised  except 
the  Lord's  prayer,  and  I  can  see  no  reason  for  striking  it 
out  of  a  complaint  in  any  case.  I  do  not  think  a  good 
cause  of  action  fully  set  out  in  a  complaint  is  vitiated  by 
an  inappropriate  prayer,  or  that  a  complaint  can  be  struck 
out  for  such  reason,  and  particularly  where  there  is  a 
prayer  for  general  relief,  as  in  this  case.  The  prayer  for 
general  relief  in  such  case  is  sufficient  to  cure  any  defect 
in  the  specific  prayer,  and  enable  the  court  to  give  proper 
relief,  and  I  think  it  may  be  inserted  for  that  purpose  in 
every  complaint,  and  is  always  proper  and  appropriate. 

The  motion  must,  therefore,  be  denied,  but  as  the  plain- 
tiff's attorney  proposes  to  amend,  and  waived  costs,  without 
costs. 


BUFFALO  SUPERIOR  COURT. 

MARY  ANN  PALMER,  respondent  agt.  ELIAS  W.  PALMER, 

appellant. 

In  an  action  to  procure  separation  from  bed  and  board,  and  separate  maintenance 
on  the  grounds  of  cruel  and  inhuman  treatment,  if  the  defendant  establishes 
recrimination  to  the  satisfaction  of  the  court,  the  complaint  must  be  dismissed. 
And  in  such  case  the  court  have  no  authority  to  decree  alimony,  or  support  and 
maintenance  to  the  plaintiff. 

General  Term,  June,  1865. 

VERPLANCK,  P.  </.,  MASTEN  and  CLINTON,  Justices. 

THIS  action  was  brought  to  procure  judgment  of  sepa- 
ration from  bed  and  board,  and  the  separate  maintenance 
of  plaintiff,  on  the  grounds  of  cruel  and  inhuman  treatment 
and  desertion  by  defendant.  The  defendant's  answer 
denied  all  the  allegations  of  cruel  and  inhuman  treatment, 
alleged  justification  in  denying  plaintiff  admission  to  his 
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house.  It  also,  in  accordance  with  the  statute,  alleged  the 
ill  conduct  of  plaintiff  as  a  defence,  and  demanded  separa- 
tion, but  without  alimony  or  allowance  to  plaintiff,  and 
that  the  custody  of  the  two  children  of  the  marriage 
should  be  awarded  to  him. 

The  cause  was  tried  before  Justice  VERPLANCK,  who 
found,  1st.  That  defendant  had  been  guilty  of  the  improper 
treatment  alleged  in  the  complaint.  2d.  That  the  defend- 
ant had  proven  to  his  satisfaction,  the  ill  conduct  of  the 
plaintiff;  and  as  conclusions  of  law,  directed  that  the  com- 
plaint be  dismissed  without  costs  to  either  party;  that  the 
custody  of  the  child  Alice  be  given  to  plaintiff,  and  Elias 
to  defendant,  and  that  defendant  pay  to  plaintiff  $200 
yearly,  in  quarterly  payments,  and  declaring  such  allow- 
ance a  lien  on  defendant's  real  estate.  From  so  much  of 
the  judgment  entered  pursuant  to  said  decision  on  May 
8th,  1865,  as  gave  the  custody  of  Alice  to  the  plaintiff 
and  requires  the  defendant  to  pay  the  yearly  sum  of  $200, 
defendant  appealed. 

GEO.  W.  COTHRAN  and  W.  W.  MANN,  for  appellant. 

I.  The  court  erred  in  adjudging  that  the  defendant  pay 
to  the  plaintiff  $200  yearly.  The  statute  allows  "  the 
defendant  in  such  action  to  prove,  in  his  justification,  the 
ill  conduct  of  the  complainant,  and  on  establishing  such 
defence  to  the  satisfaction  of  the  court,  the  bill  shall  be 
dismissed  "  (2  JV.  Y.  S.  at  L.  153,  §  53). 

The  intent  and  purpose  of  this  statute  is,  that  the  ill 
conduct  of  the  plaintiff  shall,  when  proved,  constitute  a 
defence  to  her  action  for  a  separation.  Not  only  shall  it 
constitute  a  defence,  but  a  justification,  for  the  ill  conduct 
of  the  defendant,  and  this  upon  the  fundamental  principle 
that  where  plaintiff  and  defendant  are  equally  in  the  wrong, 
the  court  will  not  interfere,  but  leave  them  as  it  finds  them. 
When  the  defendant  in  an  action  establishes  a  defence,  it 
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necessarily  follows  that  the  plaintiff  has  no  cause  of  action. 
The  statute  not  only  declares  the  ill  conduct  of  the  plain- 
tiff when  proved  a  defence,  but  also  declares  the  conse- 
quences incident  to  the  establishment  of  such  defence; 
"  the  bill  shall  be  dismissed"  And  the  dismissal  of  a  bill 
under  this  statute,  is  equivalent  to  the  verdict  of  a  jury 
for  the  defendant,  for  it  goes  to  the  cause  of  action,  and  not 
merely  to  the  action,  as  it  amounts  to  a  justification. 

When  the  bill  is  dismissed,  or  a  verdict  rendered  for  the 
defendant,  the  plaintiff  is  out  of  court,  and  can  have  no 
affirmative  relief.  To  hold  that  Ihe  plaintiff's  bill  shall  be 
dismissed,  and  yet  that  she  shall  have  judgment  in  her 
favor  for  affirmative  relief,  is  a  soleoism.  With  the  dis- 
missal of  the  complaint,  the  power  of  the  court  to  adjudi- 
cate between  the  parties  to  the  action  ceased. 

II.  The  provision  under  which  the  decision  excepted  to 
was  rendered  is,  "  although  a  decree  for  separation  from 
bed  and  board  be  not  made,  the  court  may  make  such  order 
or  decree  for  the  support  and  maintenance  of  the  wife  and 
her  children,"  &c  (2  JV.  F.  S.  at  L.  153,  §  53).     This  pro- 
vision has  no  reference  to  the  case  where  a  defendant  has 
successfully  defended  the  action.     If  it  has  reference  to 
such   case,  a  defence   in   any  case  would  be  a  mere  idle 
ceremony,  not  to  say  an  expensive  luxury.     But  it  refers 
to  that  class  of  cases- where  the  plaintiff  fails  to  establish 
a  case  sufficient  within  the  requirements  of  the  statute,  to 
entitle  her  to  a  decree  of  separation,  but  yet  shows  such  a 
state  of  things  that  a  court  would  refuse  to  consign  the 
plaintiff  to  a  life  of  hopeless  misery  witli  a  bad  man,  in 
which  case  an  allowance  to  the  plaintiff  to  enable  her  to 
maintain  a  separate  existence  would  be  eminently  proper 
and  humane.     This  is  confidently  submitted  as  the  true 
interpretation  of  this  section  of  the  statute.  , 

III.  The  court  erred  in  giving  the  custody  of  Alice  to 
the  plaintiff.     The  plaintiff's  complaint  having  been  dis- 
missed pursuant  to  the  statute,  the  rights  of  the  parties 
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'  were  the  same  as  though  no  action  had  been  brought.  In 
that  case  the  father  is  the  natural  guardian  and  custodian 
of  his  children.  But  the  power  of  the  court  to  adjudicate 
upon  the  custody  of  the  children  ceased  with  the  dismissal 
of  the  complaint. 

IV.  The  judgment  so  far  as  appealed  from,  should  be 
reversed  and  stricken  out. 

SPRAGUE  &  FILLMORE,  for  respondent. 

By  the  court,  HASTEN,  J.  From  the  pleadings  it  appears 
that  the  parties  were  married  in  June,  1850,  and  that  they 
lived  together  in  this  city  until  August,  1863.  The  com- 
plainant in  her  complaint,  protesting  her  own  matrimonial 
suavity  and  fidelity,  charges  upon  the  defendant  such  con- 
duct as  would  entitle  her  to  the  judgment  prayed  for.  The 
defendant  in  his  answer  denies  the  charges  made  against 
him  in  the  complaint,  and  protesting  his  own  matrimonial 
kindness  and  fidelity,  charges  the  plaintiff  with  conduct 
that  would  entitle  him  to  a  judgment  of  separation,  for 
which  he  prays.  He  admits  that  he  ejected  the  plaintiff 
from  his  house  in  August,  1863.  But  if  the  answer  be 
true  and  the  plaintiff  sane,  he  was  fully  justified  in  so 
doing. 

The  evidence  adduced  upon  the  trial  is  not  detailed  in  the 
case.  The  findings  of  fact  by  the  court  are  acquiesced  in 
by  the  parties,  as  justified  by  the  evidence  which  was  given 
upon  the  trial.  The  statement  of  the  facts  found  by  the 
court  is  in  general  language,  and  does  not  particularize  the 
facts  found.  It  seems  to  me  that  this  statement  must  be 
read  in  connection  with  the  pleadings.  It  is  equivalent  to 
saying  that  the  criminating  matters  are  substantially  true 
as  alleged  in  the  complaint,  and  that  the  recriminating  mat- 
ters are  substantially  true  as  alleged  in  the  answer.  The 
statement  at  least  shows  that  the  special  term  found  that 
the  plaintiff  was  guilty  of  ill  conduct  on  her  part  to  such 
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an  extent  as  to  justify  the  defendant,  and  make  out  a 
defence  to  the  action  under  the  statute.  The  court,  for 
that  reason,  dismissed  the  complaint,  pursuant  to  the  man- 
date of  the  statute.  But  the  court  held  that  it  could, 
nevertheless,  dispose  of  the  custody  of  the  children,  and 
award  permanent  alimony  to  the  plaintiff,  and  did  so. 
From  the  judgment  dismissing  the  complaint,  neither  party 
has  appealed.  The  defendant  has  appealed  from  that  part 
of  the  judgment  which  disposes  of  the  custody  of  the 
children,  and  awards  permanent  alimony  to  the  plaintiff. 

In  England  matrimonial  causes  are  heard  in  the  ecclesi- 
astical courts.  Neither  chancery  nor  the  law  courts  have 
jurisdiction  of  them.  Ecclesiastical  courts  were  not  estab- 
lished in  the  colony  of  New  York,  nor  have  any  been  since 
that  colony  became  a  state.  The  courts  of  this  state  have 
jurisdiction  over  matrimonial  causes  only  by  virtue  of  the 
statute  (Bw'tis  agt.  Burtis,  Hop.  Ch.  R.  537).  Even  if  it 
be  conceded  that  the  ecclesiastical  law  of  England,  so  far 
as  it  affects  civil  rights  was  no  part  of  the  common  law  of 
this  state,  yet  when  the  legislature  invested  the  courts  of 
this  state  with  jurisdiction  of  matrimonial  causes  in  cer- 
tain cases,  it  must  be  presumed  that  it  intended  that  the 
jurisdiction  should  be  exercised  according  to  those  princi- 
ples of  law  applicable  to  them  which  prevail  in  the  country 
from  which  we  take  the  great  body  of  our  law,  and  which 
are  in  harmony  with  the  general  spirit  of  our  laws  and  the 
policy  of  our  government.  It  is  a  well  settled  principle 
of  law,  aside  from  legislative  enactment,  that  the  plaintiff 
must  come  into  court  with  a  clean  conscience,  and  that  if 
the  plaintiff  has  been  guilty  of  a  like  violation  of  matri- 
monial duties  as  that  of  which  the  plaintiff  complains,  the 
complaint  will  be  dismissed  (Bishop  on  Divorce,  §§  388,  491, 
524). 

In  1787  the  legislature  conferred  upon  the  court  of  chan 
eery  the  power  to  grant  divorces  for  adultery.  This  act 
was  substantially  re-enacted  in  the  revision  of  1813,  and 
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the  additional  power  was  given  to  chancery  to  make  in 
certain  specified  cases,  a  decree  for  separation  from  bed 
and  board.  This  statute  was  re-enacted  in  the  revision  of 
1830.  The  statute  of  1830  contains  'the  following  pro- 
visions : 

"  §  53.  The  defendant  in  any  such  suit  (for  separation) 
may  prove  in  his  justification  the  ill  conduct  of  the  com- 
plainant, and  on  establishing  such  defence  to  the  satisfaction 
of  the  court  the  bill  shall  be  dismissed.  . 

§  55.  Although  a  decree  for  separation  from  bed  and 
board  be  not  made,  the  court  may  make  such  order  or 
decree  for  the  support  and  maintenance  of  the  wife  and 
her  children,  or  any  of  them,  ^y  the  husband,  or  out  of  his 
property,  as  the  nature  of  the  case  renders  suitable  and 
proper  "  (2  R.  S.  147,  §§  53,  55). 

These  provisions  are  in  the  statutes  of  1813,  but  not  in 
the  same  order.  The  llth  section  of  the  act  of  1813, 
authorized  chancery  in  certain  specified  cases  to  decree  a 
separation  from  bed  and  board,  and  then  in  that  section 
followed  the  provisions  constituting  the  55th  section  of  the 
act  of  1830.  The  13th  section  of  the  act  of  1813,  is  sub- 
stantially the  same  as  the  53d  section  of  the  act  of  1830 
(2  R.  S.  200,  §§  11,  13).  I  do  not  think  that  any  alteration 
of  the  intent  or  meaning  of  the  act  of  1813  was  made  or 
intended  to  be  by  this  division  or  transposition  of  its  sec- 
tions in  the  act  of  1830.  The  13th  section  of  the  act  of 
1813,  re-enacted  in  1830,  was  declaratory  of  the  law  of 
recrimination  to  which  I  have  alluded.  The  weight  of 
authority  seems  to  be  that  no  court  in  England  can  grant 
to  the  wife  alimony  as  a  permanent  allowance,  or  separate 
maintenance,  except  as  an  incident  to  some  other  relief 
(Bishop  on  Divorce,  §  550,  #c)«  No  court  in  this  state  had 
original  jurisdiction  to  give  to  the  wife  a  separate  mainte- 
nance (Codd  agt.  Codd,  2  /.  Ch.  R.  141). 

The  object  of  that  part  of  the  llth  section  of  the  act 
of  1813,  re-enacted  by  the  55th  section  of  the  act  of  1830, 
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was  to  confer  this  power  upon  chancery,  to  be  exercised 
in  suitable  and  proper  cases.  But  I  think  that  the  statute, 
by  making  it  obligatory  upon  the  court  to  dismiss  the  bill 
when  the  defendant  has  established  recrimination  to  the 
satisfaction  of  the  court,  has  declared  that  such  is  not  a 
suitable  and  proper  case  in  which  to  make  an  order  or 
decree  for  support  and  maintenance.  The  use  of  the  well 
understood  words  in  the  law,  "f  ustification,"  "  defence," 
"  the  bill  shall  be  dismissed,"  satisfies  my  mind  that  the 
legislature  in  such  case  intended  that  the  complainant 
should  be  turned  out  of  court.  I  think  it  would  be  against 
sound  policy  to  decree  support  and  maintenance  of  the 
wife  by  the  husband  on  the  ground  of  his  ill  conduct  to 
her,  when  such  conduct  was  justified  by  the  ill  conduct  of 
the  wife  to  him.  It  certainly  would  not  admonish  her  to 
observe  her  matrimonial  duties. 

In  some  of  our  sister  states  the  courts  divorce  the  hus- 
band from  the  guilty  wife,  and  at  the  same  time  decree 
support  and  maintenance  to  the  wife  out  of  the  property 
of  the  husband.  Those  decrees  are  made  under  the  pecu- 
liar statutes  of  those  states,  some  of  which  it  would  seem 
make  it  imperative  upon  the  courts  to  make  provision  for 
the  guilty  wife  out  of  the  estate  of  the  innocent  husband 
(Bishop  on  Divorce,  §  565).  No  such  power  is  possessed 
by  the  courts  of  this  state  (Perry  agt.  Perry,  2  Barb.  Ch. 
R.  311).  I  do  not  think  that  it  is  necessary  to  bring  the 
case  within  the  53d  section  of  the  statute,  that  the  ill  con- 
duct of  the  complainant  should  be  sufficie'nt  to  amount  to 
recrimination,  as  I  have  stated  it.  It  is  sufficient  if  the 
ill  conduct  of  the  complainant  causes  the  cruelty  or  aban- 
donment on  the  part  of  the  defendant,  if  the  acts  on  the 
part  of  the  defendant  were  not  so  disproportionate  to  those 
on  the  part  of  the  complainant,  as  to  render  them  wholly 
unjustifiable  (Bishop  on  Divorce,  §§  491,  553). 

The  judgment  so  far  as  appealed  from  should  be  reversed. 
Judgment  accordingly. 
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COURT  OF  APPEALS. 

FRANCIS  DUNLEVY  and  WILLIS  ROBBINS,  Administrators  of 
ELIAS  FASSETT,  deceased,  respondents  agt.  SAMUEL  W. 
TALLMADGE,  impleaded,  &c.,  appellant. 

A  court  of  equity  does  not  intervene  to  enforce  the  payment  of  debts — whether 
individual  or  partnership  debts.  It  is  only  after  the  creditor  has  taken  and 
exhausted  all  the  means  in  his  power  at  law,  that  he  will  be  entitled  to  its  aid 
to  discover  and  apply  the  debtor's  property  to  satisfy  his  claims. 

A  creditor  at  large  has  no  status  in  a  court  of  equity;  and  the  right  of  a  judg- 
ment creditor  to  relief  depends  upon  the  fact  of  having  exhausted  his  legal 
remedies  without  being  able  to  obtain  satisfaction  of  his  judgment.  An  execu- 
tion must  have  issued  on  the  judgment  and  been  returned  unsatisfied.  This  is 
essential  to  the  jurisdiction  of  the  court,  though  there  be  nothing  that  can  be 
reached  by  execution  at  law. 

When  an  insolvent  firm  disposes  of  its  property,  even  to  keep  it  from  the  firm 
creditors,  the  assignee  or  purchaser  will  not  be  deemed  in  equity  the  trustee  of 
such  creditors  as  to  such  property. 

Where  the  plaintiff,  without  averring  the  individual  insolvency  of  the  defendants 
as  members  of  a  copartnership  firm,  or  showing  that  he  was  a  partnership 
creditor  at  the  time  the  property  was  assigned  or  transferred,  he  cannot  sustain 
a  creditor's  action  on  the  ground  that  the  assignment  or  transfer  was  made  in 
fraud  of  partnership  creditors.  He  is  not  entitled  to  be  converted  by  the  court 
into  a  cextui  que  trust  seeking  an  account  and  a  ratable  distribution  of  a  part- 
nership trust  fund. 

Mere  creditors  at  large  cannot  file  a  bill  in  equity  to  reach  the  assets  of  their 
debtors,  and  in  this  respect  there  is  no  distinction  between  simple  contract 
creditors  of  an  individual  or  a  copartnership  firm. 

June  Term,  1865. 

THIS  cause  was  heard  on  an  appeal  from  the  judgment 
of  the  supreme  court  at  general  term,  affirming  the  decision 
of  the  special  term.  The  facts  sufficiently  appear  in  the 
opinion  of  the  court. 

ELBRIDGE  T.  GERRY,  for  the  appellant. 
The  case  was  submitted  by  the  respondents. 

WRIGHT,  J.  In  the  winter  of  1852,  the  defendants,  John 
J.  Tallmadge,  Ralph  L.  Howell  and  Henry  C.  Bowers,  were 
copartners  in  the  forwarding  and  transportation  business 
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on  the  canals  of  the  state,  having  offices  at  Buffalo  and  at 
New  York.  The  firm  was  the  owner  of  a  line  of  canal 
boats  and  other  personal  property.  The  business  was  con- 
ducted at  Buffalo  under  the  name  of  Bowers,  Tallmadge  & 
Co.  5  at  New  York,  under  the  name  of  R.  L.  Howell  &  Co., 
and  the  firm  had  also  a  connection  with  one  Isaacs,  at 
Oswego,  in  the  warehousing  and  shipping  business,  under 
the  name  of  Bowers,  Isaacs  &  Co.  On  the  30th  January, 
1852,  Bowers  sold  to  his  copartner,  John  J.  Tallmadge,  his 
interest  in  all  their  firms ;  and  on  the  llth  February,  1852, 
J.  J.  Tallmadge  and  Howell,  the  remaining  partners,  sold 
the  property  of  the  firms  of  Bowers,  Tallmadge  &  Co.,  and 
R.  L.  Howell  &  Co.,  including  any  interest  which  those 
firms  might  have  in  the  firm  of  Bowers,  Isaacs  &  Co.,  to 
the  defendant  Samuel  W.  Tallmadge.  On  the  same  day, 
Samuel  W.  Tallmadge  conveyed  one-half  of  his  interest  in 
the  property  sold,  to  George  W.  Rogers,  for  a  valuable  con- 
sideration. 

At  this  time,  Fassett,  in  whose  name  as  plaintiff,  the 
present  suit  is  brought,  was  not  a  judgment  creditor  of 
any  of  these  defendants  individually,  nor  of  the  firms  men- 
tioned. It  was  averred  in  his  complaint  that  he  was  a 
creditor  at  large  of  the  defendants,  but  this  allegation  was 
put  at  issue,  and  there  was  no  proof  on  the  trial  that  they 
individually,  or  either  of  the  firms  were  his  debtors  at  the 
time,  except  as  it  was  alleged  in  the  complaint  constituting 
part  of  the  roll  of  a  judgment  recovered  against  them  by 
default,  in  November,  1857. 

On  the  19th  November,  185Y,  the  plaintiff,  who  it  seems 
was  a  resident  of  Ohio,  recovered  a  judgment  by  default 
in  this  state  for  $443,  against  Henry  C.  Bowers,  John  J. 
Tallmadge  and  Ralph  L.  Howell,  individually,  and  as  such 
judgment  creditor,  forthwith  commenced  the  present  action 
to  have  the  sale  of  the  llth  February,  1852,  to  the  defend- 
ant Samuel  W.  Tallmadge,  of  the  property  and  effects  of 
the  firms  of  Bowers,  Tallmadge  &  Co.,  and  R.  L.  Howell 
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&  Co.,  adjudged  null  and  void,  and  his  judgment  paid  in 
full  from  such  firm  property  or  its  proceeds,  or  to  have  such 
property  and  proceeds  equitably  distributed  among  the 
several  creditors  of  Bowers,  Tallmadge  &  Co.,  and  R.  L. 
Howell  &  Co.,  similarly  situated  with  himself,  who  might 
come  in  and  contribute  to  the  expenses  of  the  action. 
There  was  no  allegation  in  the  complaint  of  the  issuing 
and  return  of  any  execution  upon  the  judgment,  and,  in 
fact,  none  was  issued  until  seven  days  after  the  suit  was 
commenced,  and  which  execution  was  returned  nulla  bona 
a  month  after  the  cause  was  at  issue.  Nor  did  the  com- 
plaint allege  that  the  defendants,  who  were  the  plaintiff's 
debtors,  were  individually  insolvent.  It  Avas  an  attempt, 
in  brief,  by  a  judgment  creditor  of  some  individual  mem- 
bers of  certain  alleged  insolvent  copartnerships,  to  main- 
tain a  complaint  in  equity  to  adjudge  an  assignment  of  per- 
sonal property  null  and  void,  without  having  before  the 
commencement  of  the  action  first  exhausted  his  remedy  at 
law  by  execution  against  his  judgment  debtors.  The 
defendant,  Samuel  W.  Tallrnadge,  by  answer,  set  forth  as 
a  distinct  and  specific  defence,  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and  on 
the  trial,  when  the  case  was  rested,  moved  for  a  nonsuit, 
which  was  denied,  and  an  exception  taken  by  him.  The 
purpose  of  the  action  is  to  reach  the  equitable  assets  of 
partnerships  in  which  plaintiff's  judgment  debtors,  or  some 
of  them,  were  concerned ;  and  to  that  end  the  aid  of  a 
court  of  equity  is  invoked  to  set  aside  a  sale  and  assign- 
ment of  property  held  in  1852,  in  copartnership,  on  the 
ground  that  such  sale  or  assignment  was  in  fraud  of  the 
partnership  creditors.  The  plamtiff  asks  equitable  inter- 
vention, either  as  a  judgment  creditor,  or  a  creditor  at 
large,  and  in  either  attitude  is  not  entitled  to  the  interpo- 
sition or  aid  sought.  A  court  of  equity  does  not  intervene 
to  enforce  the  payment  of  debts  (whether  individual  or 
partnership  debts),  and  it  is  only  after  the  creditor  has 
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taken  and  exhausted  all  the  means  in  his  power  at  law, 
that  he  will  be  entitled  to  its  aid  to  discover  and  apply 
the  debtor's  property  to  satisfy  his  claims.  A  creditor  at 
large  has  no  status  in  the  court,  and  the  right  of  a  judgment 
creditor  to  relief  depends  upon  the  fact  of  having  exhausted 
his  legal  remedies  without  being  able  to  obtain  satisfaction 
of  his  judgment.  An  execution  must  have  issued  on  the 
judgment,  and  been  returned  unsatisfied.  This  is  essential 
to  the  jurisdiction  of  the  court,  though  there  be  nothing 
that  can  be  reached  by  execution  at  law.  When  the 
attempt  is  to  reach  and  enforce  payment  of  the  judgment 
out  of  the  equitable  interests  of  the  judgment  debtor,  the 
creditor  must  have  acquired  an  equitable  lien  in  this  way, 
before  chancery  can  or  will  entertain  jurisdiction.  "In 
such  cases,"  says  the  chancellor  in  Beck  agt.  Burdett  (1 
Pdige,  305),  "  the  actual  return  of  the  execution  unsatis- 
fied is  necessary  to  give  the  court  jurisdiction  to  decree 
satisfaction  out  of  the  equitable  property  of  the  defendant. 
*  *  *  In  all  these  cases,  when  the  property  is  not  liable 
to  an  execution  at  law,  the  plaintiff  obtains  no  lien  upon 
the  property  or  fund  by  the  issue  or  return  of  the  execution. 
But  it  is  the  filing  of  the  bill  in  equity  after  the  return  of 
the  execution  at  law,  which  gives  to  the  plaintiff  a  specific 
lien."  Nor  is  it  any  new  rule,  that  the  legal  remedy  must 
first  be  exhausted  by  the  judgment  creditor  before  the  aid 
of  a  court  of  equity  can  be  invoked  to  reach  assets  not 
subject  to  his  judgment  lien.  It  was  the  settled  doctrine 
of  the  court  of  chancery  of  this  state,  following  the  English 
chancery,  prior  to  the  passage  of  the  Revised  Statutes, 
that  before  a  judgment  creditor  was  entitled  to  the  aid  of 
such  court  against  the  goods  and  chattels  of  his  debtor, 
or  against  any  equitable  interest  of  such  debtor  in  them, 
he  must  first  have  taken  out  execution  at  law  and  caused 
it  to  be  levied  or  returned,  so  as  thereby  to  show  a  failure 
of  his  remedy  at  law.  (  Wiggins  agt.  Jlrinstrong,,%  Johns. 
Ch.  144  ;  Hendricks  agt.  Robinson,  Id.  283 ;  Brinkerhoff  agt. 
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Brown,  4  Id.  671 ;  McDermott  agt.  Strong,  Id.  687  ;  Spader 
agt.  Davis,  5  Id.  280 ;  S'.  C.  on  error,  20  Johns.  534 ;  .Bec/c 
agt.  Burde.tt,  1  Paige,  305.)  The  legislature  recognized  and 
adopted  the  principle  in  the  revision  of  the  statutes  ;  the 
revisers,  as  they  state,  deeming  it  important  (a  doubt  having 
been  thrown  out  as  to  the  correctness  of  the  rule  in  Dono- 
van agt.  Finn,  1  Hopk.  59)  to  settle  the  law  and  preserve 
the  rule  as  laid  down  in  Spader's  case.  (2  7?.  S.  173,  §§  38, 
39  :  Reviser's  Notes,  5  Edm.  Stat.  at  Large,  405.)  "  This 
statute,"  says  the  chancellor,  in  Child  agt.  Brace  (4  Paige, 
309),  "  was  but  declaratory  of  a  principle  which  had  before 
been  adopted  in  the  court ;  and  over  and  over  again  since 
the  revision  has  the  doctrine  been  reiterated,  that  before 
a  judgment  creditor  can  resort  to  a  court  of  equity  to  dis- 
cover and  apply  the  property  of  his  debtor  to  satisfy  his 
judgment,  he  must  have  taken  and  exhausted  all  the  means 
in  his  power  at  law  to  satisfy  it ;  that  it  is  only  execution 
creditors  at  law  that  are  entitled  to  its  assistance,  and  that, 
although  the  debtor  may  have  no  property  on  which  the 
execution  could  be  levied,  it  is  essential  to  the  jurisdiction 
of  the  court,  to  decree  satisfaction  of  the  judgment  out 
of  his  equitable  assets,  that  the  execution  should  be  issued 
and  actually  returned  unsatisfied.  (Cassidy  agt.  Meacahm, 

3  Paige,   311;  McElwaine  agt.    Willis,  Id.  505  ;   S.   C.   in 
error,  9    Wend.  548  ;    Child  agt.  Brace,  4  Paige,  309  ;  Mer- 
chants' and  Mechanics'  Bank  agt.  Griffith,  10  Id.  519  ;  Has- 
tings agt.  Belknap,  I  Denio,  191  ;  Newstadt  agt.  Joel,  2  Duer, 
530  ;    Crippen  agt.  Hudson,  3  Kern.  161  ;   Forbes  agt.  Logan, 

4  Bosw.  585  ;   Brooks  agt.  Stem,  19  How.  Pr.  396  ;    Willets 
agt.  Vandenburgh,  34  Barb.  424.) 

It  is  veiy  clear  then,  that  the  plaintiff  not  having 
exhausted  his  remedy  at  law  before  commencing  the  action, 
by  issuing  and  having  returned  unsatisfied  an  execution 
against  the  property  of  his  judgment  debtor,  had  no  status 
to  entitle  him  to  apply  in  equity  by  a  general  bill,  like  the 
one  in  the  present  suit,  to  reach  the  equitable  assets  of 
VOL.  XXIX.  26 
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copartnerships  in  which  his  judgment  debtors  are  con- 
cerned. When  the  case  closed,  and  the  motion  was  made 
for  a  nonsuit,  the  plaintiff  had  neither  alleged  nor  proved 
a  case  entitling  him  to  relief  in  equity,  but  on  the  contrary, 
it  had  been  shown  conclusively,  that  what  was  essential  to 
the  jurisdiction  of  a  court  of  equity  to  decree  satisfaction 
of  his  judgment  out  of  the  equitable  assets  of  his  debtors, 
had  not  been  done.  But  the  special  term  refused  the  non- 
suit, sustaining  the  action  upon  a  theory  inconsistent  with 
the  complaint,  and,  as  I  think,  upon  grounds  supported  by 
no  authorities.  It  was  treated  as  one  by  a  creditor  at  large 
of  certain  insolvent  persons  (of  which  three  of  the  defend- 
ants wore  members),  in  behalf  of  himself  and  other  general 
creditors,  calling  upon  the  defendant,  Samuel  W.  Tallmadge, 
to  account  as  trustee  for  the  property  of  such  firms,  and 
for  a  distribution  of  the  fund  amongst  all  the  partnership 
creditors.  Various  reasons  may  be  urged  against  the  suit 
being  sustained  on  any  such  theory. 

In  the  first  place,  no  trust  can  be  implied  for  the  benefit 
of  partnership  creditors  from  the  transaction  of  the  llth 
February,  1852.  The  pleadings  admitted  the  firms  to  have 
been  insolvent  at  the  time  of  the  sale  to  Tallmadge,  but 
upon  insolvency  the  property  and  effects  of  a  general  and 
ordinary  partnership  are  not  a  special  trust  fund  for  the 
payment  of  the  partnership's  debts.  It  was  not  found  as 
a  fact  that  a  sale  of  the  partnership's  property  was  made 
with  the  fraudulent  intent  of  keeping  it  from  the  partner- 
ship creditors,  but  if  it  had  been,  I  know  of  no  principle 
of  equity  that  would  have  converted  the  purchaser  into  a 
trustee  of  the  property,  for  their  benefit.  When  an  insol- 
vent firm  disposes  of  its  property,  it  may  be  to  keep  it 
from  the  firm  creditors,  the  assignee  will  not  be  deemed  in 
equity,  the  trustee  of  such  creditors  as  to  such  property. 
They,  as  a  class,  have  no  lien  upon  it ;  it  does  not  belong 
to  them,  and  the  transfer  is  not  in  fraud  of  their  rights. 
Second,  it  was  not  shown  that  the  plaintiff  was  a  creditor 
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of  the  firms  in  February,  1852,  when  the  sale  of  the  firm 
property  was  made  to  Tallmadge,  nor  was  it  averred  that 
the  members  of  the  firms  (who  were  the  defendants  Bowers, 
J.  J.  Tallmadge  and  Howell)  were  at  the  time  of  the  pre- 
tended fraudulent  transfer  individually  insolvent,  or  were 
so  when  the  action  was  commenced.  The  complaint  alleged 
that  the  plaintiff  was  a  creditor  at  large  of  the  firms  when 
such  transfer  was  made,  but  the  fact  was  put  at  issue,  and 
there  was  no  proof  or  finding  on  the  subject.  Yet  without 
averring  the  individual  insolvency  of  the  members  of  the 
firms,  or  showing  that  he- was  a  partnership  creditor  at  the 
time  the  property  was  assigned,  the  plaintiff  was  allowed 
to  sustain  an  action  to  avoid  the  assignment,  on  the  ground 
that  it  was  made  in  fraud  of  the  partnership  creditors,  and 
for  an  account  and  distribution  ratably  amon«^all  the  part- 
nership creditors  of  the  assigned  property,  or  its  proceeds. 
He  brought  this  action  as  a  judgment  creditor  of  three 
persons,  who  were  members  of  the  firms  in  1852,  to  obtain 
satisfaction  of  his  judgment  out  of  the  equitable  property 
of  his  debtors,  and  the  court  converted  him  into  a  ct?tui 
que  trust,  seeking  an  account  and  a  ratable  distribution  of 
a  partnership  trust  fund.  Third.  But  conceding  the  plain- 
tiff to  have  been  a  creditor  at  large  of  the  firm  of  Bowers, 
Tallmadge  &,  Co.  and  R.  S.  Howell  &  Co.,  such  creditor 
must  have  acquired  a  lien  on  the  firm  property  by  exhaust- 
ing his  legal  remedy,  or  in  some  other  way,  before  he  could 
invoke  the  equitable  powers  of  the  court  to  control  its 
administration.  Insolvency  of  a  general  and  ordinary  part- 
nership, where  accompanied  by  a  disposition  of  the  firm 
property,  with  the  intent  of  keeping  it  from  creditors, 
gives  the  partnership  creditors  no  lien,  nor  is  the  property 
under  such  circumstances  converted  into  a  trust  fund  for 
their  benefit,  nor  will  the  alienee  or  purchaser,  be  deemed  to 
hold  it  as  their  trustee.  Joint  creditors,  it  is  true,  under 
certain  circumstances  have  a  right  of  priority  of  payment 
out  of  partnership  property,  in  preference  to  the  private 
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creditors  of  any  separate  partner,  but  this  equity  is  gen- 
erally to  be  worked  through  the  medium  of  the  partners. 
They  have  no  lien  upon  partnership  effects  until  such  effects 
are  taken  into  the  custody  of  the  law  by  due  process  (Ex 
parte  Ruffin,  6  Vesey,  119).  The  plaintiff  in  this  case  had 
no  lien  either  legal  or  equitable,  on  the  partnership  effects 
of  Bowers,  Tallmadge  &  Co.,  or  R.  Howell  &  Co.  Of 
course  he  had  none  at  law,  and  could  only  acquire  an 
equitable  lien  by  proceeding  to  judgment  and  execution 
against  the  firm,  and  if  the  property  sought  was  choses  in 
action  or  equitable  interests,  beyond  the  reach  of  the  exe-  • 
cution,  to  have  the  same  returned  unsatisfied.  It  is  only 
after  the  creditor  has  completed  his  title  at  law  by  judg- 
ment and  execution,  that  he  can  question  in  equity  the 
disposition  of  his  debtor's  property,  and  it  is  only  by  the 
actual  return  of  the  execution  unsatisfied,  that  he  acquires 
an  equitable  lien  upon  it,  or  a  court  of  equity  has  power 
to  intervene  to  discover  and  apply  it  to  satisfy  his  claim. 
Mere  creditors  at  large  cannot  file  a  bill  in  equity  to  reach 
the  assets  of  their  debtors,  and  in  this  respect  there  is  no 
distinction  between  simple  contract  creditors  of  an  indi- 
vidual or  a  copartnership.  (McDermott  agt.  Strong,  4  Johns. 
Ch.  387  ;  Greenwood  agt.  Bradford,  8  Barb.  593;  Crippen 
agt.  Hudson,  3  Kern.  167.) 

The  judgment  of  the  supreme  court  should  be  reversed, 
and  a  new  trial  ordered. 


SUPREME  COURT. 
SARAH  WEATHERBY  agt.  FOSTER  P.  WOOD. 

Law  and  equity  being  now  administered  by  the  same  tribunal,  there  should  be  no 

further  turning  a  party  out  of  court,  and  to  some  other  forum,  who  shows  & 

good  cause  of  action. 
Where  the  court  acquires  jurisdiction  as  a  court  of  equity  of  a  cause  of  action  to 

stay  future  waste,  it  has  an  incidental  power  in  the  same  action  to  decree  an 

Recount  Jor  the  waste  committed. 
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Monroe  Special  Term,  March,  1865. 

MOTION  to  dissolve  injunction.  The  action  was  an 
equitable  one  to  stay  waste,  and  for  an  account  of  the  waste 
committed.  The  defendant  was  in  possession  as  tenant, 
from  year  to  year,  of  a  lot  of  200  or  300  acres  of  land,  part 
of  which  was  covered  with  valuable  pine  timber.  The 
defendant's  lessor  had  a  life  estate  in  the  land,  and  the 
plaintiff  the  reversionary  interest  therein,  after  the  termi- 
nation of  the  life  estate.  Part  of  the  lot  was  cleared  and 
cultivated,  but  the  greater  portion  of  it  was  wild  land. 
The  defendant  had  cut  down  most  of  the  timber  upon,  and 
was  proceeding  to  cut  more  of  the  pine  timber  covering 
about  .fifty  acres  of  the  land  which  was  in  the  rear  end  of 
the  lot,  leaving  the  remaining  timber  land  in  said  lot  inter- 
mediate between  the  cleared  land  and  such  cutting.  The 
pine  timber  upon  the  lot  being  in  the  rear  end  of  the  said 
lot,  and  quite  a  distance  from  the  cleared  land  in  said  lot. 

The  plaintiff  had  commenced  this  action  to  stay  waste, 
&c.,  and  had  obtained  an  injunction  restraining  the  defend- 
ant from  cutting  any  more  of  said  timber,  and  also  from 
removing  the  timber  already  cut.  The  defendant  moved 
to  dissolve  said  injunction  upon  an  answer  and  upon  affi- 
davits, and  the  plaintiff  opposed  such  motion  also  upon 
affidavits,  and  the  complaint. 

J.  W.  DININNY,  for  motion. 
D.  RUMSEY,  for  plaintiff. 

E.  DARWIN  SMITH,  J.  I  have  no  doubt  that  the  cutting 
of  the  timber  in  question  was  waste.  It  was  not  cut  in 
the  ordinary  course  of  husbandry,  for  the  purpose  exclu- 
sively of  clearing  the  land  for  cultivation,  or  for  firewood, 
but  was  cut  to  be  sawed  into  lumber  for  sale  in  the  market. 
So  far  as  the  injunction  stayed  the  further  cutting  of  the 
timber,  it  was  properly  granted,  and  should  clearly  be 
retained.  I  have  had  some  doubt  in  respect  to  the  timber 
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previously  cut,  and  now  remaining  upon  the  premises.  In 
Watson  agt.  Hunter  (5  Johns.  Ch.  169),  in  a  case  where  the 
waste  consisted  in  cutting  timber,  as  in  this  case,  Chan- 
cellor KENT  refused  an  injunction  in  respect  to  the  timber 
cut,  and  retained  it  to  prevent  future  waste,  holding  that 
the  party  injured  should  be  left  to  his  action  of  trover  or 
trespass  at  law  for  the  timber  cut.  The  cases  cited  in  the 
opinion  from  the  English  cases,  were  all  in  conflict  with  the 
decision  of  the  learned  chancellor  in  that  case. 

In  the  opinion  of  the  chancellor,  the  case  of  Jesus  Col- 
lege agt.  Bloom  (3  Jltk.  262),  was  cited,  in  which  Lord 
HARDWICKE  held,  that  "  when  the  bill  was  filed  for  an  injunc- 
tion to  prevent  waste,  and  for  waste  committed,  the  court 
to  prevent  a  double  suit,  would  award  an  injunction  to 
prevent  future  waste,  and  decree  an  account  and  satis- 
faction for  what  was  past."  So  in  3  Jlt/cins,  311,  it  was 
held  that  a  party  might  come  into  equity  to  stay  future 
waste,  and  also  to  be  entitled  to  an  account  for  waste  com- 
mitted (and  see  7  Vesey,  Jr.  78) ;  and  in  2  Pierre  Wms.,  240, 
also  cited,  it  was  held  that  "  the  right  to  the  timber  cut 
might  be  pursued  in  chancery  as  well  as  by  trover  at  law  ;" 
and  in  ^Gartfi  agt.  Colton  (1  Vesey  Sen.  528).  The  same 
view  in  regard  to  sending  the  party  aggrieved  by  the  waste 
to  a  court  of  law,  was  adopted  by  Chancellor  WALWORTH, 
in  the  case  of  Livingston  agt.  Reynolds,  reported  in  26  Wend. 
115,  and  same  case  2  Hill,  157.  But  the  chancellor's  decision 
was  reversed  in  this  case  in  the  court  for  the  correction  of 
errors,  in  which  it  was  held  that  the  injunction  which  he 
dissolved  ought  to  have  been  continued,  and  in  the  opinion 
of  the  president  of  the  court,  it  was  said  "  an  account  and 
satisfaction  of  the  waste  already  committed,  should  have 
been  decreed,  and  the  injunction  should  have  been  rendered 
absolute  and  perpetual."  In  3  Sandf.  Ch.  Rep.,  it  was  held 
that  "  proof  of  a  single  instance  of  waste  entitled  the  com- 
plainant to  a  continuance  of  the  injunction,  and  with  the 
latter  to  an  accounting." 
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I  think  such  is  now  the  proper  course  to  be  taken,  par- 
ticularly since  the  constitution  of  1846  and  the  Code,  have 
vested  equity  powers  in  the  supreme  court,  and  the  law 
and  equity  are  administered  by  the  same  tribunal.  There 
is,  or  should  be,  no  further  turning  a  party  out  of  court, 
and  to  some  other  forum,  who  shows  a  good  cause  of  action. 
Relief  is  now  given  according  to  the  right  of  action  (Ewen 
agt  Pease,  20  JV.  F.  62).  This  court  has  acquired  juris- 
diction as  a  court  of  equity,  of  the  cause  of  action  to  stay 
future  waste,  and  has  an  incidental  power  in  the  same 
action  to  decree  an  account  for  the  waste  committed.  If 
I  were  to  dissolve  this  injunction  in  respect  to  the  timber 
cut,  it  would  be  upon  the  principle  repudiated  by  Lord 
ELDEN  in  18  Vesey,  186,  in  which  he  said  the  practice  now 
was,  "  not  to  put  the  plaintiff  to  come  here  for  an  injunc- 
tion, and  to  go  to  law  for  damages."  But  if  the  plaintiff 
was  driven  to  commence  an  action  at  law  for  the  timber 
cut  down  before  the  commencement  of  the  suit,  it  would 
be  a  matter  of  course  to  hold  the  defendant  to  bail  for  the 
amount  of  such  timber,  in  an  action  of  trespass  or  trover. 

I  have  in  view  of  this  fact,  come  to  the  conclusion,  as 
it  is  probably  best  for  both  parties  that  this  timber  be  soon 
disposed  of,  to  modify  the  injunction  so  far  as  relates  to 
the  timber  cut,  and  retain  it  as  to  further  cutting  except 
for  necessary  firewood,  upon  the  defendant's  giving  security 
by  bond  or  undertaking  in  the  sum  of  $2.000,  with  sureties 
to  be  approved  by  the  county  judge  of  Steuben,  or  a  justice 
of  this  court,  conditioned  to  account  for  such  timber,  if 
the  court  should  ultimately  so  adjudge  and  order,  and  to 
abide  by  and  perform  such  order  and  decree  or  judgment  as 
shall  be  made  by  this  court  in  respect  thereto.  If  the  defend- 
ant is  responsible  it  will  be  no  hardship  to  give  such  security, 
and  if  he  is  not,  I  think  he  ought  not  to  be  allowed  to 
remove  and  dispose  of  the  timber  without  such  security. 

The  injunction  will  be  so  modified,  with  costs  to  abide 
the  event. 
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SUPREME  COURT. 

THE  MECHANICS'  BANK  OF  WILLIAMSBURGH  agt.  CHARLES  W. 
FOSTER,  impleaded,  &c. 

The  borrowing  of  money  by  one  partner  on  the  note  of  the  firm,  is  within  the 

ordinary  powers  of  a  partner,  and  within  the  ordinary  course  of  business. 
Where  it  is  free  from  the  charge  of  usury,  the  note  is  valid  and  the  firm  is  liable; 

unless  knowledge  that  the  proceeds  were  not  to  be  used  for  the  benefit  of  tho 

firm  was  brought  home  to  the  party  discounting  it. 
After  such  a  ::ote  is  put  in  circulation,   the  presumption  is  that  it  was  issued  for 

value,  and  a  subsequent  purchaser  is  not  put  upon  inquiry,  or  deprived  of  tho 

character  of  a  borM  Jida  holder  for  value. 

JVeiw  York  General  Term,  February,  1865. 

Before  I  NCR  AH  AM,  jP.  /.,  CLERKE  and  SUTHERLAND,  Justices. 

THIS  action  was  brought  to  recover  the  amount  of  a  pro- 
missory note  purchased  by  the  plaintiffs  at  a  discount  of 
eleven  per  cent,  per  annum.  The  note  was  signed  with 
the  firm  name  of  the  defendants,  S.  H.  &  C.  W.  Foster; 
was  drawn  by  S.  H.  Foster,  one  of  the  firm,  for  his  own 
use  ;  was  not  entered  on  the  books  of  the  company,  and 
had  nothing  to  do  with  the  business  of  the  firm.  S.  H. 
Foster  after  he  made  the  note  sold  it  to  one  Furman,  at 
eleven  per  cent,  discount,  who  sold  it  to  the  plaintiffs  at 
the  same  rate. 

The  answer  denied  that  the  plaintiffs  were  bona  fide  hold- 
ers of  the  note,  and  averred  that  the  note  was  without  con- 
sideration and  void. 

The  judge  before  whom  the  cause  was  tried,  ordered  a 
verdict  for  the  plaintiffs,  subject  to  the  opinion  of  the 
court  on  a  case  to  be  made. 

D.  LORD,  for  plaintiff's. 

E.  PIERREPONT,  for  defendants. 
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By  the  court,  INGRAHAM,  P.  J.  It  is  very  clear  that  if  the 
defendants  had  set  up  the  defence  of  usury  in  the  answer, 
they  would  have  succeeded  in  their  defence.  The  note 
was  made  for  the  accommodation  of  one  of  the  defendants, 
and  was  sold  by  him  at  an  usurious  rate  of  interest.  It 
was,  therefore,  clearly  void  for  usury,  not  only  in. the  hands 
of  Furman,  but  of  any  other  subsequent  holder.  But  as- 
the  defendant  has  not  pleaded  this  mattter  as  a  defence,  it 
is  equally  clear  that  he  cannot  now  defeat  the  plaintiffs' 
recovery  for  this  cause.  The  defence  now  relied  on  is, 
that  the  note,  so  far  as  it  purports  to  be  made  by  the  firm, 
is  an  accommodation  note,  or  rather  a  note  without  consid- 
eration, and  that  the  plaintiffs  are  not  bona  fide  holders 
Avithout  notice,  and,  therefore,  cannot  recover.  It  can 
hardly  be  said  that  the  note,  in  any  sense,  is  an  accommo- 
dation note.  If  it  was  issued  for  the  purpose  of  raising 
money  for  S.  H.  Poster,  then,  although  the  other  member 
of  the  firm  might  not  be  liable,  still  he  Avould  be  if  the 
note  was  bought  by  Furman,  and  Avould  be,  as  to  that 
defendant,  free  from  any  defence  except  that  of  usury. 
And  as  to  Charles  W.  Foster,  he  Avould  not  be  liable  on  it 
unless  it  was  passed  to  a  bona  fide  holder,  who  paid  value 
for  it,  without  notice  of  the  facts  under  which  it  Avas  made, 
or  under  circumstances  which  warranted  the  belief  that  it 
Avas  used  for  the  purpose  of  raising  money  for  the  firm. 

It  is  not  necessary  for  us  to  decide  whether  Furman  Avas 
or  Avas  not  a  bona  fide  holder.  If  he  kneAv  Avhen  he  took 
the  note,  of  the  circumstances  under  which  it  Avas  put  in 
circulation,  he  might  be  considered  as  the  immediate  usuri- 
ous purchaser,  and  he  Avould  not  come  into  possession  of 
the  note  in  the  fair  course  of  trade.  His  purchase  Avith 
knowledge  of  such  facts,  might  not  be  bona  fide.  (Rams- 
dell  agt.  Morgan,  16  Wend.  575  ;  Kent  gen  agt.  Parks,  2 
Sandf.  60.) 

The  usury,  if  there  was  any,  Avas  in  the  first  purchase  by 
Furinan  from  Nelson,  and  that  usury  would  taint  the  note 
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in  the  hands  of  all  subsequent  holders,  even  if  they  paid 
the  full  value,  without  any  knowledge  of  the  previous 
transaction.  The  title  to  the  note  by  that  sale  passed  to 
Furman,  but  any  recovery  upon  it  was  subject  to  bo 
defeated  by  the  defence  of  usury. 

But  tha  plaintiffs  are  not  in  the  same  condition,  and  do 
not  stand  in  the  same  relation  to  the  defendants.  They 
had  no  knowledge  that  the  note  was  sold  for  the  benefit 
of  the  defendants,  or  either  of  them,  and  they  cannot  be 
charged  Avith  any  usurious  intent.  The  sale  of  a  note  by 
a  stranger  to  the  plaintiff,  at  a  sum  less  than  it  would  have 
been  if  only  legal  interest  was  deducted,  was  not  necessa- 
rily usurious.  The  note  had  previously  been  put  in  circu- 
lation. The  presumption  was  that  it  was  issued  for  value. 
If  the  original  sale  to  Furman  had  been  free  from  usury, 
the  subsequent  sale  to  the  plaintiff,  although  at  a  less  sum, 
would  not  be  an  usurious  transaction.  After  the  note  has 
thus  passed  into  circulation,  usury  cannot  be  predicated 
upon  the  dealings  in  regard  to  it  by  subsequent  holders. 
It  is  only  necessary  to  defeat  the  charge  of  usury,  to  show 
in  the  first  sale  the  payment  of  the  whole  sum  except  the 
legal  discount.  Transactions  in  regard  to  the  same  paper, 
between  the  party  to  whom  it  was  first  sold  and  a  subse- 
quent purchaser,  cannot  be  the  subject  of  usury  to  excuse 
the  makers  from  payment. 

The  plaintiffs  had  a  right  to  take  the  note,  and  as  between 
them  and  Furman  they  were  not  limited  to  a  legal  rate  of 
discount.  The  mere  fact  that  the  owner  of  the  note  was 
willing  to  sell  it  for  a  less  sum,  was  not  sufficient  to  throw 
on  the  plaintiffs  the  responsibility  of  inquiring  as  to  the 
character  of  the  note.  This  is  the  only  ground  on  which 
the  bona  jides  of  their  purchase  can  be  assailed,  and  if  it 
did  not  require  them  to  make  inquiry  as  to  the  character 
of  the  note  before  they  purchased  it,  it  becomes  immate- 
rial. (Steinhart  agt.  Boker,  34  Barb.  436  ;  Holmes  agt. 
Williams,  10  Paige,  326.) 
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I  am,  however,  disposed  to  go  further  in  the  decision  of 
this  case.  The  borrowing  of  money  by  one  partner  on  the 
note  of  the  firm,  is  within  the  ordinary  powers  of  a  partner, 
and  within  the  ordinary  course  of  business.  Freed  from 
the  charge  of  usury,  the  defendants  would  be  liable,  unless 
knowledge  that  the  proceeds  were  not  to  be  used  for  the 
benefit  of  the  firm  was  brought  home  to  the  party  discount- 
ing it.  The  note,  therefore,  in  Furman's  hand  might,  for 
all  that  was  known  to  the  plaintiffs,  be  a  valid  note,  and 
the  presumption  was  that  it  was  so,  in  the  absence  of  any 
proof  to  the  contrary  (Warren  agt.  French  et  al.  6  Allen's 
Rep.  317).  The  sale  of  the  note  under  such  circumstances 
to  the  plaintiffs  by  Furman,  was  not  a  circumstance  to  put 
them  on  inquiry,  or  to  deprive  them  of  the  character  of 
bona  fide  holders  for  value  (Conn.  River  Bank  agt.  French 
et  al.  6  Allen's  Rep.  313). 

The  judgment  should  be  affirmed. 

CLERKE,  J.,  concurred. 


SUPREME  COURT. 

LEWIS  BEVIER  and  others,  Administrators,  &c.,  of  EDGAR 
HASBROUCK,  deceased  agt.  HIRAM  SCHOONMAKER  and 
others. 

Where  a  mortgagee  and  purchaser  under  a  statute  foreclosure,  retains  in  his  hands 
surplus  moneys  arising  from  the  sale,  after  demand  made  by  the  next  oldest 
judgment  creditor  who  is  apparently  entitled  to  it,  without  giving  any  reason 
for  retaining  such  fund,  he  retains  it  at  the  peril  of  paying  costs  and  interest 
personally,  although  the  mortgagor  and  junior  judgment  creditors  at  the  same 
time  also  demand  from  him  such  surplus,  claiming  to  be  entitled  thereto. 

Albany  General  Term,  September,  1864. 
Before  PECKHAM,  MILLER  and  INGALLS,  Justices. 
APPEAL  from  judgment  entered  upon  the  decision  of  the 
judge  at  the  circuit.     The  defendant,  Hiram  Schoonmaker, 
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purchased  a  mortgage  in  May,  1863,  against  one  John 
Winfield,  for  the  purpose  of  foreclosing  the  same,  and  in  a 
few  days  commenced  the  foreclosure  thereof  by  advertise- 
ment under  the  statute.  The  premises  covered  by  the 
mortgage  had  been  sold  about  a  year  before  that,  at  a 
sheriff's  sale,  under  execution  against  John  Winfield.  the 
mortgagor,  and  the  plaintiffs  in  this  action  had  become 
the  owners  of  the  sheriff's  certificate  of  sale.  The  mort- 
gage sale  was  made  on  the  29th  day  of  August,  1863,  and 
netted  a  surplus  of  $804.96. 

The  plaintiffs  being  then  the  owners  of  the  equity  of 
redemption  under  the  sheriff's  sale  above  mentioned,  and 
also  the  owners  and  holders  of  the  oldest  judgment  against 
the  mortgagor,  duly  demanded  the  surplus  moneys  from  the 
assignee  of  the  mortgagee  on  the  day  of  sale.  The  assignee 
refused  to  pay  over  any  part  of  the  surplus,  assigning  no 
reason  for  such  refusal,  and  retained  the  amount  in  his  own 
hands.  The  said  surplus  moneys  were  after  the  sale,  and 
on  the  same  day,  also  demanded  of  the  assignee  of  mort- 
gagee by  other  judgment  creditors  of  the  mortgagor,  junior 
to  the  plaintiffs'  judgment.  On  the  fourth  of  September 
following,  six  days  afterwards,  the  plaintiffs  commenced 
this  action,  making  all  of  the  judgment  creditors  parties, 
in  order  that  they  might  contest  the  plaintiffs'  right  to  the 
money  if  they  felt  inclined  to.  None  of  the  creditors 
appeared  or  defended  in  the  action  but  the  defendant, 
Hiram  Schoonmaker,  who  held  the  surplus,  and  who  served 
an  answer,  and  made  an  issue  for  trial.  The  cause  was 
tried  before  Hon.  C.  R.  INGALLS,  at  the  Ulster  circuit  court, 
January  19,  1864. 

On  the  trial  the  defendant  admitted,  and  the  court  found 
the  fact  to  be,  that  the  plaintiffs  were  entitled  to  the  whole 
of  the  surplus  moneys.  The  defendant,  however,  insisted 
that  though  the  plaintiffs  were  entitled  to  all  of  said  sur- 
plus money,  and  though  he  had  improperly  withhold  it 
from  them,  and  compelled  them  to  sue  for  it,  yet  he  should 
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not  pay  either  costs  or  interest,  but  should  be  allowed  costs. 
The  court  decided  that  the  plaintiffs  were  entitled  to  their 
costs,  and  interest  on  their  money,  and  judgment  was 
entered  accordingly. 

The  defendant  appeals  to  this  court  from  so  much  of  the 
judgment  as  allows  the  plaintiffs  costs  and  interest. 

S.  L.  STEBBINS,  for  appellant  and  defendant. 

I.  The  action  is  an  equity  action,  as  is  apparent  from 
the  pleadings,  decision  and  judgment.     All  the  defendants 
were  necessary  parties  [Valentine  agt.  Wetherell,  31  Barb. 
655).     Even  if  an  action  for  money  had  and  received,  could 
have  been  maintained  against  the  defendant,  Hiram  Schoon- 
maker, alone,  this  action  as  brought  is  an  equity  action. 
(McCrea  agt.  Purmort,  16  Wend.  460,  465,  466  ;   Cahoon  agt. 
The  Bank  of  Utica,  3   Eeld.  486;    Williams  agt.  Rogers,  5 
Johns.  163.) 

II.  On  the  facts  in  this  case,  Hiram  Schoonmaker  could 
have  brought  and  maintained  against  the  other  defendants 
and  the  plaintiffs,  an  action  in  the  nature  of  a  bill  of  inter- 
pleader, and  in  such  action,  doubtless,  would  have  been 
allowed  his  costs.     (Willard's  Eq.  Juris.  313,  #c.  321,  322 ; 
Miller  agt.  De  Peyster,  1  Mb.  234.)     But  the  moment  this 
action  was  commenced,  bringing  in  all  the  parties  inter- 
ested, there  was  no  necessity  for  his  commencing  one,  as 
he  could  ask  the  same  relief  in  this,  and  all  the  questions 
involved  could  as  well  be  decided  in  this.     He  should  not 
be  charged  with  costs,  nor  denied  costs,  because  he  did  not 
commence  an  action  of  interpleader  within  six  days  after 
the  surplus  was  created.     Had  the  plaintiffs  commenced 
this  action  against  him  alone,  he  could  have  applied  to  the 
court  under  section  122  of  the  Code,  to  substitute  the  other 
defendants  in  his  place. 

III.  The  defendant,  Hiram  Schoonmaker,  was  trustee, 
or  quasi  trustee,  of  the  surplus  moneys  for  the  benefit  of 
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those  interested  therein,  and  there  being  rival  claimants, 
he  was  'not  only  not  bound  to  pay  to  either,  but  it  was  his 
duty  to  retain  the  fund  until  an  action  could  be  brought 
(by  himself,  or  by  one  or  more  of  the  claimants),  in  which 
the  rights  of  the  parties  could  be  determined.  (The  People 
agt,  Ulster  C.  P.  18  Wend.  628  ;  Bleecker  agt.  Graham,  2 
Edw.  647.) 

"  The  surplus  moneys,  after  the  mortgagee's  claim  has 
been  fully  satisfied,  with  the  costs  and  expenses  allowed 
by  law,  are  to  be  paid  to  the  mortgagor,  or  to  his  repre- 
sentatives. 

"  If  there  are  persons  having  subsequent  incumbrances 
on  the  premises,  by  mortgage  or  otherwise,  the  mortgagee 
should  retain  the  surplus  in  trust  for  the  parties  interested, 
until  their  rights  are  ascertained  and  adjusted  "  (Crary's  JV. 
F.  Practice,  "  Foreclosure  of  Mortgages  by  Advertisement" 
p.  72). 

"  If  there  is  any  surplus  money,  after  satisfying  the 
claims  of  the  mortgagee,  and  paying  him  his  costs  and 
expenses  allowed  by  law,  it  belongs  to  the  mortgagor  or  to 
his  legal  representatives,  unless  subsequent  incumbrancers, 
by  mortgage  or  otherwise,  have  a  claim,  in  which  case  the 
mortgagee  should  retain  the  surplus,  in  trust  for  the  proper 
parties,  until  their  rights  can  be  ascertained  and  adjusted  "  (2 
JV.  F.  Practice  [Tiffany  Sf  Smith],  271). 

And  if  he  does  so  for  a  good  (though  unexpressed)  legal 
reason,  and  especially  if  that  reason  be  presumably  known 
to  the  parties  demanding  the  surplus,  it  cannot  be  assumed 
or  presumed  that  he  does  so  for  a  bad  reason.  His  actions 
being  right,  is  not  made  wrong  by  his  failure  to  state  the 
grounds  of  it.  It  being  shown  in  the  case  that  a  good 
reason  existed  for  his  refusing  to  pay  over  the  surplus,  the 
burden  of  proof  was  thrown  on  the  plaintiffs  to  show  that 
the  refusal  was  in  fact  based  on  a  different  reason. 

Whatever,  at  the  time  of  the  demand  made  by  them,  or 
when  this  action  was  commenced,  were  the  rights  of  the 
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plaintiffs  under  their  judgment  to  so  much  of  the  surplus 
as  would  pay  it,  those  rights  were  then  not  adjusted,  were 
then  disputed,  and  for  all  that  the  holder  of  the  surplus 
could  know,  would  be  decided  to  be  inferior  to  the  rights 
of  some  other  judgment  creditor. 

If  Sehoonmaker  was  bound  to  pay  plaintiffs  the  amount 
of  their  judgment  out  of  the  surplus,  and  must  now  pay 
costs  because  he  did  not  do  so,  it  must  be  because  said 
judgment  was  actually,  not  merely  apparently,  entitled  to 
a  priority  over  all  other  liens  and  claims  ;  upon  the  same 
principle,  if  the  plaintiffs'  judgment  proved  to  be  void  or 
voidable,  as  was  claimed,  he  must  pay  costs  to  Severyn 
Hasbrouck,  or  John  Winfield,  or  any  other  judgment 
creditor  or  claimant,  who  should  establish  his  claim  to  the 
surplus,  or  part  of  it,  in  a  suit  brought  therefor.  And  on 
the  same  principle,  the  instant  the  surplus  was  ascertained, 
and  a  demand  made  for  it  and  refused,  the  action  could  be 
commenced  and  maintained.  If  so,  then  in  every  case  of 
a  statute  foreclosure  where  there  are  rival  claims  to  the 
surplus,  the  mortgagee  or  assignee  must,  on  demand, 
instantly  decide,  and  decide  correctly  upon  the  several 
claims,  and  pay  over  the  money  to  the  right  party,  at  his 
peril,  and  is  personally  liable  for  costs  if  he  fail  to  do  so. 
This  makes  the  costs  follow  the  recovery,  without  any 
regard  to  the  circumstances  of  the  case,  or  the  good  faith 
of  the  party  charged.  Such  a  rule  would,  in  numerous 
cases,  unavoidably  work  great  hardship  and  injustice  ;  but 
under  the  rule  we  contend  for,  the  innocent  party  could  be 
protected,  and  the  party  acting  in  bad  faith  could  yet  be 
punished.  • 

If  Sehoonmaker  had  paid  the  plaintiffs'  judgment,  and 
Severyn  Hasbrouck  had  subsequently  set  it  aside  and 
established  his  claim,  Sehoonmaker  would  have  to  pay  the 
money  again  out  of  his  private  funds,  and  would  not  be 
protected  by  the  fact  that  Hasbrouck's  proceedings  were 
not  commenced  when  the  payment  to  plaintiffs  was  made ; 


416  NEW  YORK  PRACTICE  REPORTS. 

Bcvier  agt.  Schooninaker. 

for  at  law  it  would  be  no  defence,  that  lie  Lad  paid  the 
money  to  the  wrong  parties;  and  in  equity  he  would  be 
justly  chargeable  with  collusion  or  bad  faith,  if,  having  notice 
of  the  invalidity  of  the  plaintiffs'  judgment,  and  notice  of 
the  intended  proceedings  to  set  it  aside,  he  hastened  to 
forestall  the  action  of  the  court,  by  paying  the  money  on 
an  invalid  judgment.  The  mere  fact  of  notice  would  make 
him  liable,  independent  of  the  question  of  collusion  or  bad 
faith.  Must  he  pay  costs,  or  be  denied  costs,  because  he 
declined  to  incur  such  a  risk? 

IV.  The  plaintiffs'  rights  under  the  sheriff's  certificate, 
did  not  become  perfect  until  October  6,   1863  ;  Severyn 
Hasbrouck,  or  any  other  judgment  creditor,  might  have 
acquired  them  without  the  consent  of  the  plaintiffs,  at  any 
time  within  a  month  after  the  commencement  of  this  action, 
and  in  that  case  some  one  of  the  defendants  at  the  time  of 
the  trial  of  this  action  would  have  been  absolutely  entitled 
to  a  portion  of  the  surplus  moneys.     Was  not  the  action 
prematurely  commenced  ? 

V.  The  good  faith  of  the  defendant,  Hiram  Schoonmaker, 
is  apparent  from  the  whole  case,  and  there  is  not  a  particle 
of  evidence  in  the  case  to  indicate  bad  faith  on  his  part. 
Had  he  paid  either  of  the  claimants,  it  might  have  indicated 
bad  faith  towards  the  others,  for  he  would  thus,  as  far  as 
Avas  in  his  power,  have  deprived  them  of  what  a  court  might 
have  awarded  them,  and  unless  himself  were  liable  and 
responsible,  might  by  payment  to  an  eventually  irrespon- 
sible claimant,  have  made  the  aid  of  a  court  unavailing. 

VI.  Under  the  facts  in  the  case,  the  defendant,  Hiram 
Schoonmaker,  is  not  chargeable  with  interest.     {Tiffany  Sf 
Bullard  on  Trusts  and   Trustees,  597,  598,  599  ;   Minuse  agt. 
Cox,  5  Johns.  Ch.,  441.) 

VII.  According  to  the  rules  and  principles  of  equity,  the 
defendant,  Hiram  Schoonmaker,  should  be  allowed  his  costs 
out  of  the  surplus  moneys.     It  would  be  hard  and  unjust  to 
compel  him  to  pay  even  his  own  attorneys  out  of  his  own 
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funds.  (1  Vesey,  Jr.,  205,  246 ;  Rogers  agt.  Ross,  4  Johns. 
C/i.  608,  609;  Morrell  agt.  Dickey  I  Id.  153;  Tabele  agt. 
Tabele,  Id.  45  ;  Minuse  agt.  Cox,  5  Id.  441 ;  Robertson  agt. 
Wendell,  6  P<u#e,  320,  322,  323 ;  Sptencer  agt.  Spencer,  11 
/d.  299  ;  Content  agt.  Ca*/w,  2  Sand/".  CA.  485.) 

"  It  is  a  general  principle  that  a  trustee  has  a  right  to 
the  protection  of  the  court  in  the  execution  of  his  trust. 
He  is,  therefore,  entitled  to  his  costs;  whether  he  comes 
before  the  court  as  complainant  or  defendant,  unless  the 
a.ct  required  to  be  done  leads  to  no  responsibility,  or  his 
motive  is  obviously  vexatious  "  (2  Barb.  Ch.  Pr.  329).  "  A 
trustee-  fairly  before  the  court,  whether  as  plaintiff  or 
defendant,  is  entitled  to  his  costs  out  of  the  fund  "  (1  Van 
Santvoord's  Eq.  Pr.  2rf  ed.  589). 

VIII.  K  it  be  said  that  the  court  at  the  circuit  exercised 
its  discretion,  and  that,  therefore,  its  action  there  should 
not  be  reviewed,  we  answer  :   Is't.  That  the  decision  .being 
based  on  the  idea  that  Schoonmaker  held  the  surplus  at 
his  peril,  virtually  abnegated  the  discretionary  power  of 
the  court.     2d.  That  such  power  in  cases  like  this  is  not 
arbitrary,  but  is  to  be  exercised  according  to  the  rules  and 
principles  of  equity.     3d.  That  such  power  may  as  well 
be  exercised  at  general  term  as  at  the  circuit.     The  power 
of  the  court  as  to  costs  in  such  cases,  is  the  same  as  that 
of  the  old  court  of  chancery  (Code,  §  306 ;  2  R.  S.  1st  ed. 
613,  §  2 ;  2  R.  S.  Edmond's  ed.  636,  §  2),  in  which  appeals 
were  often  taken  on  the  question  of  costs  alone,  and  the -• 
judgment  of  vice-chancellor  on  that  question  reversed  or 
modified, 

IX.  The  judgment  should  be  reversed  as  to  costs  and 
interest,  and  the  appellant  should  be  awarded  his  costs  of 
the  action,  including  the  costs  of  the  appeal,  out  of  the 
surplus  moneys. 

A.  SCHOONMAKER,  for  respondents  and  plaintiff's. 
VOL.    XXIX.  27 
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I.  The  action  as  between  the  plaintiffs  and  the  defendant, 
Hiram  Schoonmaker,  who  brings  this  appeal,  was  for  money 
had  and  received  to  the  plaintiffs'  use,  which  the  defendant 
wrongfully  refused  to  pay.     The  addition  of  the  subsequent 
creditors  as  defendants,  in  no  manner  changed  the  character 
of  the  action  as  to  the  mortgagee.     It  only  placed  those 
creditors  in  a  position  where  they  must  actively  assert  their 
rights,  or  afterwards  remain  silent.     It  could  in  no  manner 
mitigate  or  condone  the  wrong  of  the  mortgagee  in  with- 
holding the  plaintiffs'  money,  to  bring  before  the  court  other 
parties  suspected  of  complicity  in  the  act.     The  plaintiffs 
sought  no  distribution  of  the  fund  among  various  and  doubt- 
ful claimants,  but  demanded  and  were  entitled  to  every 
dollar  of  it  themselves,  against  all  claimants. 

II.  The  conceded  and  established  fact  that  the  plaintiffs 
were  entitled  to  all  of  the  surplus  money,  seems  to  dispose 
of  the  merely  incidental  and  collateral  questions  brought 
up  on  this  appeal.     If  the  plaintiffs  were  entitled  to  the 
money,  it  was  wrong  for  the  defendant  to  withhold  it.     If 
the  plaintiffs  were  entitled  to  the  money,  they  were  entitled 
to  the  use  and  possession  of  it ;  they  were  entitled  to 
whatever  benefit  or  profit  might  accrue  to  it,  and  as  the 
defendant  in  fact  enjoyed  such  benefit  and  profit,  it  was  no 
more  than  simple  justice  that  he  should  pay  over  the  profit 
with  the  .principal.     He  had  no  more  right  to  the  one  than 
to  the  other. 

The  use  of  money  is  presumed  to  be  worth  the  legal  rate 
of  interest.  In  this  case  the  defendant  by  retaining  the 
money  probably  doubled  or  trebled  the  whole  principal 
He  had  the  money  during  the  enormous  rise  in  stocks  anb 
merchandise,  and  doubtless  employed  it  so  as  to  gain  all 
possible  advantages.  It  would  seem  strange  that  a  man 
could  thus  speculate  with  the  money  of  another  and  not 
fre .chargeable  with  interest  for  it.  The  law  is  not  so  lenient 
io  .wrong  doers.  And  so  with  the  matter  of  costs.  It 
Stands  admitted  that  the  defendant  refused  to  pay  the 
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money  to  the  plaintiffs,  or  any  part  of  it.  The  plaintiffs 
were  therefore  obliged  to  sue  or  lose  their  money.  There 
would  seem,  therefore,  to  be  no  rational  doubt  that  a 
recovery  of  the  subject  matter  would  entitle  the  successful 
party  to  costs.  And  more  especially  uncjer  the  circum- 
stances of  this  case.  The  defendant  refused  to  pay,  with- 
out assigning  any  reason  or  pretext  for  his  refusal.  He  had 
not  been  forbidden  by  any  one  to  pay  it  over.  He  was  not 
requested  to  hold  it.  He  did  not  offer  to  deposit  it  or  pay 
it  into  court.  He  did,  not  ask  any  indemnity.  He  simply 
made  a  flat  refusal  to  pay,  which  was  virtually  claiming 
the  money  himself.  He  made  no  effort  to  protect  himself. 
In  Lawton  agt.  Sager  (11  £arb.),  it  was  decided  that  a  party 
justly  and  equitably  entitled  to  surplus  moneys  on  a  mort- 
gage sale,  is  entitled  to  recover  costs  against  the  failing 
party  who  contests  his  right. 

III.  The  plaintiffs  were  entitled  to  costs  as  matter  of 
right  under  the  Code.  Section  304  provides,  "  costs 
shall  be  allowed  of  course  to  the  plaintiff \  upon  a  recovery,  in 
the  following  cases  :  Sub.  4.  In  an  action  for  the  recovery 
of  money,  where  the  plaintiff  shall  recover  fifty  dollars  or 
more."  This  is  an  action  "  for  the  recovery  of  money." 
Jt  was  brought  to  recover  money  had  and  received  to  the 
plaintiffs'  use.  It  falls,  therefore,  directly  within  the  letter 
of  this  section. 

The  defendant  cannot  escape  from  the  force  of  this  sec- 
.  tion  on  the  pretence  that  he  is  a  trustee.  No  man  can 
make  a  trustee  of  himself  except  at  his  peril.  If  he  could 
constitute  himself  against  our  will  a  trustee  of  our  money, 
and  retain  it  indefinitely,  then  every  attornejv  agent  or 
other  person  collecting  money  for  another,  can  declare  him- 
self a  trustee  and  keep  the  money  forever.  Even  in  fore- 
closures by  action,  the  referee  or  sheriff  making  the  sale 
cannot  retain  the  surplus  moneys  for  claimants  to  quarrel 
over  it,  but -is  requi  <l  by  rule  76  (Supreme  Court  Rules) 
to  pay  it  over  v:\ttvu  five  days  to  the  treasurer  of  the  county, 
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unless  otherwise  specially  directed  in  the  judgment.  As 
this  defendant  was  not  a  trustee,  therefore,  either  by  law 
or  by  act  of  parties,  his  attempt  to  become  so  of  his  own 
wrong,  cannot  shield  him  from  costs. 

IV.  Section  306  of  the  Code  provides  as  follows  :  "In 
other  actions  costs  may  be  allowed  .or  not,  in  the  discretion 
of  the  court."  The  case  then  stands  in  this  position: 
Either  the  plaintiff  was  entitled  to  costs  as  a  matter  of 
absolute  right,  or  costs  were  allowable  in  the  discretion  of 
the  court.  If  entitled  as  matter  of  right,  this  court  cannot 
review  the  question.  If  discretionary,  the  discretion  has 
been  exercised  by  a  competent  and  proper  tribunal,  and 
this  court  will  not  review  the  question.  One  or  the  other 
of  these  views  must  necessarily  be  taken,  and  either  one 
is  entirely  fatal  to  this  appeal. 

No  error  having  been  committed  on  the  trial,  judgment 
should  be  affirmed  with  costs. 

By  the  court,  MILLER,  J.  The  plaintiffs  were  clearly 
entitled  to  the  surplus  moneys  which  remained  in  the  hands 
of  Hiram  Schoonmaker,  upon  the  foreclosure  sale,  after 
the  payment  of  his  mortgage.  This  money  certainly  did 
not  belong  to  Schoonmaker.  The  plaintiffs  demanded  it 
of  Schoonmaker  after  the  sale,  and  he  refused  to  pay  it  to 
them,  assigning  no  reason  whatever  for  hisTefusal.  Under 
such  circumstances,  an  action  could  be  maintained  by  the 
plaintiffs  against  Schoonmaker,  for  the  money  thus  unlaw- 
fully retained.  And  unless  some  good  cause  is  assigned 
for  the  refusal  to  pay  the  plaintiffs  when  the  money  was 
demanded,  there  is  no  substantial  reason  why  the  defendant, 
Schoonmaker,  is  entitled  to  costs  out  of  the  fund,  or  why 
the  plaintiffs  should  not  recover  costs  of  the  suit  which  his 
refusal  to  pay  over  the  money  compelled  the  plaintiffs  to 
institute. 

It  is  urged  that  the  action  w"as  an  equita-ble  one,  and 
comes  within  that  class  of  cases  where  costs  are  allowed 
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to  the  defendant,  payable  out  of  the  fund  which  is  sought 
to  be  recovered.  '  It  is  undoubtedly  true  that  where  there 
is  a  reasonable  ground  for  contesting  the  claim  of  a  party 
to  a  fund  in  the  hands  of  another,  the  party  holding  it  may 
bring  and  maintain  an  action  in  the  nature  of  a  bill  of  inter- 
pleader, for  the  purpose  of  settling  the  rights  of  the  con- 
testants between  themselves.  In  the  present  case,  if 
Schoonmaker  held  the  moneys  for  the  benefit  of  contesting 
claimants  who*  were  interested,  I  think  he  would  be  justified 
in  refusing  to  pay  until  their  rights  were  ascertained  and 
adjusted.  Nor  would  it  alter  his  relationship  to  the  con- 
testants, because  he  happened  to  be  sued  before  he  had  a 
fair  opportunity  thus  to  bring  a  suit  for  the  proper  dispo- 
sition of  the  fund  in  his  hands.  He  would  stand  in  such 
an  event  precisely  in  the  same  position  as  if  he  had  brought 
the  suit  himself.  Before  a  party  is  entitled  to  avail  himself 
of  such  a  rule  when  he  holds  moneys  belonging  to  others, 
he  is  bound  when  called  upon  for  the  money,  to  disclose 
the  grounds  upon  which  he  claims  to  retain  the  moneys  in 
his  hands  ;  when  applied  to  by  the  lawful  owner  he  is 
compelled  to  speak,  and  if  he  claims  any  such  right,  to 
state  it,  as  a  ground  of  his  refusal  to  pay.  He  cannot 
remain  silent,  or  simply  refuse,  and  afterwards  assert  that 
he  only  claimed  to  hold  the  moneys  because  there  was 
another  claimant,  and  'he  .did  not  know  which*  was.  the  right- 
ful owner.  When  the  money  was  demanded  of  Schoon- 
maker by  the  plaintiffs,  he  did  not  place  his  refusal  upon 
any  such  ground.  He  gav"e  no  such  reason.  Had  he  done 
so,  stating  that  there  was  contesting  claimants,  and  that 
he  was  ready  to  pay  as  soon  as  their  rights  were  settled, 
it  would,  no  doubt,  have  altered  very  materially  his  posi- 
tion if  a  suit  had  afterwards  been  brought.  It  is  quite 
possible  that  the  difficulty  alleged  might  have  been  obvia- 
ted in  a  manner  which  would  have  been  entirely  satisfactory 
to  the  defendant,  and  the  costs  and  delay  of  a  litigation 
thereby  averted.  At  any  rate,  Schoonmaker  then  would 
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have  been  in  a  condition  to  say  that  he'  had  only  retained 
the  money  for  the  purpose  of  discharging  a  duty  he  owed 
to  all  the  parties  who  claimed  an  interest  in  the  fund.  As 
it  stands,  it  appears  that  he  refused  absolutely,  without 
making  a  particle  of  excuse  at  the  time,  thus  forcing  the 
plaintiffs  to  bring  a  suit  to  recover  the  money.  After  this 
suit  was  brought  he  made  no  offer  to  pay  the  money  into 
court,  or  place  it  on  deposit  for  the  benefit  of  the  parties 
interested,  but  interposed  an  answer,  thereby  increasing 
the  expenses  of  obtaining  the  money,  and  in  the  meantime 
retaining  the  money  in  his  own  hands,  for  his 'own  use  and 
benefit.  None  of  the  judgment  creditors  appeared  to  con- 
test the  claim,  and  if  he  had  simply  desired  to  relieve  him- 
self from  costs,  I  incline  to  think  he  could  have  done  this 
by  an  appearance  on  the  motion  to  the  court  for  relief, 
without  the  delay  incident  to  the  interposition  of  an  answer. 

Conceding  to  Schoonmaker  all  that  is  claimed  by  his 
counsel,  and  the  correctness  of  his  position  in  a  case  where 
he  had  been  free  from  fault,  yet  I  think  it  must  be  admitted 
that  he  made  a  mistake  in  giving  no  reas9ii  for  retaining 
the  money  when  demanded  of  him  by  the  plaintiffs,  and 
that  under  such  circumstances  he  retained  it  at  his  peril. 
Even  if  this  were  a  case  where  the  court  was  authorized  to 
exercise  a  discretion  as  to  the  Costs  under  the  Code  (§  306), 
I  am  not  prepared  to  say  that  such  discretion  has  not  been 
fairly  ^exercised  by  the  judge  who  tried  the  cause.  There 
was  rib  absolute  refusal ;  no  appearance  by  any  party  to 
contest  the  plaintiffs'  claim;  and  a  judgment  in  favor  of  the 
plaintiffs,  which  was  first*  in  priority. 

Was  he  entitled  to  costs  which  had  been  caused  by  his 
own  act  and  conduct  ?  Was  he  entitled  to  the  use  of  the 
money  when  he  could  have  paid  it  into  court?  Costs  in 
cases  of  this  character  are  not  always  chargeable  upon  the 
fund,  and  the  parties  (vho  fail  should  usually  bear  the  con- 
sequences of  a  defeat  (Lawton  agt.  Sager,  11  Barb.  349). 
My  opinion  is  that  Schoonmaker  has  no  claim  for  relief 
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against  costs,  and  no  ground  for  claiming  that  the  costs 
should  be  paid  out  of  the  fund,  or  that  he  should  not  be 
charged  with  interest  on  the  money  held  by  him.  The 
point  was  not  taken  on  the  trial,  that  the  action  was  pre- 
maturely brought,  and,  I  think,  if  it  had  been,  would  not 
have  availed  the  defendant. 

After  a  careful  examination  of  the  points  taken  by  the 
defendant's  counsel,  I  discover  no  error  committed  on  the 
trial,  and  think  the  judgment  should  be  affirmed,  with  costs. 


SUPREME  COURT. 
JACOB  CARPENTER  agt.  JOHN  CATLIN  and  others. 

Where  the  plaintiff  with  other  bondholders  and  creditors  of  a  railroad  company 
which  had  become  unable  to  pay  its  debts,  signed  an  agreement  in  effect  to  pro- 
vide for  purchasing  the  road  and  organizing  a  new  company,  under  a  new  name ; 
to  choose  trustees  to  act  for  the  parties  to  the  agreement  in  purchasing  the  road, 
and  when  purchased  to  organize  a  new  company,  and'such  new  company  to  issue 
bonds  to  the  amount  of  the  first  mortgage  bondholders  of  the  old  company, 
which  the  signers  to  the  agreement  agreed  to  receive  from  the  new  company  in 
exchange  for  the  bonds  they  held,  whenever  the  new  company  should  be  pre- 
. pared  to  issue  them,  and  should  surrender  the  old  bonds  to  the  trustees  whenever 
,  required  so  to  do: 

Held,  that  he  was  bound  to  surrender  his  bonds  when  required,  upon  a  sufficient 
demand  or  notice  from  the  trustees,  even  before  the  sale  of  the  old  road ;  and 
on  his  failure  thus  to  surrender,  had  no  right  afterwards  to  insist  on  an  issue  to 
him  of  the  new  bonds. 

New  York  General  Term,  February,  1865. 

J5e/brelNGRAHAM,  F.  J.,  CLERKEawd  SUTHERLAND,  Justices. 

THE  plaintiff  was  the  holder  of  five  bonds  of  the  Mil- 
waukee and  Mississippi  Railroad  Company.  That  company 
became  unable  to  pay  its  debts,  and  certain  of  the  bond- 
holders and  other  creditors  agreed  that  they  would  pur- 
chase the  road,  <fec.,  at  any  sale  that  might  be  made  thereof, 
and  would  organize  a  new  company  under  a  law  of  Wis- 
consin, which  "had  been  -previously  passed ;  that  the  new 
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company  should  execute  a  first  mortgage  on  the  road  to 
the  amount  of  the  then  existing  first  mortgage  on  the  old 
roads  ;  such  bonds  under  the  old  mortgage,  to  be  exchanged 
for  the  neAV  bonds,  and  the  subscribers  agreed  to  surrender 
to  the  trustees  or  attorneys  appointed  under  such  agree- 
ment, the  bonds,  with  all  the  coupons  thereon,  "  whenever 
they  shall  be  required  so  to  do,  and  to  receive  in  lieu  thereof, 
and  in  full  satisfaction  therefor,  the  mortgage  bonds  below 
named,  and  the  different  classes  of  stock  of  the  new  com- 
pany at  the  par  value  thereof,  as  provided  "  therein.  The 
plaintiff  was  a  subscriber  to  this  agreement  for  five  bonds, 
amounting  to  $4,500. 

In  August,  1860,  trustees  and  attorneys  were  appointed; 
and  on  January  18,  1861,  such  trustees  purchased  the  road 
for  the  purpose  stated  in  the  agreement.  A  corporation 
was  afterwards  formed  by  such  trustees,  and  the  title  to 
the  property  vested  in  the  "corporation.  After  the  corpo- 
ration was  organized,  they  executed  and  delivered  to  trus- 
tees a  mortgage  and  bonds  of  the  new  company,  to  be 
delivered  to  the  holders  of  the  several  bonds  before  men- 
tioned, on  their  being  surrendered.  By  the  decree  of  fore- 
closure, it  was  provided  that  the  purchasers  might  pay  for 
the  same  in  the  bonds  of  the  Milwaukee  and  Mississippi 
Railroad  Co. 

The  referee  finds  that  the  trustees  and  attorneys  never 
made  any  formal  demand  or  requirement  of  the  plaintiff 
for  the  surrender  by  him  to  them  of  the  bonds  so  held  by 
him,  in  conformity  with  the  agreement,  but  that  in  Sep- 
tember, 1860,  they  gave  notice  to  the  holders  of  the  first 
mortgage  bonds  and  to  the  plaintiff,  that  it  was  expected 
the  road  would  be  sold  under  the  foreclosure,  and  that  it 
was  necessary  they  should  have  immediate  control  of  the 
bonds,  and  requested  the  persons  notified  before  31st  Octo- 
ber, 1860,  to  deposit  their  bonds  with  them,  and  to  receive 
a  certificate,  and  that  the  bonds  would  be  kept  in  some 
bank  in  New  York.  In  pursuance  of  such  notice,  the 
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plaintiff  deposited  three  bonds  held  by  him,  but  did  not 
deposit  the  two  for  which  this  action  is  brought  until  Sep- 
tember, 1861,  when  he  tendered  the  bonds,  and  asked  for 
the  new  bonds  in  exchange.  The  trustees  refused,  on  the 
ground  that  the  surrender  was  not  made  as  required  by  the 
notice,  and  by  the  agreement  of  t July,  1860. 

The  referee  also  found  that  the  trustees  had  paid  into 
court  sixty  per  cent,  on  the  face  of  the  bonds  held  by  the 
plaintiff,  and  that  the  same  remains  in  court,  applicable 
thereto.  That  the  trustees  have  received  'and  hold  bonds 
applicable  to  the  plaintiff's  bonds  and  preferred  stock,  suf- 
ficient to  pay  the  plaintiff  for  the  bonds  held  by  him  under 
the  agreement.  The  referee  found  for  the  plaintiff,  and 
judgment  was  rendered  directing  the  trustees" to  deliver  to 
the  plaintiff  the  bonds,  &c.,  and  the  preferred  stock,  accord- 
ing to  the  agreement,  .on  surrendering  the.  bonds  held  by 
him,  and  paying  interest  on  the  moneys  deposited  in  court 
by  the  trustees. 

The  defendants  appealed. 

• 
B.  ROELKER,  for  appellant. 

A.  R.  DYETT,  for  respondent. 

By  the  court,  INGRAHAM,  P.  J.  Two  questions  are  pre- 
sented to  us  in  the  disposition  of  this  case.  One  is  as  to 
the  proper  construction  of  the .  agreement  between  the 
parties,  and  the  second  as  to  the  sufficiency  of  the  demand 
made  on  the  plaintiff  for  delivery  of  the  bonds  to  the 
trustees.  By  the  contract,  the  bondholders  agreed  to  sur- 
render -to  the  trustees  or  attorneys  appointed  under  the 
agreement,  "  the  bonds,  with  all  the  coupons  thereon,  set 
opposite  to  their  signatures,  whenever  they  should  be 
required  so  to  do,  and  to  receive  in  lieu  thereof  the  mort- 
gage bonds  of  the  new  company,"  &c.  In  order  rightly  to 
construe  this  contract,  we  must  look  at  the  whole  scope 
and  object  of  the  agreement.  The .  Milwaukee  and  Mis- 
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sissippi  Railroad  Company  had  become  unable  to  pay  its  , 
debts,  and  suits  of  foreclosure  had  been  commenced  on  the 
mortgage  given  to  secure  classes  of  bondholders,  and  the 
object  of  the  agreement  was  to  provide  for  purchasing  the 
road  and  organizing  a  new  company,  under  the  name  of  the 
Milwaukee  and  Prairie  du  Chien  Railway  Company.  It  also 
was  intended  to  choose  the  trustees-  and  attorneys  to  act 
for  the  parties  to  the  agreement  in  purchasing  the  road, 
and  when  purchased  they  were  to  organize  a  new  compnny, 
and  such  new  company  was  to  issue  bonds  to  the  amount 
of  the  first  mortgage  bondholders  of  the  old  company, 
which  the  signers  to  the  agreement  agreed  to  receive  from 
the  new  company  in  exchange  for  the  bonds  they  held, 
whenever  the  new  company  should  be  prepared  to  issue 
them. 

I  think  it  is  apparent  froni  these  provisions,  that  the 
trustees  were  the  mere  agents  of  the  signers  of  the  contract. 
They  had  no  interest  of  their  own.  The  only  means  that 
was  provided  for  the  purchase  of  the  road  was  the  bonds 
held  by  the  signers  of  the  contract,  and  these  were  to  be 
surrendered  to  the  trustees  whenever  demandecf  by  them. 
It  is  idle  to  suppose  that  the  trustees  were  required  to  buy 
a  road  and  advance  the  money  therefor  to  the  airiount  of 
$2,300,000,  and  to  give  the  benefit  of  such  purchase  to  the 
bondholders.  On  the  contrary,  I  think  it  was  the  duty  of 
the  par  ties 'to  the  contract  to  furnish  the  means  for  such 
purchase,  and  that  such  was  the  intent  of  the  provision 
requiring  a  surrender  to  the  trustees  of  the  bonds  held  by 
the  respective  parties.  The  other  provisions  of  the  con- 
tractshow  that  it  was  contemplated  that  these  bonds  should 
go  into  the  hands  of  the  trustees,  and  be  held  by  them  for 
the  purposes  of,  the  agreement.  The  time  of  delivery  was 
to  be  fixed  by  the  trustees.  The  trustees  were  to  make 
the  purchase,  and  were  prohibited  from  doing  anything 
whereby  any  party  should  become  liable  to  pay  any  money 
without  his  written  assent,  and  were  prohibited  from  selling, 
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hypothecating  or  incumbering  the  bonds  which  might  come 
into  their  possession.  These  views  are  also  strengthened 
by  the  provision  in  the  decree  of  foreclosure,  authorizing 
payment  to  be  made  for  the  railroad  when  sold,  in  the  first 
mortgage  bonds  of  the  old  company. 

It  was  contended  by  the  plaintiff,  that  he  was  entitled 
to  receive  the  "bonds  of  the  new  company  Avhen  he  surren- 
dered the  old  ones.  This 'view  cannot  be  sustained.  He 
was  bound  to  surrender  the  old  bonds  when  demanded,  but 
the  new  bonds  were  not  to  be  issued  until  after  the  pur- 
chase of  the  road  and  the  organization  of  a  new  company. 
Even  after  that,  the  trustees  under  the  agreement  had 
nothing  to  do  with  the  issue  of  such  bonds,  but  they  were 
to  be  issued  by  the  new  company,  and  the  parties  agreed 
to  receive  from  such  uewjcompany  the  bonds  at  par  for  th*e 
old  bonds.  The  bondholders  had,  therefore,  no  right  to 
insist  on  an  issue  to  them  of  the  new  bonds,  before  they 
were  required  by  the  contract  to  surrender  the  old  ones. 

Upon  this  branch  of  the  case,  I  think  the  plaintiff  was 
bound  to  surrender  his  bonds  to  the  company  when  required, 
and  that  he  had  no  right  to  insist  at  that  time  on  a  delivery 
of  the  new  ones.  The  conduct  of  the  plaintiff  in  reference 
to  some  bonds  held  by  him,  shows  that  such  was  his  under- 
standing of  his  obligations.  On  receipt  of  the  notice  from 
the  trustees,  he  delivered  to  them  three  bonds  of  the  five 
for  which  he  had  signed  the  contract,  and  took  the  certifi- 
cate of  the  trustees  that  he  was  entitled  to  receive  new 
bonds  therefor.  His  acts  show  that  he  understood  and 
assented  to  this  construction  of  the  agreement. 

The  second  question  is,  whether  the  trustees  gave  to  the 
plaintiff,  the  requisite  notice.  In  September,  I860,  notice 
was  given  by  the  trustees  to  the  bondholders,  among  whom 
was  the  plaintiff,  that  it  was  necessary  that  they  should 
have  the  immediate  control  and  possession  of  the  bonds, 
and  requesting  the  holders  to  deposit  their  bonds  with  the 
trustees  before  the  31st  October,  1860.  The  plaintiff 
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received  this  notice,  and  complied  with  it  by  a  deposit  of 
three  bonds.  The  contract  does  not  require  a  personal 
demand.  This  may  be  made  in  writing,  and  I  am  at  a  loss 
to  see  why  the  notice  so  served  upon  the  plaintiff  was  not 
in  all  respects  a  sufficient  demand,  and  one  which  rendered 
compliance  with  it  necessary  by  those  who  wished  to  avail 
themselves  of  the  benefits  of  the  contract.  The  demand 
was. in  writing.  It  specified  the  articles  demanded,  and 
stated  the  time  of  performance.  It  was  in  all  respects  full 
and  sufficient,  and  the  personal  service  of  it  upon  the  plain- 
tiff rendered  the  demand  complete. 

There  is  another  fact  found  by  the  referee,  which  shows 
that  the  plaintiff  is  not  now  entitled  to  the  relief  he  asks. 
Upon  the  sale  of  the  road,  the  amount  of  the  purchase 
money  yielded  sixty  per  cent,  on  the  bonds  held  by  the 
plaintiff.  This  amount  the  trustees  were  required  to  pay 
into  court  for  the  use  of  the  plaintiff,  before  they  could 
obtain  the  title  to  the  road.  .This  money  still  remains  in 
court,  to  the  credit  of  the  plaintiff.  He  has  been  paid  in 
this  way  the  amount  to  which  he  was  entitled  as  a  creditor 
of  the  old  company,  on  the  foreclosure.  Not  having  com- 
plied with  the  terms  of  the  contract,  he  has  no  right  to 
claim  any  benefits  under  it. 

Something  was  said  upon  the  argument  in  the  plaintiff's 
favor,  upon  the  ground  that  inasmuch  as  these  bonds  were 
in  the  hands  of  the  trustees,  and  they  could  make  the 
exchange,  that  equity  would  not  work  a  forfeiture  of  the 
plaintiff's  property,  by  holding  him  to  a  strict  performance 
of  his  contract.  While  this  is  a  rule  sometimes  sanctioned, 
it  is  never  adopted  where  a  greater  injustice  would  be 
inflicted  on  the  other  party.  And  where  in  consequence 
of  the  non-performance  of  the  party  peeking  the  aid  of  a 
court  of  equity  to  relieve  him  from  the  loss  sustained  by 
him  thereby,  other  persons  have  been  compelled  to  raise 
large  sums  of  money  to  pay  off  the  claims  held  by  him,  it 
can  hardly  be  equitable  to  say  that  the  mere  interest  on 
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the  money  while  lying  unemployed  in  court,  would  be  a 
sufficient  compensation.     If  all  the  bondholders  had  refused 
to  deposit  their  bonds,  as  the  plaintiff  did,  and  the  trustees 
had  been  compelled  to  raise  the  whole  of  the  purchase 
money'to  pay  for  the  road,  it  would  hardly  be  urged  that 
they  all  could  come  in,  after  the  purchase  had  been  com-' 
pitted,  and  been  found  to  be  a  profitable  investment,  and 
elect  to  become  interested  therein.     If  they  all  could  not, 
I  see  no  reason  why  any  one  of  them  should  have  the  right  • 
to  such  an  election. 

The  judgment  should  be  reversed,  the  report  of  the 
referee  set  aside  and  a  new  trial  ordered,  costs  to  abide 
event. 


.SUPREME  COURT. 

IN  THE  MATTER  OF  RfiPAVING    FuLTON  STREET,  in  the  City 

of  Brooklyn,  with  Belgian  Pavement*. 

Trie  substitution  of  a  new  and  different  kind  of  pavement  from  that  existing  on  a 
public  street  is  not  a  repair  of  the  street,  and  a  local  assessment  may  be  laid  for 

,     the  expense  thereof,  even  where  the  whole  width  of  the  street  is  not  so  repaved. 

The  act  of  1858  (Laws  of  1858,  chap.  338),  does  not  apply  to  matters  preliminary 
to  the  commencement  of  the  proceedings  in  assessments,  and  through  which 
jurisdiction  is  acquired.  Objections  that  go  to  the  jurisdiction  or  powerto  make 
the  assessment,  are  not  to  be  considered  in  the  proceedings  authorized  by  that 
act,  and  only  irregularities  or  frauds  in' the  making  and  laying  the  assessment. 

Kings  county,  September,  1865. 

Before  WM.  W.  SCRUGHAM,  Justice. 

TWENTY-TWO  petitions  under  act  of  1858  (extended  to 
embrace  Brooklyn  in  1862),. to  have  assessments  on  peti- 
tioners for  repaving  with  Belgian  pavement  vacated.  Ful- 
ton street,  having  then  a  cobble-stone  pavement,  was 
repaved  with  Belgian  pavement  throughout  its  whole  length* 
But  the  centre  of  the  street,  between  the  railroad  tracks 
there  laid,  was  not  so  repaved. 
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JESSE  C.  SMITH  and  P.  V.  R.  STANTON,  for  petitioners, 

contended  that  such  repaving  was  only  a  repair  of  the 
street,  and  not  a  new  paving,  for  the  expense  of  which  a 
local  assessment  could  be  laid.  That  the  petition  for  the 
improvement  was  not  signed  by  a  sufficient  number  of  pro- 
perty owners  (a  majority  of  the  owners  of  land  along  the 
line  of  the  improvement),  &c.  « 

JOHN  G.  SCHUMAKER,  Corporation  Counsel,  and 
SIDNEY  J.  LOWELL,  Assistant  do.,  contra. 

That  the  statute  under  which  these  proceedings  are 
brought  (Chap.  338,  Laws  1858),  is  intended  only  to  apply 
-to  frauds  or  irregularities  in  the  conducting  of  the  pro- 
ceedings by  which  an  assessment  is  laid,  after  jurisdiction 
has  been  attained  by  the  municipality,  and  does  not  apply 
to  matters  preliminary  to  the  commencement  of  the  pro- 
ceedings, and  through  which  jurisdiction  is  acquired. 

SCRUGHAM,  J.  The  petitioners  seek  to  vacate  the  assess- 
ments by  proceedings  under  chapter  338,  of  laws  of  1858, 
and  the  act  of  1862  making  the  provisions  of  that  chapter 
applicable  to  the  city  of  Brooklyn.  The  application  is 
founded  on  alleged  legal  irregularities  in  the  proceedings 
relative  to  the  assessment.  •  It  is  claimed  that  the  work 
for  which  the  assessment  was  laid  was  not  a  local  improve- 
ment, the  subject  of  local  assessment,  but  the  repair  of  a 
street  which  was  chargeable  upon  the  city  generally,  and 
that  in  making  it  the  subject  of  an  assessment  an  irregu- 
larity was  committed.  The  improvement  contemplated 
the  removal  of  the  whole  of  the  existing  pavement  on  each 
side  of  the  railroad  track,  and  the  substitution  for  it  of 
another  of  an  entirely  different  character.  For  aught  that 
appears,  the  existing  pavement  was  at  the  time  in  good 
repair,  and  the  object  was  not  to  make  it  better,  but  to 
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remove  it  altogether,  and  to  substitute  for  it  one  of  a  better 
kind  ;  "thus  improving  the  street  by  making  the  carriage 
way  better  than  it  could  have  been  made  by  any  repairs 
or  alterations  that  could  have  beep  made  in  the  existing 
pavement.  The  demolition  of  a  structure,  and  its  replace- 
ment by  one  of  a  different  character,  cannot  be  considered 
a  repair  of  that  structure. 

Another  alleged  irregularity  is,  that  the  petitioners  for 
the  improvement  did  not  constitute  a  majority  of  the  per- 
sons owning  the  land  situated  on  the  line  of  the  proposed 
improvement,  each  of  such  persons  being  the  owner  of  at 
least  one  building  lot  on  said  line,  of  the  usual  size  of  city 
lots.  This  is  not,  in  my  judgment,  one  of  those  legal  irregu- 
larities for  which  the  act  of  1858  was  designed  to  afford  a 
summary  remedy.  It  relates  to  a  matter  preliminary  to 
the  assessment,  and  asserts  a  want  of  jurisdiction  in  the 
common  council  to  make  the  improvement  "and  the  conse- 
quent assessment.  Both  of  the  irregularities  complained 
of  are  of  this  character. 

The  common  council  of  Brooklyn  have  no  right  or  power 
to  charge  expenses  of  making  repairs  on  existing  improve- 
ments by  local  assessment,  nor  to  undertake  such  an 
improvement  as  this  except  upon  such  a  petition  as  is 
required  by  the  statute,  and  their  resolution  or  ordinance 
purporting  to  do  so  is  not  a  mere  irregularity  but  a  nullity. 
Persons  aggrieved  by  an  assessment  made  in  either  of  these 
cases,  have  a  sufficient,  easy  and  direct  remedy  by  certio- 
rari  or  action,  and  it  was  not  necessary  for  their  redress 
that  any  new  proceeding  should  be  authorized.  It  was, 
however,  difficult  before  this  act,  for  an  individual  whose 
property  had  been  assessed  by  lawful  authority,  to  get 
redress  for  damage  he  might  sustain  by  reason  of  any  fraud 
or  irregularity  in  the  proceedings  of  the  assessors  or  others 
charged  with  making  the  assessment,  and  this  act  of  1858 
was  intended*  to  afford  such  remedy.  It  does  not  autho- 
rize the  annulling,  as  an  entirety,  of  the  whole  assessment 
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shown  on  the  assessment  list,  but  only  the  vacation  of  the 
particular  assessment  against  the  property  of  the  petitioner 
in  the  proceedings,  and  it  provides  for  the  reassessment  of 
the  land  for  such  amount  as  would  have  been  justly  charge- 
able if  fraud  or  irregularity  had  not  been  committed.  This 
provision,  and  that  in  section  3,  directing  the  officer  having 
charge  of  the  assessment  lists  to  cancel  thereon  the  vacated 
assessment,  indicate  that  the  act  was  not  intended  to  apply 
to  cases  where  an  assessment  could  not  be  mavde  for  want 
of  power  or  jurisdiction,  for  in  that  case  the  assessment 
list  is  a  nullity,  and  a  reassessment  could  not  be  made. 

The  motion  of  the  petitioners  to  vacate  the  assessment 
is  denied. 


SUPREME  COURT. 
HENRY  Z.  PERSON,  appellant  agt.  WM.  H.  GIVER,  respondent. 

Where  the  defendant  received  the  plaintiff's  property  under  an  agreement  to 
return  it  at  a  certain  time  or  to  pay  to  plaintiff  a  certain  sum  for  its  value,  and 
subsequent  to  the  time  limited  for  its  return  the  defendant  paid  to  plaintiff  a 
part  of  the  stipulated  value,  and  gave  his  due  bills  for  the  balance,  and  on  the 
defendant's  refusal  to  return  the  property  on  demand  of  the  plaintiff 'subse- 
quently made  (having  in  fact  been  sold  by  defendant),  or  to  pay  the  due  bills, 
held,  that  the  defendant  was  liable  in  an  action  for  the  conversion  .of  the  pro- 
perty, and  was  properly  held  to  bail  therein. 

The  original  contract  was  not  one  of  sale,  but  of  bailment,  and  the  subsequent 
payment  and  giving  of  the  due  bills  by  the  defendant,  did  not  affect  the  right  of 
the  plaintiff  to  maintain  his  action  for  conversion.  (DANIELS,  J.  dissented. 
See  his  opinion  at  special  term,  28  How.  139,  which  decision  is  here  reversed.) 

Erie  General  Term,  September,  1865. 

Before  MARVIN,  GROVER  and  DANIELS,  Justices. 

APPEAL  from  order  vacating  order  of  arrest  (Reported  at 
Special  Term,  28  How.  Pr.  R.  139).  The  action  is  tort,  for 
converting  an  instrument  called  an  engineer's  transit.  The. 
order  of  arrest  was  made  upon  the  affidavit  of  the  plaintiff, 
in  which  he  stated  that  sometime  in  October,  1854,  at 
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Giver's  request,  he  loaned  to  him  the  "  transit,"  and  that 
Giver  was  to  return  the  same  to  him  in  the  spring  of  1855, 
or  pay  him  the  value  thereof.  It  is  then  stated  that  Giver 
neither  paid  for  or  returned  the  property,  but  converted  it 
to  his  own  use.  Giver  in  his  affidavit,  upon  Avhich  motion 
to  vacate  the  order  of  arrest  was  made,  says,  in  substance, 
that  he  owned  the  transit  and  some  other  property,  and 
that  in  September,  1854,  being  indebted  to  the  plaintiff  in 
about  the  sum  of  $190,  he  delivered  to  him  the  property 
as  security  for  the  payment  of  the  debt,  and  that  soon  after 
he  obtained  from  the  plaintiff  the  transit  and  then  went 
west,  and  in  the  summer  of  1857  sent  to  the  plaintiff  $50, 
the  receipt  of  which  the  plaintiff  acknowledged ;  that  in 
October,  1863,  the  plaintiff  having  sold  the  other  property, 
made  up  a  statement  of  the  amount  still  owing  to  him,  and 
he,  Giver,  gave  a  promissory  note  therefor,  amounting  to 
$60  or  $65. 

The  plaintiff  made  an  affidavit  which  was  used  in  oppo- 
sition to  the  motion,  in  which  he  states  an  absolute  pur- 
chase of  the  transit  and  other  property  from  the  defendant, 
in  payment  of  the  debt  owing  to  him.  He  states  that  after- 
wards the  defendant  applied  to  him  for  the  loan  of  the 
transit  until  the  following  spring,  promising  to  return  the 
same  then  to  the  plaintiff  or  to  pay  him  the  value  thereof 
in  money,  and  that  he  loaned  the  transit  to  him  on  such 
terms.  That  defendant  soon  after  left  the  state  and 
remained  away  until  1863.  He  states  that  he  received  the 
$50  from  the  defendant  in  1857  ;  that  he  had  sold  the  other 
property  for  $32.50;  that  in  October,  1863,  he  >  saw  the 
defendant  and  demanded  of  him  the  transit,  and  was 
informed  by  defendant  that  he  had  sold  it  and  could  not 
return  it.  The  plaintiff  demanded  pay  for  the  transit,  and 
the  defendant  alleged  inability  to  pay,  and  claimed  that 
the  plaintiff'  should  only  demand  a  sum  sufficient  to  pay 
the  old  debt,  amounting  to  $81  ;  that  the  defendant  then 
made  and  delivered  to  him  two  due  bills,  one  for  $45,  and 
VOL.  XXIX.  28 
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the  other  $36.  Copies  of  these  notes  are  given.  They 
were  to  be  paid  with  use,  and  were  due.  He  states  that 
no  United  States  revenue  stamps  were  used,  and  that 
nothing  was  said  about  stamps;  that  he  would,  however, 
have  accepted  the  sums  named  in  the  due  bills  in  satisfac- 
tion, &c.,  for  the  transit,  at  any  time  prior  to  April  18, 
1864,  when  the  defendant  wrote  to  him  in  substance  that 
he  did  not  intend  to  pay,  and  then  this  action  was  com- 
menced. He  then  stated  that  he  never  sold  the  transit  to 
the  defendant,  or  authorized  him  to  sell  it,  or  affirmed  the 
sale,  or  made  any  bargain  other  than  as  before  stated ;  that 
he  did  not  accept  or  receive  the  due  bills  in  settlement  or 
payment  of  his  claim  against  the  defendant,  nor  had  he 
given  him  any  credit,  or  in  any  way  waived  the  tort  com- 
mitted by  the  defendant  in  selling  the  transit  and  con- 
verting it  to  his  own  use. 

P.  G.  PARKER,  for  plaintiff". 

W.  B.  MCMASTERS,  for  defendant. 

MARVIN,  J.  According  to  the  statement  of  the  plaintiff, 
the  "  transit  "  was  loaned  to  the  defendant  to  use  for  a 
definite  time,  when  it  was  to  be  returned  to  the  plaintiff 
or  its  value  paid  by  the  defendant.  It  was  loaned  to  the 
defendant  to  use  upon  such  terms.  The  defendant  did  not 
return  the  property  at  the  time  specified,  nor  did  he  pay 
its  value. 

In  whom  was  the  property  in  the  mean  time  ?  Was  the 
agreement  between  the  parties  a  sale  of  the  transit  on  con- 
dition, called  sometimes  a  "  contract  of  sale  or  return  ?" 
(See  1  Parsons  on  Con.  450.)  A  sale  of  goods  is  the 
exchange  thereof  for  money,  or  more  precisely,  it  is  the 
transfer  of  the  property  in  goods  from  a  seller  to  a  buyer, 
for  a  price  paid  or  to  be  paid  in  money.  And  all  that  is 
necessary  to  constitute  the  sale  at  common  law,  is  the 
agreement  of  competent  .parties  that  the  property  in  the 
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subject  matter  shall  pass  from  the  seller  to  the  buyer  for  a 
fixed  price  (Par.  Mer.  L.  41,  42).  The  author  adds  :  "The 
sale  is  made  when  the  agreement  is  made.  The  completion 
of  the  sale  does  not  depend  upon  the  delivery  of  the  goods 
by  the  seller,  nor  upon  the  payment  of  the  price  by  the 
buyer.  By  the  mutual  assent  of  the  parties  to  the  terms 
of  the  sale,  the  buyer  acquires  at  once  the  property  and 
all  the  rights  and  liabilities  of  property,  so  that  in  case  of 
loss  or  depreciation  of  the  articles  purchased,  the  buyer 
will  be  the  sufferer,  as  he  will  be  the  gainer  by  any  increase 
in  their  value." 

Conditions  may  be  annexed  to  sales,  and  the  law  in  some 
cases  will  imply  conditions.  In  every  sale,  unless  other- 
wise expressed,  there  is  an  implied  condition  that  the  price 
shall  be  paid  before  the  buyer  has  a  right  to  possession, 
and  this  is  a  condition  precedent  (1  Par.  on  Con.  448). 
The  property  in  the  thing  sold,  and  the  possession  or  right 
to  possession,  are  distinct  and  different  things.  In  a  com- 
pleted sale  the  property  in  the  thing  sold  passes  to  the 
purchaser;  one  of  these  things  implies  the  other;  if  the 
property  passes  then  it  is  a  completed  sale,  and  if  a  com- 
pleted sale  then  the  property  passes  (1  Par.  on  Con.  440). 

These  rules  apply  to  conditional  sales  ;  that  is,  the  pro- 
perty in  the  thing  passes  by  a  conditional  sale,  though  the 
sale  may  be  defeated  or  avoided  sometimes  by  the  non-per- 
formance of  the  condition.  (See  I  Par.  on  Con.  448,  et  seq. ; 
Par.  on  Mer.  L.  55.)  Hence  in  sales  on  condition  that  the 
'buyer  may  return  the  property  within  a  fixed  or  reasonable 
time,  the  property  in  the  goods  passes  to  the  purchaser, 
and  if  he  fails  to  return  the  goods  the  sale  becomes  abso- 
lute, and  the  price  of  the  goods  may  be  recovered  in  an 
action  for  goods  sold  and  delivered  (1  Par.  on  Con.  450), 
and  see  also  the  cases  cited  in  the  opinion  of  the  learned 
justice  at  special  .term  in  this  case  (reported  in  28  How.  139), 
among  them  Moss  agt.  Sweet  (3  Eng.  L.  fy  Eq.  R.  371),  in 
which  the  sale  of  the  goods  was  with  the  option  of  return 
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ing  them,  and  not  being  returned,  the  action  was  for  goods 
sold  and  delivered.  Reference  is  also  made  to  a  note  at 
the  end  of  the  case  referring  to  some  cases  in  this  country, 
as  analogous  to  the  contract  of  "  sale  or  return "  in 
England.  They  are  cases  where  manufacturers  deliver 
large  quantities  of  their  goods  to  retailers,  who  upon  set- 
tlement pay  for  what  they  sell,  with  the  privilege  of  return- 
ing the  remainder.  In  such  cases  it  is  said  that  the  pro- 
perty does  not  become  the  retailer's,  and  cannot  be  attached 
by  his  creditors.  The  person  so  receiving  the  property  is 
regarded  as  a  factor  or  agent  for  the  other  party.  Then 
follows  the  case  of  Dearbon  agt.  Turner  (16  Maine  R.  17), 
holding  that  ordinarily,  in  the  absence  of  the  relation  of 
principal  and  agent,  if  the  owner  delivers  his  goods  to 
another  and  takes  his  promise  to  return  the  same  on  a  day 
specified,  or  pay  a  sum  of  money  therefor,  the  property  in 
the  chattel  passes  to  the  latter  at  the  time  of  delivery,  and 
he  may  sell  the  same,  and  pass  the  property  as  against  the 
former  owner,  even  before  the  time  specified  for  its  return 
has  elapsed.  This  case  is,  perhaps,  more  nearly  like  the 
case  under  consideration  than  any  other.  But  I  understand 
from  it  simply  this,  that  when  goods  are  delivered  to  a 
person  upon  his  promise  to  return  them  or  pay  for  them, 
and  the  relation  of  principal  and  agent  does  not  exist 
between  the  parties,  the  court  will  hold  the  facts  as  consti- 
tuting a  conditional  sale ;  that  is,  that  the  party  to  whom 
the  goods  were  delivered  actually  purchased  them  upon  the 
condition  expressed.  Parties  may  by  agreement,  make  a 
condition  precedent  to  the  vesting  of  the  property,  and  in 
such  cases  the  property  will  not  vest  until  the  condition  is 
performed.  They  may  agree  expressly  that  the  property 
shall  remain  the  property  of  the  seller  until  the  happening 
of  the  event  specified,  or  they  may  insert  any  other  valid 
condition  to  be  performed  before  the  vesting  of  the  pro- 
perty (Blackburn  on  Con.  of  Sale.  167).  These  agreements 
are  sometimes  classed  with  agreements  of  sale.  They  are 
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agreements  to  sell  on  a  condition  precedent,  but  they  are 
not  actually  sales,  though  they  may,  by  the  performance 
of  the  precedent  condition  become  actual  sales.  Until  the 
condition  be  performed  the  purchaser  has  no  interest  in  the 
thing  itself,  and  the  owner  may  sell  it  to  another,  rendering 
himself  liable  to  the  first  purchaser  for  a  breach  of  his 
executory  agreement.  In  Mires  agt.  Salesby  (2  Mod.  243, 
cited  in  Black,  on  Con.  of  Sale,  168),  the  owner  of  sheep 
agreed  with  A  that  he  should  take  and  pasture  the  sheep 
an  agreed  time  for  an  agreed  price,  and  if  at  the  end  of 
the  time  A  would  pay  a  certain  price  for  the  sheep,  he 
should  have  them.  Before  the  time  expired  the  owner  sold 
the  sheep  to  Mires,  and  it  was  held  that  he  acquired  the 
property  in  the  sheep,  and  that  there  was  no  sale  to  A. 
See  also  Neidig  agt.  Eiler  (18  JJbb.  Pr.  R.  353),  a  bailment 
with  a  contract  to  sell  at  the  end  of  the  bailment,  upon  the 
payment  of  certain  sums  in  the  meantime.  It  was  held 
that  there  was  no  sale. 

In  the  case  under  consideration,  did  the  agreement  upon 
which  the  transit  was  delivered  amount  to  a  sale  ?  Did 
the  property  vest  in  the  defendant  ?  There  was  certainly 
no  present  purchase.  It  was  delivered  upon  a  contract  of 
loan  for  use  for  a  certain  time,  and  to  be  then  returned  or 
paid  for.  It  was  a  bailment  of  the  "  transit  "  for  a  cer- 
tain time,  to  be  used  by  the  borrower,  without  paying  for 
the  use.  (2  Kent's  Com.  573,  3d  ed.  ;  Story  on  Bail.  §  219, 
et  seq.)  The  bailee  was  bound  by  law  to  return  the  spe- 
cific thing,  and  his  agreeing  to  do  so  did  not  increase  his 
legal  liability.  But  it  is  supposed  that  his  promise 
expressed  to  return  it  or  pay  for  it,  changed  the  character 
of  the  agreement  into  a  conditional  sale.  It  seems  to  me 
that  this  is  not  the  proper  construction  to  place  upon  the 
acts  of  the  parties.  I  repeat  there  was  no  express  agree- 
ment to  purchase,  nor  any  express  agreement  to  sell  upon 
any  terms,  and  I  think  none  should  be  implied  from  the 
facts.  The  express  agreement  was  a  loan  for  use — a  bail- 
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merit.  The  express  promise  to  return  or  pay  for  the  chattel, 
may  have  made  the  defendant  an  insurer  against  all  acci- 
dents to  the  thing  loaned,  whereas  without  such  under- 
taking he  would  not  be  liable  for  all  accidents  or  injuries 
(Story  on  Sail.  §  240,  et  seqj.  The  parties  to  a  bailment 
may,  by  contract,  modify  their  common  law  liabilities.  The 
obligations  of  the  borrower'  may  be  less  or  more,  as  the 
parties  shall  agree  (Story  on  Bail.  §§  238,  252).  If  the 
borrower  undertakes  for  all  perils,  he  will  become  charge- 
able for  any  loss  caused  by  his  engagement,  although  he 
would  not  be  otherwise  chargeable.  The  defendant  under- 
took to  return  the  transit  borrowed  or  pay  its  value ;  he 
thus  assumed  all  perils.  The  contract  was  not  one  of  sale. 
This  construction  gives  effect  to  all  the  terms  of  the  agree- 
ment. It  is,  I  submit,  reasonable  and  practicable,  and  in 
accordance  with  the  rule  that  effect  must  be  given  to  every 
part  of  an  agreement  if  reasonably  practicable.  (See 
Westcott  agt,  Thompson,  18  JV.  F.  R.  366.) 

If  we  consult  the  defendant's  affidavit,  we  shall  come  to 
the  same  result.  He  does  not  claim  that  he  made  any  pur- 
chase whatever.  His  position  is  that  he  delivered  the 
transit  and  some  other  property  to  the  plaintiff  as  security 
for  the  payment  of  a  debt  owing  by  him  to  the  plaintiff, 
and  that  he  afterwards  obtained  the  transit  from  the  plain- 
tiff and  went  west,  and  some  three  years  thereafter  remitted 
to  the  plaintiff  $50,  on  account,  I  suppose  he  claims,  of  the 
debt.  He  does  not  deny  that  he  converted  the  property 
by  selling  it.  I  apprehend  that 'these  facts  would  make 
him  a  tort  feasor.  But  he  claims  that  a  settlement  was 
effected  in  October,  1863,  after  he  returned  to  this  state, 
and  that  he  gave  his  promissory  note.  He  in  fact  gave 
two  unstamped  notes.  But  I  shall  not  stop  to  consider  the 
consequences  arising  from  the  omission  to  place  revenue 
stamps  upon  the  notes,  and  the  refusal  of  the  defendant  to 
pay  them.  The  defendant  had  previously  converted  the 
transit,  Did  the  taking  of  the  notes  affect  the  right  of  the 
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plaintiff  to  maintain  this  action  ?  There  was  no  accord 
and  satisfaction,  and  there  was  certainly  no  merger  of  the 
right  of  action  for  the  conversion.  If  the  defendant  had 
paid  the  notes,  there  would  have  been  an  accord  and  satis- 
faction. (See  Jacob's  L.  Diet.  "Accord;"  Bouv.  L.  D. 
"  Accord,"  C.  W.  390,  and  cases  cited.)  The  receipt  of  the 
$50  remitted  from  the  west  in  1857,  was  perhaps  some 
evidence  tending  to  prove  a  sale,  but  all  the  other  evidence 
in  the  case  is  to  the  contrary,  and  we  should  not  be  justi- 
fied, from  this  fact,  in  finding  a  sale  or  an  agreement  to 
sell.  The  payment  of  this  $50  should  undoubtedly  go  in 
mitigation  of  damages. 

In  any  view  which  I  am  able  to  take  of  the  facts,  it 
seems  to  me  that  the  order  of  arrest  should  not  have  been 
vacated.  If  it  should  not  appear  upon  the  trial  that  the 
defendant  was  guilty  of  a  conversion  of  the  property,  or 
if  it  should  appear  that  he  was  not  liable  ^n  this  form  of 
action,  the  verdict  will  be  in  his  favor,  his  bail  will  be  dis- 
charged, and  he  will  not  be  liable  to  imprisonment  (Frost 
agt.  McCarger,  14  How.  Pr.  R.  131). 

The  order  appealed  from  should  be  reversed,  and  the 
order  of  arrest  affirmed. 

GROVER,  J.,  concurred. 

DANIELS,  J.,  dissented. 


SUPREME  COURT. 
CHARLES  KELSY  agt.  JOHN  M.  TREMAINE. 

Where  under  section  154  of  the  Code,  the  plaintiff  fails  to  reply  or  demur  to  the 
new  matter  in  the  answer  constituting  a  counter-claim,  the  defendant  is  not 
entitled  to  a  judgment  for  the  full  amount  thereof,  unless  the  plaintiff  fails  to 
establish  his  cnusf  of  action,  and  he  can  only  recover  the  excess  over  the  plain- 
tiff's recovery,  where  the  plaintiff  succeeds  as  to  any  part  of  his  claim. 
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Special  Term,  Kings  County,  September  18,  1865. 
MOTION    by  defendant  for  judgment  on    counter-claim, 
under  section  154  of  the  Code. 

G.  A.  SEIXAS,  for  the,  motion. 

•>  / 

D.  P.  BARNARD,  contra. 

LOTT,  J.  It  is  provided  by  section  154  of  the  Code,  as 
amended  by  chapter  392  of  the  laws  of  1863,  that  "if  the 
answer  contain  a  statement  of  new  matter  constituting  a 
counter-claim,  and  the  plaintiff  fail  to  reply  or  demur 
thereto  within  the  time  prescribed  by  law,  the  defendant 
may  move  on  a  notice  of  not  less  than  ten  days,  for  such 
judgment  as  he  is  entitled  to  upon  such  statement,  and  if 
the  case  require  it,  a  writ  of  inquiry  of  damages  may  be 
issued." 

A  defendant  to  avail  himself  of  the  benefit  of  that  pro- 
vision, must  make  out  a  case  entitling  him  to  a  judgment 
for  some  amount.  If  he  admits  the  plaintiff's  claim,  or 
puts  it  in  issue  by  his  answer,  he  must,  for  the  purposes 
of  the  motion  under  that  section,  be  considered  as  con- 
ceding the  plaintiff's  right  of  recovery  to  the  amount  of 
his  claim.  A  counter-claim  when  admitted  will  not  entitle 
the  defendant  to  a  judgment  for  the  full  amount  thereof, 
unless  the  plaintiff  fails  to  establish  his  cause  of  action, 
and  he  can  only  recover  the  excess  over  the  plaintiff's 
recovery  where  the  plaintiff  succeeds  as  to  any  part  of  his 
claim.  The  plaintiff  by  omitting  to  reply  to  a  counter- 
claim, only  admits  that  every  material  allegation  constitu- 
ting it  "shall,  for  the  purposes  of  the  action,  be  taken  as 
true."  Th£  effect  of  that  admission  is  that  the  amount  so 
counter-claimed  may  be  deducted  from  the  plaintiff's  claim, 
but  it  by  no  means  concedes  that  the  defendant  shall  be 
entitled  to  the  recovery  of  the  entire  sum,  irrespective  of 
the  demand  made  by  the  complaint. 

Applying  the  above  principles  to  the  present  case,  the 
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defendant  cannot  prevail  in  his  motion  for  judgment.  The 
plaintiff  claims  $375,  with  interest  on  the  whole  sum  from 
first  May,  1860,  and  on  $162.50,  part  thereof,  from  first 
November,  1859,  and  states  a  cause  of  action  in  his  com- 
plaint entitling  him  thereto.  The  defendant,  on  the  state- 
ment of  the  new  matter  in  his  answer  constituting  his 
counter-claim,  cannot,  in  any  view  of  the  facts  stated  by 
him,  be  entitled,  in  my  opinion,  to  an  allowance  to  that 
amount.  He  has,  therefore,  failed  to  establish  a  right 
to  any  judgment  under  the  section  of  the  Code  above 
referred  to.  % 

His  motion  must  consequently  be  denied. 


NEW  YORK  COMMON  PLEAS. 
MARY  E.  GOULD,  appellant  agt.  EDWARD  S.  GOULD,  respondent 

A.  married  woman  cannot  sue  her  husband  at  law.  Therefore,  a  married  woman 
living  apart  from  her  husband,  caunot  maintain  an  action  of  ejectment,  to 
recover  leasehold  premises  which  are  her  separate  property,  and  of  which  he 
holds  possession.  (DALY,  J.  dissenting.) 

General  Term,  May,  1865. 

Before  DALY,  F.  /.,  BRADY  and  CARDOZO,  Judges. 

APPEAL  from  the  judgment  of  the  special  term  dismissing 
the  plaintiff's  complaint.  This  action  was  brought  to 
recover  the  possession  of  the  leasehold  premises  No.  186 
Clinton  Place,  and  was  in  the  nature  of  an  action  of  eject- 
ment. The  leasehold  had  been  settled  upon  the  plaintiff 
by  her  father,  Cornelius  Dti  Bois,  in  1842,  "to  have' arid 
to  hold  the  same,  and  the  rents,  issues  and  profits  of  said 
premises  unto  the  said  Mary  Elizabeth  Gould,  for  the  term 
of  her  natural  life,  to  her  sole  and  only  proper  use  and 
benefit  and  behoof,  free  from  all  interference  of  her  said  or 
any  future  husband  "  &c. 
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The  plaintiff  and  defendant  were  married  in  1833.  They 
lived  together  in  this  house  from  1836  to  1855.  They  had 
two  children.  In  1855  an  agreement  for  an  amicable  sepa- 
ration was  entered  into  between  them.  This  agreement 
wasx  offered  in  evidence  by  the  plaintiff,  but  excluded  by 
the  court,  on  the  ground  that  it  was  void  because  it  con- 
templated a  separation  on  a  future  day.  In  July,  1855, 
Mrs.  Gould  left  the  house  and  went  to  Europe,  being  accom- 
panied by  her  daughter,  who  was  of  full  age,  and  by  her 
son,  aged  eighteen,  and  there  she  has  since  resided.  Mr. 
Gould  remained  in  the  house,  and  refused  to  give  up  the 
possession  thereof.  This  action  was  brought  to  recover 
the  possession  of  the  premises,  with  damages  for  the  with- 
holding thereof.  It  was  tried  in  1861,  before  BRADY,  J., 
and  a  jury,  and  he  dismissed  the  complaint  upon  the 
grounds : 

First.  That  the  evidence  established  that  the  plaintiff 
and  defendant  were  husband  and  wife,  and  that  this  action 
could  not  be  maintained. 

Second.  That  the  plaintiff's  remedy  is  in  equity,  and  not 
in  law. 

LEWIS  L.  DELAFIELD,  for  the  appellant. 

I.  Under  these  conveyances  Mrs.  Gould  held  the  premises 
as  her  separate  property,  entirely  independent  of  her  hus- 
band, who  had  no  legal  or  equitable  title  therein.  These 
points  have  been  determined  in  her  favor  in  two  cases 
decided  at  the  general  term  of  the  supreme  court.  (Van- 
dervoort  agt.  Gould,  February  Term,  1862  ;  Gould  agt.  Van- 
dervoort  and  Gould,  December,  1859.) 

In  the  latter  case,  Judge  CLERKE  delivering  the  opinion 
of  the  court,  says  :  •'  The  principal  if  not  the  sole  ground 
upon  which  this  application  rests,  is  that  at  the  time  of 
the  settlement  of  the  house  on  Mrs.  Gould,  it  was  intended 
by  all  the  parties  to  that  act  to  secure  it  in  her  name  for 
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the  occupation  of  the  plaintiff  and  his  family,  in  such  a 
manner  that  he  could  not  be  deprived  of  it  during  his  life 
by  any  act  of  Mrs.  Gould;  and  that  she  could  not  dispose 
of  it  or  alienate  it  in  any  way  during  coverture.  If  this 
was  the  intention,  the  person  establishing  it  and  interested 
in  it,  failed  in  a  very  marked  manner  to  provide  or  afford 
any  evidence  of  it.  *  There  is  no  evidence  what- 

ever that  any  interest,  express  or  implied,  legal  or  equita- 
ble, was  reserved  for  the  benefit  of  the  plaintiff  at  the  time 
the  assignment  was  made  by  the  plaintiff's  brother  to  Mr. 
Du  Bois.  It  would  be  the  merest  trifling  to  attempt  to 
extract  any  such  design  from  that  transaction.  The  most 
that  could  be  attempted  with  any  show  of  plausibility, 
would  be  to  speculate,  from  the  circumstances,  what  the 
parties  might  possibly  have  designed ;  but  surely  no  court 
of  justice  will  base  any  action  upon  surmises  so  slender 
and  unsatisfactory.  The  settlement  upon  Mrs.  Gould  was 
complete  ;  the  husband  was  expressly  excluded  from  any 
interest  or  interference  with  it.  And  this  determines  the 
application." 

II.  "There  is  no  doubt  that  prior  to  the  acts  of  1848 
and  1849,  for  the  more  effectual  protection  of  the  property 
of  married  women,  that  upon  the  facts  appearing  in  this 
case,  Mrs.  Gould  would  have  been  protected  in  equity  in 
the  enjoyment  of  this  property."  (Per  MASON,  /.  in  Van- 
demoort  agt.  Gould,  supra  ;  Jaques  agt.  Meth.  Epis.  Church, 
17  Johns.  R.  548  ;  Wadham  agt.  American  Home  Missio?iary 
Society,  2  Kern.  R.  424.) 

1.  She  would  have  been  regarded  as  to  this  property  as 
a  feme  sole,  and  have  been  entitled  to  enjoy  it  in  her  own 
manner,  without   the  interference,  and  even   against  the 
wishes  of  her  husband,  who  would  have  been  treated  as  a 
stranger.     She  could  have  sued  him  in  her  own  name  to 
prevent  his  interfering  with,  and   to  obtain  the  possession 
of  this  property,  and  she  could  have  been,  sued  by  him. 

2.  Contracts  between  husband  and  wife,  although  abso- 
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lutely  void  at  law,  were  recognized  by  courts  of  equity, 
which  protected  the  wife's  separate  property,  and  treated 
her  as  a  distinct  person  whenever  justice  required  it. 
Courts  of  equity  having  created  the  wife's  separate  estate, 
assumed  the  exclusive  protection  and  control  over  it. 

3.  Upon  this  principle,  courts  of  equity  entertained  suits 
brought  directly  by  the  wife   against  the   husband,   and 
administered  whatever  relief  the  parties  were  entitled  to 
in  conscience. 

4.  The  married  woman  might  sue  her  husband  in  equity, 
(a.)  Upon   an    agreement   for   a  separate    maintenance 

entered  into  directly  with  him,  without  trustees.  (Head 
agt.  Head,  3  Atk.  R.  295,  547  ;  Guth  agt.  Guth,  3  Brown's 
Ch.  R.  613;  Angler  agt.  Angier,  Free.  Chan.  497.)  In 
Legard  agt.  Johnson  (3  Ves.  Ch.  R.  358),  the  chancellor 
declined  to  interfere  solely  because  the  ecclesiastical  courts 
had  exclusive  cognizance  of  such  cases.  This  and  other 
decisions  of  Lord  R.OSLYN,  to  the  same  effect,  do  not  aifect 
the  jurisdiction  of  the  courts  of  this  sf  ate,  where  we  have 
no  ecclesiastical  tribunals.  (Jelinean  agt.  Jelinean,  2 
Desaus.  Ch.  R.  50  ;  Prather  agt.  Prather,  4  Id.  35 ;  Reeve's 
Domestic  Relations,  214  ;  Story's  Eq.  Jur.  §  1380  ;  Fireman's 
Ins.  Co.  agt.  Bay  and  others,  4  Barb.  R.  407.) 

(6.)  To  compel  the  specific  performance  of  agreements 
made  between  them,  without  the  intervention  of  a  trustee, 
both  before  and  after  marriage.  (Cannel  agt.  Buckle,  2 
Peere  Williams,  243.  244  ;  Sidney  agt.  Sidney,  3  Id.  264  ; 
Wright  agt.  Lord  Cadogan,  2  Eden's  Ch.  R.  253 ;  Atherley 
Marriage  Settlements,  161  and  125  ;  Cruger  agt.  Cruger,  5 
Barb.  R.  231 ;  Bradish  agt.  Gibbs  et  al.  3  Johns.  Ch.  R.  523 ; 
Livingston  agt.  Livingston,  2  Johns.  Ch.  R.  537.) 

(c.)  To  restrain  her  husband  from  interfering  with  her 
separate  estate,  and  to  obtain  the  control  of  it.  Martin 
agt.  Martin  (1  Corns.  R.  473),  in  all  its  principal  features, 
resembles  the  case  at  bar.  Mary  Martin  filed  a  bill  against 
her  husband,  and  Samuel  Richards,  her  trustee,  to  restrain 


NEW  YORK  PRACTICE  REPORTS.  445 


Gould  agt.  Gould. 


her  husband  from  controlling  or  interfering  with  certain 
real  estate  alleged  to  be  held  in  trust  for  her  by  Samuel 
Richards,  as  her  sole  and  separate  property.  When  the 
bill  was  filed  the  wife  was  living  apart  from  the  husband, 
having  left  him  in  consequence  of  alleged  cruel  treatment. 
He  appears  to  have  been  living  on  the  farm  which  consti- 
tuted her  separate  property,  and  the  object  was  to  remove 
him  therefrom  (p.  480).  The  first  question  was,  whether 
the  land  was  the  separate  property  of  the  wife ;  and  the 
second,  whether  any  transactions  subsequent  to  the  crea- 
tion of  the  trust  gave  the  husband  any  equitable  rights  in 
the  property.  The  court  answered  both  in  the  affirmative, 
and  awarded  the  plaintiff  the  relief  demanded,  subject  to 
a  lien  of  the  husband  upon  the  land  (for  money  advanced) 
to  the  extent  of  $3,000.  (Same  case  in  Chancery,  I  Hoff. 
Ch.  R,  462.) 

In  Strong  agt.  Skinner  and  others  (4  Barb.  R.  546),  an  / 
ante-nuptial  agreement  between  husband  and  wife,  without 
the  intervention  of  trustees,  whereby  each  agreed  that 
their  separate  respective  property  should  remain  separate, 
notwithstanding  the  coverture,  was  attacked.  The  court 
at  general  term  sustained  the  agreement,  and  held  :  "  By 
virtue  of  this  agreement,  Nancy  Skinner,  after  her  marriage 
with  R.  Skinner,  was  absolutely  a  feme  sole  with  respect  to 
her  separate  property,  and  she  retained  all  the  power  over 
it  which  she  could  have  exercised  as  a  feme  sole  if  her 
marriage  had  never  taken  place.  She  could,  with  her  sepa- 
rate property,  have  purchased  even  from  her  husband  any 
portion  of  his  property,  provided  the  purchase  was  bona 
fide,  and  for  a  valuable  consideration ;  and  she  could  have 
held  it  as  a  part  of  her  separate  estate  against  his  prior  as 
well  as  subsequent  creditors;  she,  with  respect  to  her  sep- 
arate estate  was  a  feme  sole,  as  well  in  her  dealings  with 
her  husband  as  with  the  rest  of  the  world  ;  she  could  have 
purchased  from  him  or  sold  to  him  as  a  feme  sole  ;  she 
could  have  borrowed  money  from  him  on  the  credit  of  her 
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separate   estate,  and  have    charged  such    estate  with  its 

•  .  repayment    in  equity "    (Gardner  agt.   Gardner,  22    Wend. 

529).     "  She  could  have  sued  or  been  sued  by  her  husband, 

or  have  become  a  substantial  party  against,  or  at  the  suit 

,   of  others  "  (20  Wend.  R.  573). 

In  Dyett  agt.  JV.  A.  Coal  Co.  (20  Wend.  R.  573),  it  was 
held  by  Mr.  Justice  COWEN,  that  "  it  follows  according  to 
the  same  case  (Jaques  agt.  Meth.  Epis.  Church],  that  she 
may  deal  with  her  husband  by  granting  the  estate  to  him, 
or  by  appropriating  the  estate  or  its  income  to  his  benefit, 
She  may,  therefore,  sue  or  be  sued  by  her  husband,  or 
become  a  substantial  party  against,  or  at  the  suit  of  others." 
\  (See  above  case  in  7  Paige's  Ch.  R.  1.) 

Holmes. -Agt.  Holmes  (4  Barb.  R.  296),  was  a  bill  filed  by 
a  wife  against  her  husband,  to  restrain  him  from  receiving 
and  appropriating  a  legacy  bequeathed  to  her,  after  she 
had  obtained  a  decree  against  him  for  a  separation  a  mensa 
et  thoro.  The  court  granted  the  relief  demanded. 

(d.)  To  set  aside  conveyances  of  the  wife  to  the  husband, 
made  in  ignorance  of  her  rights  (Fry  agt.  Fry,  7  Paige's   J. 
Ch.  R.  633). 

(e.)  To  obtain  an  equitable  allowance  out  of  that  part 
of  the  husband's  property  which  was  derived  through  the 
wife.  (Carter  agt.  Carter,  1  Paige's  Ch.  R.  463  ;  Partridge 
agt.  Havens,  10  Id.  625  ;  Van  Duzer  agt.  Van  Duzer,  6  Id. 
366;  2  Story's  Eq.  Jur.  §§  1404,  1414  ;  Clancy  on  Married 
Women,  p.  464;  Roberts  agt,  Roberts,  2  Cox's  Ch.  R.  421  ; 
Ellis  agt.  Ellis,  there  cited  ;  Kenny  agt.  Udall  and  Kenny,  5 
Johns.  Ch.  463  ;  3  Cow.  R.  590.) 

(f.)  To  charge  the  separate  estate  of  the  wife  with 
money  borrowed  from  the  husband  (Gardner  agt.  Gardner, 
22  Wend.  R.  529). 

III.  These  rights  and  remedies  are  all  confirmed  and 
increased  by  the  acts  of  1848,  1849  and  1860,  "for  the 
more  effectual  protection  of  the  property  of  married 
women."  Married  women  may  now  sue  their  husbands 
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and  others,  and  be  sued  by  them  as  to  their  separate  pro- 
perty, at  law  as  well  as  in  equity,  for  any  redress,  exactly 
as  if  they  were  unmarried.  (Jlcts  of  1848  and  1849,  3  R. 
S.  p.  239,  5th  ed.  ;  Laws  of  1860,  p.  157;  Code,  §  114; 
Power  agt.  Power,  23,  JV.  F.  R.  528.) 

The  second  section  of  the  act  of  1849,  authorizes  the 
trustees  of  the  separate  property  of  married  women,  upon 
the  written  request  of  the  married  woman,  accompanied 
by  the  certificate  of  a  justice  of  the  supreme  court,  to 
transfer  such  separate  property  to  such  married  woman,  to 
her  sole  and  separate  use  (2  R.  S.  p.  331,  §  68,  kth  ed]. 
Trustees  of  the  separate  property  of  married  women  have 
always  been  under  the  especial  protection  of  all  courts. 
They  might  sue  in  law  or  in  equity  to  protect  the  trust 
property.  They  might  bring  actions  of  ejectment  or  tres- 
pass. In  some  cases  they  might  be  compelled  to  defend 
their  titles  at  law  or  equity.  (Hill  on  Trustees,  3d  Jlmer. 
ed.  p.  403,  and  note  1,  and  cases  cited ;  Cruise  on  Real  Pro- 
perty, title  12,  chap.  4,  §  4,  ed.  of  1823.)  And  they  were 
always  entitled  to  the  advice  and  directions  of  courts  of 
equity.  Now  is  it  possible  to  suppose  that  the  legislature 
intended  to  transfer  these  trust  estates  from  trustees  who 
had  full  power  to  protect  them,  to  the  married  woman, 
unless  the  married  woman  had  the  same  powers  ?  And 
that  too,  in  an  act  for  the  more  effectual  protection  of  the 
property  of  married  women.  The  right  to  sue  at  law  is  a 
necessary  incident  to  the  absolute  right  of  property,  and 
the  legislature  having  given  this,  the  right  to  sue  at  law 
followed  (Fettiplace  agt.  George,  1  Vesey  Jr.  44}^  ^  to  i** 

1.  The  right  to  sue  and  be  sued  in  any  court,  was  not 
given  in  terms  by  the  acts  of  1848  and  1849.  Notwith- 
standing this,  the  right  of  the  wife  to  sue  the  husband  to 
the  extent  previously  allowed,  was  necessarily  implied  from 
the  rights  of  property  conferred  by  these  acts,  on  the  prin- 
ciple that  ubi  jus,  ibi  remedium ;  and  also  followed  as  an 
incident  to  the  separate  property,  within  the  rule  enunci- 
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-*ated  in  Yale  agt.  Dederer  (18  JV.  F.  R.  272);  Devin  agt. 
Devin  (17  How.  Pr.  R.  514).  Otherwise,  the  wife  would 
have  a  barren  right,  without  the  means  of  enforcing  it. 

2.  In  1860,  however,  the  legislature  declared  that  "  any 
married  woman  may,  while  married,  sue  and  be  sued  in  all 
matters  having  relation  to  her  property,  which  may  be  her 
sole  and  separate  property,  or  which  may  hereafter  come 
to  her  by  descent,  devise,  bequest  or  the  gift  of  any  person 
except  her  husband,  in  the  same  manner  as  if  she  were 

J,  sole"  ~(Laws  1860,  ^157,  §  7).     It  was  intended  by  this 

'  section  to  give  married  women  some  remedy  which  they 
did  not  before  enjoy.  Courts  of  equity  had  always  been 
open  to  them.  Unless,  therefore,  this  section  opened  the 
courts  of  law  to  them,  no  meaning  or  effect  can  be  given 
to  it, 

The  married  woman  may  sue  as  if  she  were  sole  under 
this  act.  A  feme  sole  may  sue  at  law  or  in  equity  ;  there- 
fore, a  feme  covert  may  do  the  same.  A  feme  sole  may 
make  "  any  person  a  defendant "  who  has  "  interest 
adverse  to  her"  (Code,  §  118);  therefore,  a  feme  covert 
may  do  the  same.  The  only  limitation  to  a  married 
woman's  right  to  sue  under  the  act  of  1860,  is  when  her 

-  separate  property  is  derived  by  gift  from  her  husband. 
And  expressio  unius  est  exclusio  alt  emus.  This  does  not 
except  any  person  from  being  made  defendant  at  her  suit, 
nor  any  forum  from  hearing  her  cause,  but  only  excepts 
one  species  of  property  from  responding  to  her  demands. 
The  broad  right  to  sue  as  a  feme  sole  being  given,  it  is 
unnecessary  for  the  legislature  to  authorize  the  wife  in 
terms  to  sue  her  husband  at  law.  "  Can  any  one  say  that 
by  such  an  omission  the  king's  subjects  should  lose  the 
benefits  of  the  king's  courts,  which  are  part  of  the  consti- 
tution of  the  government,  and  part  of  every  man's  birth- 
right to  sue  and  bo  sued  in."  (HOLT,  C/i.  J.  in  Crosse  agt. 
Smith,  12  Mod.  R.  643.)  Statutes  are  to  be  read  according 
to  their  natural  meaning,  and  when  clear  and  precise  need 
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no  interpretation.  Subtle  construction  is  not  favored. 
Courts  cannot  correct  excess  of  legislation,  but  must  give 
full  effect  to  the  natural  meaning  of  the  words  used. 
( Waller  agt.  Harris,  20  Wend.  R.  562  ;  Jackson  agt.  Lewis, 
17  Jo/ins.  R.  477;  People  agt.  JV.  F.  Central  R.  R.  13  JV. 
F.  R.  80.) 

3.  The  court  of  common  pleas  has  held  that  a  common 
law  execution  may  issue  against  the  separate  estate  of  a 
married  woman,  because  the  laws  of  1848  and  1849  allow 
her  to  hold  separate  property  as  if  she  were  a  feme  sole 
(Sexton  agt.  Fleet,  2  Hilton's  R.  483,  opinion  of  BRADY,  J). 
Upon  this  point  Judge  BRADY  says,  in  Walker  agt.  Swayzee 
(3  Mb.  Pr.  R.  136)  :  "  The  statutes  of  1848  and  1849, 
removed  many  if  not  all  of  the  legal  disabilities  of  cover- 
ture to  the  possession  and  enjoyment  by  the  wife  of  a  sep- 
arate estate  ;  and  having  conferred  upon  married  women 
the  power  to  hold  real  or  personal  estate,  as  if  unmarried, 
established  and  subjected  her  to  all  the  rights,  obligations 
and  liabilities  incidental  to  such  possession.  In  reference 
to  that  separate  estate,  as  we  have  seen,  she  may  sue  and 
be  sued  alone.  Her  husband  is  a  stranger  to  it. 
His  wife  as  to  'that  estate  has  a  separate  legal  identity, 
which  was  unknown  to  the  common  law  and  in  equity,  and 
must  submit  to  the  usual  decrees  of  courts  of  justice  for 
her  acts  affecting  her  separate  estate  so  held  and  enjoyed. 
If  courts  of  equity  still  existed,  their  interposition  would 
be  unnecessary.  The  execution  to  be  issued  on  the  judg- 
ment rendered  against  her  would  reach  her  personal  or  real 
estate,  and  the  appropriation  of  it  in  the  usual  form  of 
proceeding  against  judgment  debtors,  would  satisfy  the 
ends  of  justice." 

The  same  argument  which  led  to  this  conclusion,  estab- 
lishes Mrs.  Gould's  right  to  maintain  this  action.  The  dis- 
ability to  be  sued  at  law  being  removed,  the  disability  to 
sue  at  law  is  also  removed.  The  habit  indulged  in  by 
courts  of  law.  of  not  following  their  arguments  to  their 
VOL.  XXIX.  29 
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conclusion.,  has  led  to  the  reproach  that  "  the  timidity  of 
courts  of  law,  and  prejudices  incident  to  technical  learning, 
have  given  existence  to  more  than  one-half  of  the  cases  to 
be  found  in  our  chancery  reports"  (Reeve's  Domestic  Rela- 
tions, 214). 

4.  This  is  an  "  act  for  the  more  effectual  protection  of 
the  property  of  married  women."     Its  object,  as  shown  by 
its  title,  was  not  so  much  to  give  new  rights  to  married 
women  as  to  protect  old  ones  more  effectually.     That  is,  to 
give  new  remedies.     The  only  new  remedies  that  could  be 
given  were  at  law,  for  they  already  enjoyed  all  the  reme- 
dies known  to  equity.     The  title  of  the  act  is  the  key  to 
the  intention  of  the   framers   (Jackson  agt.   Gilchrist,   15 
Jo/ins.  R.  116). 

5.  The  numerous  cases  in  which  these  married  women's 
acts  have  been  strictly  construed,  are  all  cases  in  which 
new  rights  of  property,  in  derogation  of  the  common  law 
are  claimed,  not  where  new  remedies  are  asserted.     So  far 
as  these  acts  provide  new  remedies  only,  they  have  been 
liberally  construed.     (Darby  agt.   Callaghan,  16  JV*.  F.   R.    ^ 
79;  Billings  agt.  Baker,  28  Barb.   R.  346,  351  and  356.) 

In  Power  agt.  Power  (17  How.  Pr.  R.  413),  the  wife  waa 
allowed  to  foreclose  a  mortgage  against  her  husband  which 
had  been  executed  by  him  to  her  in  1851,  before  their  mar- 
riage. In  Devin  agt.  Devin  Sf  McKelvey  (17  How.  Pr.  R.  y/ 
514),  the  wife's  suit  to  recover  from  her  husband  and  his 
partner,  her  personal  property,  loaned  to  carry  on  the 
business  of  the  firm,  was  allowed.  Judge  INGRAHAM  said  : 
"  Nor  am  I  prepared  to  hold  that  a  loan  of  money  made  by 
a  wife  under  such  circumstances,  to  a  firm,  of  which  her 
husband  is  one  of  the  partners,  cannot  be  recovered, 
because  they  can  make  no  contract.  On  the  contrary,  I 
think  such  a  contract  can  be  made,  and  if  made,  can  be 
enforced  at  any  rate  in  an  equitable  proceeding,  if  not  at 
law." 

In  Power  agt.  Power  (23  JV.  F.  R.  530),  JAMES,  J.,  deliver- 
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ing  the  opinion  of  the  court  of  appeals,  said  :  "  Modern 
legislation  has  declared  the  married  woman  to  have  a  sep- 
arate legal  existence,  and  separate  rights  of  action."  These 
statutes  are  inconsistent  with  the  common  law,  and  as  both 
cannot  stand,  the  latter  must  yield.  The  reason  for  the 
common  law  rule,  viz.  :  the  unity  of  persons  which  disabled 
the  wife  from  suing  the  husband,  has  also  been  repealed 
(Code,  §  114).  The  wife  has  been  admitted  to  separate 
rights  of  action,  as  well  as  of  property.  Now  a  wife  may 
maintain  an  action  in  Jier  own  name  concerning  her  separate 
estate,  against  her  husband  or  any  other  person.  And  the 
action  alluded  to  is  an  ordinary  proceeding  in  a  court  of 
justice  for  the  redress  or  prevention  of  a  wrong,  or  the 
enforcement  or  protection  of  a  right  (Code,  §  2).  The 
objection,  that  if  the  legislature  had  intended  to  allow  a 
wife  to  sue  her  husband  at  law,  they  would  have  declared 
so  in  terms,  has  little  weight.  Such  an  objection  is  of  no 
force  when  applied  to  limit  the  effect  of  a  remedial  law, 
which  must  be  construed  liberally  (Billings  agt.  Baker,  28  / 
Barb.  R.  376).  It  is  feeble  at  all  times,  for  the  legislature 
never  attempts  to  define  all  the  cases  to  which  a  general 
law  shall  apply  But  the  objection  loses  all  its  force  when 
we  reflect. 

6.  The  reasons  that  courts  of  equity  were  formerly  open 
to  married  women,  while  courts  of  law  were  closed  against 
them,  have  ceased.  SELDEN,  J.,  in  delivering  the  opinion 
of  the  court  of  appeals  in  Yale  agt.  Dederer  (22  JV".  F.  R. 
460),  says  on  this  subject  :  "  Married  women  are  not  here- 
after to  be  indebted  to  equity  merely,  for  protection  in  the 
enjoyment  of  their  separate  estates.  They  hold  them  by 
a  legal  title,  and  have  a  legal  right  to  dispose  of  them. 
The  acts  of  1849  and  1860,  are  henceforth,  if  not  repealed, 
to  be  the  source  of  their  power  over  such  estates.  There 
is  no  longer  any  foundation  for  the  argument  that  as  equity 
creates  and  protects  these  estates,  equity  has  a  right  to 
control  them.  Rules  which  have  grown  up  under  this  idea, 
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which  I  regard  as  to  some  extent  illusory,  will  be  hereafter 
entirely  inappropriate."     (Cessante  ratione  cessat  ipsa  lex.) 

7.  All  argument  against   these  views,  based  upon  the 
unity  of  interests  and  persons,  of  affection  and  confidence 
in  the  marriage  relation,  is  out  of  place  under  the  acts  of 
1848,  1849  and  1860,  and  can  only  be  addressed  with  pro- 
priety to  the  legislature.     Husband  and  wife  are  strangers 
to  each  other  as  to  their  separate  property.     The  husband 
cannot  even  protect  the  wife's  person  or  character  by  suit 
(Laws  1860,  §  7). 

8.  Before  these  acts  Mrs.  Gould  had  only  an  equitable 
estate  in  this  property.     She  has  now  a  legal  estate  in  it 
(Vandevoort  agt.  Gould,  supra).     The  rule  that  real  estate 
held  at  law  could  not  be  recovered  in  equity,  was  just  as 
strict  as  that  equitable  relief  could  not  be  granted  at  law. 
If  the  plaintiff  had  gone  into  equity,  it  would  have  been 
objected  that  her  estate  being  legal  her  remedy  was  at  law. 

IV.  The  distinction  between,  and  forms  of  actions  at 
law  and  suits  in  equity  are  abolished,  and  but  one  form  of 
action  is  recognized  (Preamble  to  Code,  and  §  69). 

1.  The  action  of  "  ejectment  "  is  not  known  as  such,  but 
is  designated  "  an  action  for  the  recovery  of  specific  real 
property  "  (Code,  §  253). 

2.  The  defendant  might  have  set  forth  in  his  answer  to 
the  complaint  as  many  defences  and  counter-claims  as  he 
had,  whether  such  as  have  been  heretofore  denominated 
legal  or  equitable,  or  both.     (Code,  §  150  ;   Crary  agt.  Good- 
man, 12  JY.  F.  R.  266  ;  Dobson  agt.  Pearce,  Id.  156.     He 
cannot,  therefore,  complain  that  there  might  be  equities  in 
his  favor  which  could  not  be  protected  in  this  action.     If 
he  has  not  set  them  up  he  has  no  one  but  himself  to  blame. 

V.  The  learned  court  erred  in  dismissing  the  complaint 
in  this  action.     It  should  have  granted  the  plaintiff  "  any 
relief  consistent  with  the  case,  made  and  embraced  within 
the  issue."     The  powers  of  the  former  courts  of  law  and 
equity  are  now  blended  in  one  court.     And  whenever  the 
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defendant  has  put  in  an  answer,  the  court  is  bound  to  grant 
the  plaintiff'  whatever  relief  he  shows  himself  entitled  to, 
although  it  be  radically  different  from  that  demanded  in 
the  complaint,  without  any  regard  to  the  distinctions 
between  legal  and  equitable  relief,  or  to  the  theory  upon 
which  the  complaint  is  framed,  even  though  it  contains  no 
prayer  for  general  relief.  (Code,  §  275  ;  Marquat  agt.  Mar- 
quat, 12  JV.  F.  R.  341  ;  Emery  agt.  Pease,  20  JV.  F.  R.  63  ; 
The  JV.  F.  Ice  Co.  agt.  Northwestern  Ins.  Co.  23  N.  F.  R. 
359 ;  Barlow  agt.  Scott,  24  JV.  F.  R.  45  ;  Phillips  agt.  Gor- 
ham,  17  JV.  F.  R.  270;  Crary  agt.  Goodman,  12  JV.  F.  R. 
266  ;  Dobson  agt.  Pearce,  Id.  165  ;  Wright  agt.  Hooker,  10 
JV.  F.  R.  [6  Seld.]  51  ;  Dunnell  agt.  Keteltas,  16  Mb.  Pr. 
R.  ;  2  Tillinghast  fy  Sherman's  Practice,  Title  Relief  to  Plain- 
tiff after  Answer  ;  Monthly  Law  Reporter  for  /September, 
1863,  p.  625  ;  See  agt.  Partridge,  2  Duer's  R.  463  ;  JV.  F. 
Transcript,  January  ISth  and  February  14th,  1863.) 

1.  When  the  defendant  has  answered,   "  the  demand  of 
relief  in  the  complaint  becomes  immaterial.    The  case  made 
by  the  complaint  and  the  limits  of  the  issue  alone  deter- 
mine the  extent  of  the  power  of  the  court."    (By  JOHNSON,  J. 
Marquat  agt.  Marquat,  supra). 

2.  "  The  question  in  an  action  is  not  whether  the  plain- 
tiff has  a  legal  right  or  an  equitable  right,  or  the  defendant 
a  legal  or  an  equitable  defence  against  the  plaintiff's  claim  ; 
but  whether,  according  to  the  whole  law  of  the  land  appli- 
cable to  the  case,  the  plaintiff  makes  out  the  right  which 
he  seeks  to  establish,  or  the  defendant  shows  that  the  plain- 
tiff ought  not    to  have  the  relief  sought  for  (Crary  agt. 
Goodman,  supra). 

3.  The  prayer  for  relief  being  immaterial,  the  court  must 
grant  whatever  remedy  the  plaintiff  shows  himself  entitled 
to,  whether  he  has  demanded  it  or  not.     In  Marquat  agt. 
Marquat  (supra),  the  demand  was  for  equitable  relief  only 
(specific  performance) ;  the  cause  was  tried  at  the  special 
term,  and  the  court  awarded  legal  relief  only  (damages). 
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In  Emery  agt.  Pease  (supra),  the  demand  was  for  legal  relief 
only  (money  due  on  contract) ;  the  action  was  tried  at  the 
circuit,  and  the  court  ordered  equitable  relief  only  (an 
accounting),  holding  that  "  if  the  case  which  the  plaintiff 
states  entitles  him  to  any  remedy,  either  legal  or  equitable, 
his  complaint  is  not  to  be  dismissed  because  he  has  prayed 
for  a  judgment  to  which  be  is  not  entitled  "  (20  jV.  F.  R. 
64).  In  JV.  F.  Ice  Co.  agt.  Northwestern  Ins.  Co.  (supra), 
the  case,  although  demanding  legal  and  equitable  relief, 
was  tried  at  special  term  as  an  equity  case,  and  the  court 
held  that  legal  relief  (damages)  should  have  been  awarded. 
In  Barlow  agt.  Scott  (supra),  the  complaint  asked  for  spe- 
cific performance  or  damages  ;  it  was  tried  at  special  term 
as  an  equity  case,  and  damages  were  held  to  have  been 
properly  awarded. 

4.  The  idea  that  a  complaint  must   be  framed  with  a 
double  or  alternative  demand  for  relief,  to  entitle  the  plain- 
tiff to  either  legal  or  equitable  redress,  is  entirely  nega- 
tived by  Emery  agt.  Pease,  and  Marquat  agt.  Marquat. 

5.  The  objection  that  suitors  have  a  right  to  have  certain 
issues  of  fact  tried  by  a  jury,  and  issues  of  law  tried  by 
the  court,  will,  if  taken  in  time,  always  prevent  a  trial  by 
the  wrong  tribunal.     But  it  will  never  be  a  reason  for  dis- 
missing the  complaint.     (Code,  §§  253,  254  ;  Barlow  agt. 
Scott,  supra  ;  Greason  agt.  Keteltas,  17  JV.  F.  R.  491 ;  Emery 
agt.  Pease,  20  JV.  F.  R.  64,  and  cases  supra.}     If  the  court 
had  been  of  opinion   (on  objection   taken)  that  this  action 
was  not  one  for  a  jury,  it  could  have — 

(a.)  Proceeded  with  the  trial  as  a  court,  dismissing  the 
jury  or  not,  at  its  discretion,  as  was  done  in  Emery  agt. 
Pease.  Or, 

(6.)  Sent  the  action  to  another  branch  of  the  court  for 
trial.  In  JV.  F.  Ice  Co.  agt.  Northwestern  Ins.  Co.  (supra), 
Judge  INGRAHAM  thought  he  had  no  power  to  do  this,  but 
the  court  of  appeals  overruled  him  (Stevenson  agt.  Buxton, 
15  Mb.  352X  Or, 
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(c.)  Having  postponed  the  trial  in  case  of  inequitable 
surprise  to  the  defendant,  as  the  judge  offered  to  do  in  See 
agt.  Partridge  (2  Duer,  468).  In  either  case  it  is  a  mere 
matter  of  convenience  in  judicial  procedure,  and  as  such 
within  the  discretion  of  the  court. 

VI.  Mrs.  Gould  lost  no  rights  of  property  by  leaving  her 
husband.       (Vandevoort   agt.    Gould,    supra;    Martin    agt. 
Martin,  1  Corns.  R.  473.) 

1.  Her  withdrawal   from  her  husband's  domicil  is  not 
necessarily  unlawful  or  reprehensible.     It  may  be  her  duty 
to  do  so,  or  at  least  her  right  (2  R.  S.  329,  §  54,  4th  ed). 

2.  The  fact  that  both  the  children,  one  being  of  full  age, 
and  the  other  aged  eighteen,  left  their  father  and  accompa- 
nied their  mother  to  Europe,  is  impressive  evidence  against 
him. 

VII.  The  objection  that  Mr.  Gould  was  trustee  for  his 
wife,  and  that,  therefore,  this  action  cannot  be  maintained, 
is  without  weight. 

1.  Courts  of  equity  invented  the  fiction  of  considering 
the  husband  a  trustee  for  the  wife,  when  no  trustee  was 
named  in  the  deed  of  settlement,  solely  for  the  wife's  pro- 
tection, and  to  avoid  the  marital  rights  of  the  husband. 
(2   Bright s   Husband   and    Wife,   214;    2    Story's  Eq.   Jur. 
§  1380.)     Thus  in  Bennet  agt.  Davis  (2  Peere  Wms.  R.  316), 
this  fiction   saved    the   wife's   estate   from    the  husband's 
assignee.     In  Par/ceragt.  Brooke  (9  Ves.  Ch.  R.  583),  it  pro- 
tected the  wife's  estate  against  a  purchaser  from  her  hus- 
band with  notice. 

2.  Where  the  interests  of  husband  and  wife  are  opposed, 
he  will  never  be  considered  her  trustee,  but  if  a  trustee  is 
necessary,  the  court  will  throw  it  upon  those  whose  inter- 
ests are  the  same  as  the  wife's.     (Davidson  agt.  Atkinson,  5 
Term  R.  434  ;    Bright,  supra.) 

VIII.  The  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  the  appellant. 
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I.  At  common  law  this  action  could  not  have  been  main- 
tained. 

II.  The  acts  of  1860  and  1862,  have  not  so  far  altered 
the  relation  of  husband  and  wife  as  to  enable  her  to  main- 
tain an  action  at  law  for  any  cause  against  him  (Longendyke 
agt.  Longendyke,  Albany  Gen.  Term,  September,  1863). 

1.  The  idea  tliat  a  wife  could    maintain   an  action  of 
ejectment  to  turn  her  husband  out  of  doors,  was  quite  as 
foreign  to  the  intent  of  the  legislature,  as  that  she  could 
maintain  against  him  an  action  for  an  assault  and  battery. 

2.  The  legislature  have  not  entirely  destroyed  the  "  unity 
or  identity  between  husband  and  wife." 

3.  Notwithstanding  the  general  words  of  the  acts  of 
1848  and  1849,  the  wife  cannot  convey  lands  directly  to 
her  husband,  nor  can  the  husband  take  any  estate  by  a 
direct  conveyance  from  the  wife.     (White,  agt.  Wager,  25 
JV.  F.  R.  328  ;    Vorheis  agt.  Presbyterian  Church,  17  Barb. 
103.) 

4.  The  legislature  have  not  said  that  a  husband  may  be 
sued  in  an  action  at  law  by  his  wife  ;  nor  interfered  with 
the  rule  that  his  residence  is  her  residence  ;  nor  enabled 
her  to  turn  him  out  of  doors  when  caprice  might  dictate, 
under  an  execution  issued  upon  a  judgment  in  an  action  of 
ejectment. 

5.  In  the  absence  of  a  trustee,  the  defendant  was  trustee 
of  the  separate  estate  of  his  wife,  and  entitled  to  manage 
it.      The  plaintiff  and  defendant  were  married  in  1833, 
and  the  conveyance  from  Cornelius  Du  Bois  to  Mrs.  Gould 
was  in  1842.     (2   Story's  Eq.  §1380;   1  Roper,   151;    Yale 
agt.  Dederer,  18  JV.  F.   R.  265;    Westervelt  agt.   Gregg,  2 
Kern.  202.) 

6.  She  could  not  acquire  a  separate  domicil  from  his ; 
his  must  be  hers  until  the  relation  between  them  as  husband 
and  wife   is   dissolved  or  qualified  by  a  judicial  decree. 
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Even  his  consent  that  she  should  live  separate  from  him, 
would  not  authorize  her  to  acquire  a  new  domicil.  (Story's 
Con.  of  Laws,  §  46  ;  Burnham  agt.  Rangeley,  1  Wood  fy  M. 
p.  11  ;  Dolphin  agt.  Robbins,  5  H.  of  L.  Cases,  390.) 

7.  A  court  of  equity  under  a  complaint  properly  framed, 
can  adjust  the  difficulties  between  husband  and  wife  (Reifr  y 
bens  agt.  Joel,  3  Kern.  488). 

III.  The  inchoate  agreement  for  a  future  separation  was 
properly  excluded.     It  was  void. 

1.  It  provided  for  a  future  separation. 

2.  If  ever  of  any  validity  or  effect,  it  was  revoked  by 
continuing  cohabitation  after  it  was  made,  and  also  after 
the  period  (May  1st)  fixed  for  the  separation.     (Sugden  on 
Prop,  in  H.  of  L.  177-8 ;   Hindley  agt.    Westmeath,  6  B.  fy 
C.  200 ;  Bateman  agt.  Lordy,  1  Ross  Sf  Dow.  235  ;  H—  agt. 
W— ,  3  Kay  &  Johns.  382 ;    Van  Sittart  agt.  Van  Sittart,  22 
Lond.  Jur.  520,  per  Lord  Chancellor.) 

IV.  The  judgment  dismissing  the  complaint  should  be 
affirmed. 

By  the  court,  BRADY,  J.  On  the  1st  March,  1855,  the 
parties  hereto  ratified  in  writing  the  result  of  the  negotia- 
tions of  referees  selected  to  accomplish  an  amicable  sepa- 
ration between  them.  They  were  then  living  together  in 
the  house  to  recover  the  possession  of  which  this  action  is 
brought,  and  they  continued  to  live  there  together  until 
the  28th  July,  1855,  when,  or  about  which  time,  Mrs.  Gould 
went  to  Europe.  The  referees  determined,  among  other 
things,  that  the  parties  should  live  separately,  and  retire 
from  each  other,  from  and  after  the  1st  May,  1855,  and 
this  was  ratified  in  the  manner  stated.  It  was  not  carried 
out,  however,  according  to  the  provisions  of  the  agreement 
of  the  parties,  they  having  lived  together  until  July  fol- 
lowing, as  already  stated.  What  reasons  led  to  this  agree- 
ment was  not  shown  upon  the  trial ;  whether  it  was 
necessary  in  consequence  of  the  misconduct  of  either  or 
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both,  or  whether  it  arose  from  an  incompatibility  of  temper, 
or  was  for  the  gratification  of  a  mere  whim  by  either  or 
both,  does  not  appear.  The  instrument,  however,  no  matter 
what  the  inducing  cause  may  have  been,  did  not  contem- 
plate an  immediate  separation,  and  was  void  as  against  the 
policy  of  the  law,  (Hindley  agt.  Marquis  of  Westmeath,  6  B. 
#  C.  200  ;  H.  agt.  W.  3  Kay  $  Johns.  382  ;  Durant  agt. 
Tiltey,  7  Price,  577  ;  Carson  agt.  Murray,  3  Paige,  483,  and  j> 
briefs ;  Rogers  agt.  Rogers,  4  Paige,  516  ;  Florentine  agt. 
Wilson,  Hill  Sf  Denies  Sup.  303 ;)  assuming  it  to  possess 
the  necessary  auxiliary  of  a  trustee,  which  it  does  not.  and 
which  affects  its  validity.  (Cases  supra.) 

As  an  agreement  for  a  future  separation,  it  was  not 
carried  out  according  to  its  terms,  the  parties  having  lived 
together  for  nearly  three  months  after  the  day  agreed  upon 
to  separate,  and  it  may  be  well  questioned,  whether, 
assuming  the  agreement  to  have  been  valid,  it  was  not 
rescinded  by  the  subsequent  cohabitation  or  living  together 
(Carson  agt.  Murray,  supra,  Chancellor's  opinion,  p.  501). 
This  case  must  therefore  be  regarded  as  an  action  of  eject- 
ment brought  by  a  wife  against  her  husband,  from  whom 
she  has  voluntarily  separated,  and  the  right  to  maintain  it 
depends  entirely  upon  the  enabling  statutes  of  1848,  1849, 
1860  and  1862.  I  have  had  occasion  in  several  cases  deter- 
mined at  the  special  and  general  terms  of  this  court,  to 
express  my  opinion  upon  the  object  and  intent  of  these 
statutes,  and  there  can  be  no  doubt  that  the  legal  status 
of  a  married  woman  created  by  them  is  entirely  different 
from  that  accorded  her  by  the  common  law.  The  literal  con- 
struction of  the  act  of  1862,  would  authorize  any  proceed- 
ing by  a  wife  against  her  husband  that  she  could  initiate 
against  any  other  person,  and  it  may  be  that  it  was  the 
intention  of  the  legislature  to  grant  to  her  the  right  sug- 
gested. She  is  authorized  by  section  2  of  the  act  of  1860, 
to  carry  on  any  trade  or  business,  and  perform  any  labor 
or  services  on  her  sole  and  separate  account,  and  her  earn- 


NEW  YORK  PRACTICE  REPORTS.  459 

Gould  agt.  Gould. 


ings  are  secured  to  her  as  her  sole  and  separate  property. 

It  may  be  that  the  legislature  intended  by  the  act 
referred  to,  to  authorize  a  married  woman  to  abandon  her 
husband,  neglect  her  children,  and  in  disobedience  to  her 
husband,  engage  in  any  pursuit  in  which  she  chose  to  invest 
her  separate  estate,  or  risk  her  credit.  A  literal  reading 
of  the  statute  would  lead  to  no  other  conclusion,  and  if 
such  was  the  intention  of  the  legislature,  it  has  inaugu- 
rated an  element  which  strikes  at  the  very  foundation  of 
conj  ugal  happiness,  and  which  must  ultimately  produce  great 
mischief.  1  do  not  believe  the  legislature  designed  to  estab- 
lish any  such  authority.  The  act  of  1860  went  still  further. 
It  made  every  married  woman  the  joint  guardian  of  her  chil- 
dren with  her  husband,  with  equal  powers,  rights  and  duties 
in  regard'  to  them.  The  act  of  1862  repealed  the  provision 
just  recited,  and  several  provisions  also  of  the  act  of  1860, 
the  object  of  which  was  to  enable  a  woman  who  could  not 
obtain  the  assent  of  her  husband  to  the  sale  of  her  pro- 
perty, to  procure  the  power  to  do  so  on  application  to  the 
county  court.  The  legislation  on  the  subject  of  married 
women,  has  been,  therefore,  unsatisfactory  and  wavering. 
The  effect  upon  marital  happiness  has  been  doubted  or 
ascertained,  and  as  each  one  of  the  influences  has  operated 
upon  the  legislators,  they  have  enacted,  repealed,  amended 
or  modified  existing  laws.  There  is  nothing  in  any  of  the 
acts  mentioned,  which  shows  an  intention  on  the  part  of 
the  legislature  so  to  invade  the  existing  legal  relation  of 
husband  and  wife,  as  to  authorize  the  latter  to  commence 
an  action  of  this  character  against  her  husband  ;  an  action 
in  form,  and  by  proof  on  the  trial,  presenting  no  other 
feature  than  a  title  to  the  premises. 

The  legislature  did  not  intend  by  the  acts  referred  to, 
to  make  a  husband  in  the  language  of  LAWRENCE,  J.,  tenant 
at  will  to  the  wife,  of  his  marital  rights  (Chambers  agt. 
Canfield,  6  East,  244).  The  object  of  these  statutes  was 
to  afford  ample  protection  to  the  wife  against  the  improvi- 
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dence  of  her  husband,  by  securing  to  her  all  her  separate 
estate,  free  and  clear  of  his  debts,  and  to  enable  her  with  his 
consent,  or  upon  his  abandonment  of  her,  to  carry  on  busi- 
ness on  her  separate  account.  The  design  was  not  to  release 
her  from  all  her  marital  obligations,  and  make  her  entirely 
independent  of  her  husband,  sweeping  away  the  right  of 
the  husband  to  any  control  over  her,  and  all  his  rights, 
acknowledged  for  hundreds  of  years,  by  a  series  of  legal 
decisions.  It  Avas  no  more  intended  by  the  legislature  that 
she  could  eject  her  husband  from  her  house,  than  that  she 
could  maintain  an  action  of  assault  and  battery  against 
him,  although  by  the  literal  reading  of  the  statute  of  1863, 
section  7,  that  right  of  action  is  granted  (Longendyke  agt. 
Longendyke,  Albany  Gen.  Term,  September,  1863). 

When  a  wife  having  a  separate  estate,  of  which  she  is 
unjustly  deprived  by  her  husband,  wholly  or  partially  shall 
establish  by  proper  proofs  her  right  to  its  absolute  posses- 
sion, then  she  must  be  protected  by  the  law,  and  her  pro- 
perty restored.  When  she  becomes  an  actor,  it  must  be 
upon  proper  allegations  and  proof,  and  not  upon  the  mere 
abstract  doctrine  of  title. 

If  upon  the  trial  of  this  action,  although  in  form  as 
already  suggested  resting  upon  title,  the  plaintiff  had 
offered  to  prove  such  facts  as  would  entitle  her  to  the  pos- 
session of  her  property,  I  thing  she  might  have  proceeded 
with  her  action  regardless  of  its  form.  She  did  not  offer 
to  do  so,  and  the  case  made  out  is  one  which  cannot  be 
sustained  at  law,  and  to  which  on  the  facts  proved  the  rules 
of  equity  do  not  apply. 

She  is  not  entitled,  therefore,  to  the  relief  demanded, 
upon  the  whole  law  of  the  land. 

DALY,  F.  J.,  dissenting.  It  has  already  been  held  in  two 
actions  in  the  supreme  court — Gould  agt.  Vandervoort  8f 
Gould  (December  Gen.  Term,  1859),  and  Vandervoort  agt. 
Gould  (February  Gen.  Term,  1862),  that  the  premises,  the 
possession  of  which  the  plaintiff  sought  to  recover  by  this 
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action,  are  her  separate  property,  and  that  her  husband 
has  no  legal  or  equitable  title  therein.  That  point,  there- 
fore, may  be  assumed  upon  the  facts  of  this  case,  and  upon 
the  respect  which  is  due  to  these  decisions,  and  the  only 
question  presented  for  our  consideration  is  whether  a  mar- 
ried woman,  who  is  living  apart  from  her  husband,  can 
against  him  maintain  an  action  in  the  nature  of  an  action  of 
ejectment,  to  recover  certain  leasehold  premises  which  are 
her  separate  property,  and  of  which  he  holds  the  possession. 
The  rule  of  the  common  law  established  at  least  as  early 
as  the  fifteenth  century,  and  probably  long  before  it,  is  in 
the  language  of  Littleton  Inst.,  68,  "  that  the  husband  and 
the  wife  are  in  law  but  one  person ;"  and  as  Sir  WILLIAM 
BLACKSTONE  interprets  it  (1  Com.  441),  "  the  very  being  or 
legal  existence  of  the  woman  is  suspended  during  marriage, 
or  at  least  is  incorporated  and  consolidated  with  that  of 
the  husband."  It  follows  that  if  they  are  in  the  eyes  of 
the  law  but  one  person,  that  one  cannot  bring  an  action 
against  the  other,  and  in  Marshall  agt.  Sutton  (8  T.  R.  545), 
the  rule  of  the  common  law  was  applied,  even  where  by  a 
mutual  arrangement  between  them,  the  wife  was  living  apart 
from  the  husband  upon  a  separate  maintenance.  Lord 
KENYON,  in  that  case,  after  referring  to  the  rule  that  man 
and  wife  are  in  law  but  one  person,  said  :  "This  difficulty 
meets  the  plaintiff  in  lirnine.  If  it  did  not,  and  the  parties 
were  competent  to  contract  at  all,  it  would  then  become 
material  to  consider  how  far  a  compact  could  be  valid 
which  has  for  its  object  the  contravention  of  the  general 
policy  of  the  law  in  settling  the  relations  of  domestic  life, 
and  which  the  public  is  interested  to  preserve,  and  which, 
without  dissolving  the  bond  of  marriage,  would  place  the 
parties  in  some  respects  in  the  condition  of  being  single, 
and  leave  them  in  others  subject  to  the  consequences  of 
being  married,  and  without  which,  would  introduce  all  the 
confusion  and  inconvenience  which  must  necessarily  result 
from  so  anomalous  and  mixed  a  character;*'  and  after 
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remarking,  that  it  cannot  be  in  the  power  of  persons  by 
their  private  agreement  to  alter  the  character  or  condition 
which  by  law  results  from  the  state  of  marriage  while  it 
subsists,  and  from  thence  to  infer  rights  of  action  and  legal 
responsibilities,  as  consequences  following  from  such  alter- 
ation of  condition  and  character,  he  declares  that  no  power 
other  than  that  of  the  legislature,  can  change  that  which  by 
the  common  law  of  the  land  is  established  as  the  course  of 
judicial  proceedings.  It  followed  as  the  logical  result  of 
this  rule  of  the  union  of  persons,  that  the  wife  if  injured 
in  her  person  or  property,  could  bring  no  action  without 
the  concurrence  of  her  husband,  and  it  had  to  be  brought 
in  his  name  as  well  as  her  own.  (Russell -agt.  Lord,  1  Salk. 
119  ;  1  Roll.  Mr.  347  ;  1  Black.  Com.  443.)  And  this 
unity  of  person  brought  with  it  many  other  disabilities, 
and  a  unity  of  interests  and  of  rights  in  respect  to  both 
real  and  personal  property,  which  were  gradually  adjusted 
and  settled  by  a  Jong  course  of  adjudication. 

Of  the  rule  itself,  but  little  at  -the  present  day  can  be 
said  in  its  favor,  except  that  it  has  been  long  settled  and 
steadfastly  adhered  to.  It  did  not  exist  in  the  enlightened 
system  of  Roman  jurisprudence,  from  which  the  common 
law  has  derived  the  most  durable  as  well  as  the  most  valu- 
able of  its  rules  and  maxims,  nor  has  it  ever  prevailed  in 
other  countries,  where  the  law  as  a  science  has  been  studied 
as  profoundly,  and  interpreted  as  comprehensively  as  by  the 
jurists  of  England.  In  all  these  countries  the  husband 
and  wife  are  considered  as  two  distinct  persons,  and  may 
have  separate  estates,  contracts,  debts  and  injuries,  and 
may  also  by  agreement  with  each  other  have  a  community 
of  interest ;  nor  has  this  mode  of  considering  them  "  intro- 
duced the  inconvenience  and  confusion,"  which  Lord  KEN- 
YON,  in  the  case  above  cited,  thought  "  must"  necessarily 
result  from  so  anomalous  and  mixed  a  character  "  as  that 
of  regarding  them  in  some  respects  as  in  "  the  condition 
of  being  single,  and  in  others  subject  to  the  disability  of 
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being  married."  Courts  are  naturally,  and  perhaps  wisely, 
apprehensive  of  the  consequences  of  disturbing  long  settled 
rules,  as  it  is  not  possible  in  all  cases  to  forsee  the  effects 
that  may  follow,  and  this  consideration  is  very  apt,  as  in 
the  case  of  Lord  KENYON,  to  beget  a  respect  for  the  rule 
itself  which  it  does  not  intrinsically  deserve. 

Dr.  Hartley,  a  metaphysician  of  the  last  century,  who 
wrote  a  book  of  some  reputation  entitled  "  Observations 
upon  Man,"  supports  the  maxim  of  the  English  law  that 
man  and  wife  are  to  be  regarded  as  but  one  person,  by  the 
broad  declaration  that  the  authority  of  the  man  over  the 
wife  is  but  a  mark  of  our  degenerate  state,  by  reason  of 
which  dominion  must  be  placed  somewhere,  and  therefore 
in  the  man;  and  what  the  nature  of  it  was  under  the 
common  law  may  be  told  in  the  language  of  Mr.  Macqueen  : 
"  The  wife  was  precluded  from  the  enjoyment  of  property, 
for  whatever  belonged  to  her  while  single,  or  came  to  her 
while  covert,  passed  absolutely  to  the  husband,  or  fell 
under  his  dominion.  In  vulgar  phrase,  what  was  hers 
became  his,  and  what  was  his  remained  his  own  ;  she  could 
possess  nothing  to  her  separate  use;  she  could  alienate 
nothing  in  her  life  time  ;  she  could  bequeath  nothing  by 
her  death  "  (Macqueen  on  Husband  and  Wife,  283).  And 
Blackstone  tells  us  that  the  husband  might  "  give  his  wife 
moderate  correction,  for  as  he  is  to  answer  for  her  misbe- 
havior, the  law  thought  it  reasonable  to  entrust  him  with 
this  power  of  restraining  her  by  domestic  chastisement,  in 
the  same  moderation  that  a  man  is  allowed  to  correct  his 
apprentices  and  children.'7  He  says,  however,  that  in  the 
politer  reign  of  Charles,  II,  this  power  of  correction  began 
to  be  doubted,  but  that  in  his  (Blackstone 's)  time,  the  lower 
ranks  of  people,  from  their  affection  for  the  old  common 
law,  still  claimed  and  exerted  their  ancient  privilege  (1 
Black.  Com.  444). 

The  passages  above  quoted,  indicate  better  than  anything 
else,  how  little  the  policy  of  the  English  law  respecting 
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women  is  in  consonance  with  the  present  views  of  society, 
or  with  the  usages  and  laws  of  other  countries.  When 
Henry  the  First,  in  the  twelfth  century,  by  his  courtesy, 
as  the  Mirror  of  Justice  expressed  it  (§  3),  declared  that 
all  husbands  who  survived  their  wives,  who  were  with  child 
by  them,  should  hold  their  wives'  inheritance  forever,  it 
was  followed  by  the  general  suppression  of  the  more  liberal 
laws  and  customs  respecting  women,  that  prevailed  among 
the  Saxons,  and  by  the  institution  of  usages  and  laws  con- 
formable to  the  peculiar  policy  of  the  feudal  system,  a 
system  which  Avas  simply,  to  use  the  expressive  language 
of  Mr.  Jeremy,  in  his  work  upon  Equity  Jurisdiction,  "  a 
scheme  of  plunder  and  oppression."  It  was  when  this 
scheme  was  in  its  full  perfection,  that  the  maxim,  that  man 
and  wife  as  respects  their  civil  rights,  are  to  be  regarded 
but  as  one  person,  was  conceived  and  laid  down  as  a  rule 
by  which  courts  were  to  be  governed,  and  however  possible 
it  may  have  been  in  the  very  unnatural  state  of  society  to 
adhere  to  it  as  a  principle  of  law,  it  was  not  possible  to  do 
so  as  society  improved,  and  hence  at  an  early  period,  to 
prevent  oppression  and  wrong,  it  became  necessary  that 
the  court  of  chancery  should  assume  a  jurisdiction  in 
respect  to  married  women  and  their  rights,  directly  in  con- 
flict with  the  maxim  of  the  feudal  law.  The  chancellors 
professed  to  recognize  it  as  the  settled  law  of  the  land,  but 
rested  their  jurisdiction  upon  the  ground  that  there  were 
cases  to  which  it  ought  not  to  be  applied.  "  When  the 
general  maxims  of  the  law/'  says  the  writer  of  that  early 
work,  the  Doctor  and  /Student,  "  be  in  any  particular  cases 
against  the  law  of  reason,  it  must  be  reformed  by  con- 
science ;  that  is  to  say,  by  the  law  of  reason"  (Chap.  16)  ; 
and  as  as  this  power  of  reforming  by  conscience  was  lodged 
in  the  court  of  chancery,  that  court,  though  proceeding 
very  cautiously  at  first,  began  gradually  to  exercise  it 
largely  for  the  protection  of  the  rights  of  married  women. 
In  the  reign  of  Queen  Elizabeth,  Mary  Larky,  wlio  was 
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living  apart  from  her  husband,  brought  her  suit  in  the  court 
of  qhancery  to  compel  the  defendant  to  apply  moneys  in 
his  hands  to  her  maintenance,  which  were  derived  from  the 
sale  of  her  inheritance,  and  the  defendant  relying  upon  the 
maxim  of  the  common  law,  demurred,  upon  the  ground 
that  she  could  not  sue  him  without  her  husband,  but  the 
chancellor,  Sir  THOMAS  BROMLEY,  overruled  the  demurrer, 
and  compelled  the  defendant  to  answer  (Gary's  Reports, 
124).  And  under  Sir  WILLIAM  HATTON,  the  court  a  few 
years  after  went  a  step  further  in  disregard  of  the  C9inmon 
law  rule,  and  held  that  in  that  court  a  wife  might  sue  her 
husband  (Rivet  agt.  Lancaster,  TothiWs  Rep.  93),  and  though 
still  regarding  the  rule  of  the  common  law  as  one  to  be 
enforced  in  proper  cases,  the  courts  of  equity  from  thence- 
forward have,  for  all  essential  purposes,  regarded  the  hus- 
band and  wife  as  the  civil  law  treats  them,  as  distinct  per- 
sons, capable,  to  use  the  language  of  Story,  "  in  a  limited 
sense  of  contracting  with  each  other,  of  suing  each  other, 
and  of  having  separate  estates,  debts  and  interests  "  (Story's 
Eq.  Juris.  §  1368). 

I  have  thus  stated  the  rule,  its  history,  and  the  reasons 
that  have  been  assigned  for  it,  that  we  may  be  the  better 
enabled  to  judge  whether  the  legislature  intended  or  not 
to  change  it,  when  they  enacted  "  that  any  married  woman 
may  while  married,  sue  and  be  sued  in  all  matters  having 
relation  to  her  property  which  may  be  her  sole  and  separate 
property,  or  which  may  hereafter  come  to  her  by  descent, 
devise,  bequest,  or  the  gift  of  any  person  except  her_hus- 
band,  in  the  same  manner  as  if  she  were~sohT>'  (Laws  of 
JNTJ^ISGO,  p.  158,  §  7).  The  language  of  the  legislature 
is  certainly" HbToad" "enough  to  have  that  effect,  and  such 
would  necessarily  be  the  effect  of  it,  unless  it  is  manifest 
from  other  considerations  that  such  could  not  have  been 
the  intention  of  the  legislature.  It  is  very  clear  that  this 
enactment  has  swept  away  one  incident  of  the  doctrine  of 
the  unity  of  person,  that  is  that  a  wife  could  not  sue  except 
VOL.  XXIX.  30 
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in  equity,  unless  with  the  concurrence  of  her  husband,  and 
by  his  being  joined  with  her.  It  certainly  allows  her  to 
sue  others,  and  permits  others  to  sue  her  in  any  matter 
having  relation  to  her  separate  property,  in  the  same  man- 
ner as  if  she  were  a  single  woman,  and  if  the  general 
words  that  she  may  sue  or  be  sued  in  all  matters  relating 
to  her  separate  property,  are  not  to  be  understood  as 
conferring  a  right  to  sue  her  husband  in  a  matter  relating 
to  her  property,  the  reason  must  be  sought  in  some  other 
part  of  the  act,  or  in  the  previous  legislation,  or  in  some 
fundamental  principle  of  right  and  justice,  which  we  must 
suppose  that  the  legislature  did  not  intend  to  disregard. 
With  the  view  of  ascertaining  whether  there  are  any  such 
reasons,  it  may  be  well  to  consider  what  was  the  state  of 
the  law  before  the  passage  of  the  statutes  of  1848,  1849, 
1853  and  1860,  and  to  what  extent  these  statutes  have 
altered  it.  As  the  law  stood  before  their  enactment,  the 
personal  property  of  a  woman  passed  absolutely  to  her 
husband  upon  her  marriage,  nor  could  she  by  her  own  labor 
or  service  acquire  any  during  its  continuance,  unless  an 
express  agreement  was  entered  into  with  her  husband 
before  marriage,  or  after,  by  the  interposition  of  trustees, 
authorizing  her  to  carry  on  trade  or  business  on  her  own 
account.  Her  husband  was  entitled  to  the  rents  and  profits 
of  her  real  estate,  and  after  her  death  he  had  in  it,  if  there 
were  issue  of  the  marriage,  a  life  estate  as  tenant  by  the 
curtesy.J*  The  only  way  in  which  this  effect  could  be 
avoided' was  by  an  ante-nuptial  settlement,  or  by  a  gift, 
bequest  or  settlement  of  property  to  her  separate  use, 
which  a  court  of  equity  could  enforce  as  a  trust ;  she 
could  enter  into  no  covenant  or  contract,  though  she  could 
by  agreement  charge  her  estate  with  a  debt  or  obligation 
which  a  court  of  equity  would  enforce,  or  an  intention  to 
charge  it  would  be  implied,  where  the  consideration  received 
was  for  the  benefit  of  the  estate. 

As  respects  her  separate  estate  when  secured   to  her  by 
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a  settlement,  she  was  regarded  in  equity  as  a  "feme  sole," 
as  well  in  her  dealings  with  her  husband  as  with  other  per- 
sons ;  she  might  sue  or  be  sued  by  her  husband,  and  might 
with  her  own  money  purchase  a  judgment  against  him, 
sell  his  real  estate  under  an  execution  upon  it,  and  become 
the  purchaser  (Strong  agt.  Skinner,  4  Barb.  S.  C.  R.  5 
And  when  there  was  no  settlement,  and  the  husband  had* 
to  get  the  assistance  of  a  court  of  equity  to  obtain  pro- 
perty which  had  accrued  to  him  in  right  of  his  wife,  or 
where  the  wife  was  living  separate  from  him,  and  not  in  a 
state  of  adultery,  he  would  be  required  to  make  a  reason- 
able settlement  out  of  property  derived  through  her  for 
her  maintenance  and  that  of  her  children.  The  statutes 
of  1848,  1849.  1853  and  1860,  have  made  many  important 
changes.  They  have  taken  away  from  the  husband  any 
right  "to  the  personal  property  which  the  wife  has  at  the 
time  of  her  marriage,  or  to  the  rents,  issues  and  profits  of 
her  real  estate  during  marriage,  and  have,  by  implication, 
abolished  the  tenancy  by  curtesy.  They  would  seem  to 
have  abrogated,  also,  that  incident  of  the  doctrine  of  the 
unity  of  the  person;  that  if  one  was  indebted  to  the  other 
before  marriage,  the  marriage  operated  to  release  the  debt  ; 
and  they  have  limited  the  liabilty  of  the  husband  for  the 
debts  of  the  wife  contracted  before  marriage,  to  the  extent 
only  of  the  property  he  may  acquire  through  her  ;  and  pro- 
vided that  a  judgment  obtained  upon  a  debt  of  that 
nature  shall  issue  against,  and  bind  her  separate  estate  and 
property  only,  and  have  relieved  him  from  all  liability  upon 
contracts  made  in  relation  to  her  separate  property,  or  in 
carrying  on  any  trade  or  business.  They  have  allowed 
her  during  marriage  to  take  real  or  personal  property,  hold 
it  to  her  sole  and  separate  use  ;  to  acquire  property  by 
trade,  business,  labor  or  service,  carried  on  or  performed 
on  her  own  account,  and  when  so  acquired,  have  secured 
it  to  her  as  her  separate  property.  As  respects  both  her 
real  and  personal  property,  she  has  the  same  power  over 
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it,  and  right  of  disposition,  as  if  she  were  unmarried. 
These  statutes  have  gone  very  far  to  sever  the  interest 
which  th'e  husband  had  in  the  property  of  the  wife,  both 
real  and  personal,  but  not  entirely  so,  as  in  the  event  of 
the  death  of  either  without  issue,  it  is  provided  that  the 
survivor  shall,  have  a  life  estate  in  one-third  of  the  real 
estate  of  which  the  other  died  seized  ;  or  if  either  die 
intestate,  leaving  minor  children,  that  the  survivor  shall 
take  the  whole  of  the  real  estate  of  the  other  during  the 
minority  of  the  youngest  child,  and  afterwards  a  life  estate 
of  one-third  in  it. 

This  legislation  has  almost  dispensed  with  the  necessity 
hereafter  of  marriage  settlements,  as  it  has  left  nothing  to 
the  husband  but  a  contingent  and  possible  interest  in  one- 
third  of  his  wife's  real  estate.  It  has  taken  away  the 
necessity  of  compelling  settlements  for  the  maintenance  of 
the  wife,  founded  upon  what  was  termed  her  equity,  as  she 
has  now  during  her  marriage  the  sole  right  to  the  use  of 
her  property,  whether  real  or  personal,  and  the  eifect  o7 
these  changes  must  be  to  dispense  hereafter  with  a  large 
portion  of  that  equitable  jurisdiction  in  respect  to  a  married 
woman's  property,  or  in  enforcing  what  was  equitable, 
where  property  had  been  derived  through  her,  which  was 
exercised  for  her  protection  and  benefit  by  courts  of  equity. 

"  Married  women,"  says  SELDEN,  J.,  in  Yale  agt.  Dederer 
(22  JV.  F.  .R.),  "  are  not  hereafter  to  be  indebted  to  equity 
only  for  protection  in  the  enjoyment  of  their  separate 
estates.  *  *  *  They  hold  them  by  a  legal  title,  and 
have  a  legal  right  to  dispose  of  them.  *  *  *  There  ia 
no  longer  any  foundation  for  the  argument  that  as  equity 
creates  and  protects  these  estates,  equity  has  a  right  to 
control  them.  Rules  which  have  grown  up  under  this  idea, 
which  I  regard  to  some  extent  illusory,  will  be  hereafter 
inappropriate."  She  has  no  longer  occasion  for  that  pro- 
tection which  a  court  of  equity  afforded,  as  the  husband 
is  now  deprived  of  that  right  to,  or  that  control  over  her 
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property  which  he  previously  possessed,  and  as  where 
rights  which  did  not  before  exist  are  conferred,  the  reme- 
dies which  are  adequate  to  maintain  and  secure  them  are, 
regarded  as  conferred  also.  I  can  see  no  reason  why  a 
married  woman  should  not  have  that  remedy  in  a  matter 
relating  to  her  separate  property,  even  as  against  her  hus- 
band, which  is  the  best  adapted  and  the  most  adequate  to 
enable  her  to  enforce  her  rights.  To  that  remedy  she  is 
entitled,  and  it  is  altogether  immaterial  whether  it  be  a 
legal  or  an  equitable  one.  Her  rights  are  no  longer  depend- 
ant upon  the  favor  and  protection  of  a  court  of  equity,  but 
are  founded  upon  positive  legislation,  which  has  greatly 
enlarged  them,  and  if  a  legal  remedy  is  the  best  adapted 
to  enforce  a  right  conferred  upon  her  by  statute,  I  see  no 
reason  why  she  should  not  have  it  even  against  her  hus- 
band. We  have  necessarily  retained  the  distinction  between 
legal  and  equitable  remedies,  but  have  abolished  that 
which  existed  between  legal  and  equitable  tribunals.  We 
are  no  longer  in  the  anomalous  state  of  having  one  class 
of  courts  in  which  the  rule  of  the  common  law  that  man 
and  wife  are  but  one  person,  was  rigidly  administered,  and 
another  in  which  it  was  disregarded,  where  the  ends  of 
justice  required  it.  We  have  now  but  one  form  of  tribunal, 
and  one  mode  of  procedure.  The  functions  of  the  courts 
of  common  law  and  the  court  of  chancery  are  now  united 
in  the  same  court,  and  the  distinctions  between  an  action 
at  law  and  suit  in  equity  no  longer  exist. 

Legal  and  equitable  causes  of  'action  may  be  joined 
(Phillips  agt.  Gor/iam,  17  JV.  F.  R.  270)  by  a  plaintiff  in 
the  same  action,  or  a  plaintiff  may  bring  an  action  seeking 
a  legal  remedy,  and  the  defendant  may  set  up  an  equitable 
defence,  and  have  affirmative  equitable  relief  (Crary  agt. 
Goodman,  12  JV.  F.  R.  266).  "  The  question  in  an  action," 
says  JOHNSON,  J.,  in  the  case  last  cited,  "  is  not  whether 
the  plaintiff  has  a  legal  or  an  equitable  right,  or  the  defend- 
ant a  legal  or  an  equitable  defence  against  the  plaintiff's 
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claim,  but  whether  according  to  the  whole  law  of  the  land 
applicable  to  the  case  the  plaintiff  makes  out  the  right 
which  he  seeks  to  establish,  or  the  defendant  shows  that 
the  plaintiff  ought  not  to  have  the  relief  sought  for;"  and 
their  views  of  the  effect  which  the  changes  made  by  the 
Code  have  produced,  have  been  reiterated  and  affirmed  in 
The  JV.  F.  Ice  Co.  agt.  The  Northwestern  Ins.  Co.  (23  JV.  F. 
R.  375),  and  Barlow  agt,  Scott  (24  Id.  40). 

Mrs.  Gould  in  the  present  case  does  not  seek  any  equitable 
remedy,  and  had  no  occasion  to  frame  her  complaint  with 
a  view  to  that  peculiar  kind  of  relief.  She  has  been  living 
for  the  last  eight  years  separate  and  apart  from  her  husband, 
under  an  agreement  in  writing  mutually  entered  into. 
The  house  and  lot  in  Clinton  Place,  which  she  seeks  to 
recover  in  this  action,  is  a  leasehold  interest,  constituting 
an  estate  for  years,  in  which  her  husband  has  no  contingent 
interest  under  the  act  of  1860,  as  it  belongs  not  to  her  real 
but  to  her  personal  estate,  and  would  upon  her  death  go, 
not  to  her  heirs,  but  to  her  executors  (2  R.  S.  82,  §  6).  It 
is  her  sole  and  separate  property  ;  she  alone  is  entitled  to 
the  benefit  and  enjoyment  of  it,  and  her  husband  wrongfully 
withholds  the  possession  of  it  from  her,  and  enjoys,  and 
has  enjoyed  whatever  benefit  has  accrued  from  it  while  in 
his  possession.  She  brings  the  action  to  recover  it,  and 
to  recover  what  he  has  obtained  by  the  use  of  it,  or  com- 
pensation for  what  she  has  lost  by  being  deprived  of  it 
since  1855.  Her  remedy  is,  therefore,  a  legal  one.  The 
Code  makes  provision  for  an  action  to  recover  property 
like  this,  with  damages  for  the  withholding  of  it.  If  the 
possession  and  use  of  the  property  was  withheld  from  her 
by  any  other  person  than  her  husband,  an  action  in  the 
nature  of  the  one  she  has  brought  would  be  the  proper 
remedy  (Darby  agt.  Callaghan  (16  JV.  F.  R.  7l),  and  to  say 
that  she  shall  not  have  such  an  action  against  her  husband, 
where  he  is  the  wrong  doer  in  keeping  her  out  of  the  use 
and  enjoyment  of  her  property,  would  be  to  allow  him  to 
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defeat  the  object  of  the  statute,  and  to  leave  her  without 
remedy.  The  statute  has  declared  in  express  words  that 
the  property  of  a  married  woman  "  shall  not  be  suject  to 
the  interference  or  control  of  her  husband,"  and  if  we  deny 
to  Mrs.  Gould  her  right  of  action,  it  would  be  equivalent 
to  saying  that  it  shall  be. 

The  remedy  by  an  action  of  this  kind  is  a  necessary 
result  of  the  change  which  the  statutes  have  made.  It 
was  not  one  that  was  likely  to  arise  in  the  exercise  of 
equitable  jurisdiction  anterior  to  the  passage  of  these 
statutes,  for  if  there  was  no  settlement,  the  husband  was 
entitled  during  marriage  to  the  use  and  possession  of  his 
wife's  real  estate,  and  if  there  was  a  settlement,  a  court  of 
equity  interposed  simply  to  administer  it  as  a  trust.  Now, 
however,  when  her  husband  has  no  control  over  her  pro- 
perty, and  the  wife  is,  or  need  be,  no  longer  in  the  position 
of  a  cestui  que  trust,  but  holds  her  property  by  a  legal  title, 
she  would  have  the  same  legal  remedy  where  her  husband 
interferes  with  or  attempts  to  control  it,  that  she  would 
have  against  any  other  person.  No  inconvenience  was 
experienced  in  equity  from  allowing  husbands  and  wives 
to  bring  suits  against  each  other,  and  none  need  be  appre- 
hended in  affording  a  married  woman  a  legal  remedy,  when 
it  is  the  appropriate  and  the  proper  one.  When  the  doc- 
trine that  a  trust  might  be  created  in  property  to  the  sepa- 
rate use  of  the  wife,  was  first  advanced  in  the  courts  of 
equity,  it  was  strenuously  objected  to  upon  the  ground  that 
it  would  have  a  tendency  to  create  divided  interests  and 
hostile  feelings  in  married  life,  and  Lord  ALVANLY,  when 
master  of  the  rolls,  said  in  Lamb  agt.  Milnes  (5  Vesey,  Jr. 
517),  that  many  people  disapproved  very  much  of  the  course 
of  courts  of  equity  in  making  husband  and  wife  separate 
persons,  yet  experience  has  shown  that  the  apprehensions 
entertained  were  \Vholly  groundless,  and  that  this  juris- 
diction was  attended  by  the  most  beneficent  and  salutary 
result.  The  act  of  1860  also  allows  married  women  to 
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bring  actions  to  recover  damages  for  injuries  to  their  person 
or  character,  against  any  person  or  body  corporate,  and 
declares  that  the  damages  when  so  recovered,  shall  be  their 
sole  and  separate  property. 

It  was  held  in  Longendyke  agt.  Longendyke  (Albany  Gen. 
Term  of  Supreme  Court,  September,  1863),  that  this  provi- 
sion could  not  be  regarded  as  allowing  a  wife  to  maintain 
an  action  of  assault  and  battery  against  her  husband. 
Judge  HOGEBOOM  said,  that  the  right  to  bring  the  action 
might  be  covered  by  the  literal  language  of  the  statute, 
but  he  could  not  suppose  that  such  was  the  intent  of  the 
legislature,  as  it  would  be  contrary  to  the  policy  of  the  law, 
and  destructive  of  that  conjugal  union  and  tranquility 
which  it  has  always  been  the  object  of  the  law  to  guard 
and  protect;  and  after  remarking  that  the  object  of 'these 
statutes  was  to  add  to  and  distinguish  her  rights  to  pro- 
perty as  a  feme  sole,  and  to  distinguish  her  property  from 
her  husband,  he  adds  :  "  the  effect  of  giving  so  hard  a  con- 
struction to  the  act  of  1860,  might  be  to  involve  the  hus- 
band and  wife  in  perpetual  controversy  and  litigation;  to 
sow  the  seeds  of  perpetual  domestic  discord  and  broil  ;  to 
produce  the  most  discordant  and  conflicting  interests  of 
property  between  them,  and  to  offer  a  bounty  or  temptation 
to  the  wife  to  seek  encroachments  upon  her  husband's  pro- 
perty, which  would  not  only  be  at  war  with  domestic  peace, 
but  deprive  her  probably  of  those  testamentary  dispositions 
in  her  favor  which  he  might  otherwise  be  likely  to  make." 
These  are  certainly  grave  considerations,  and  ma}7  be  suffi- 
cient to  justify  the  court  in  that  case,  when  the  husband 
and  wife  were  living  together  when  the  action  was  brought, 
in  its  conclusion  that  the  statute  was  not  designed  to  extend 
to  such  a  case,  but  they  have  no  application  or  pertinency 
in  a  case  like  the  one  before  us,  when  the  husband,  in  direct 
contravention  of  the  statute,  keeps  the  wife  out  of  the 
possession  and  enjoyment  of  property  which  belongs  exclu- 
sively to  her,  and  when  there  is  no  means  of  getting  it 
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away  from  him  and  of  restoring  it  to  her,  except  by  the 
assistance  of  the  court. 

The  statutes  which  have  conferred  upon  her  an  absolute 
and  exclusive  right  to  this  property,  have  conferred  upon 
her  also  the  necessary  remedy  to  obtain  it ;  the  one  she 
has  sought  will  be  attended  by  no  inconvenience  arising 
out  of  the  relation  of  husband  and  wife.  It  is  a  very 
direct  and  appropriate  one  under  the  statutes,  which  says 
BROWN,  J.,  in  Darby  agt.  Callaghan  (supra)  are  remedial 
statutes,  and  should  have  a  liberal  construction. 

The  nonsuit  should  be  set  aside,  and  a  new  trial  ordered. 


SUPREME  COURT 

DAVID    H.    CARPENTER,    plaintiff  agt.    ALVIN    H.    MILLS, 
NATHAN  SWITZER  and  JAMES  POWERS,  defendants. 

The  members  of  the  metropolitan  police  possess,  in  criminal  cases,  all  the  common 

law  and  statutory  powers  of  constables. 
Consequently,  they  can  arrest  without  warrant  on  the  charge  of  a  third  person  in 

cases  of  felony.     And  felony  includes  petit  larceny,  which  was  always  a  felony 

at  common  law;  and  there  is  no  statute  which  takes  from  it  this  common  law 

character. 

Kings  General  Term,  December,  1864. 

Before  BROWN,  LOTT,  SCRUGHAM  and  BARNARD,  Justices. 

THIS  action  was  commenced  in  October,  1863.  The  com- 
plaint in  substance  charged  the  defendants  with  an  assault 
upon  the  plaintiff,  and  with  having  imprisoned  him  in  a 
certain  station  house  in  Brooklyn,  without  any  reasonable 
or  probable  cause  therefor.. 

The  defendant  Mills,  is  a  private  citizen.  The  defendant 
Switzer,  is  a  patrolman  in  the  police  force  of  the  metropol- 
itan police  district  of  the  state  of  New  York,  doing  duty 
in  the  44th  precinct  of  said  district.  The  defendant 
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Powers,  is  a  police  captain,  doing  duty  as  such  in  the  said 
44 th  precinct. 

The  defendants  appeared  separately,  and  their  answers 
were  in  substance  a  general  denial,  except  that  Switzer 
and  Powers  set  up  their  official  character  as  members  of 
said  police  force. 

The  action  was  tried  before  the  Hon.  JOHN  W.  BROWN, 
Justice,  and  a  jury,  on  the  15th  day  of  April,  1864.     The 
evidence  upon  the  question  in  point  was  substantially,  that 
Powers,  captain  of  police,  was  in  his  official  quarters  in 
the  44th  precinct  station  house,  when  the  defendant  Mills, 
came  therein,  and  as  Powers  said,  complained  "  that  he 
had  tools  stolen  in  Ryerson  street,  and  had  seen  the  tools 
in  Carpenter's  box  ;"  that  he  (Powers)  '*  sent  Switzer  there 
to  find  the  tools,  and  if  found,  to  bring  him  (Carpenter)  to 
the  station  house.     Mills  charged   Carpenter  with  stealing 
tools."     *     *     *     The  plaintiff  was  thereafter  arrested  by 
Switzer,  and  taken  to  the  station  house  of  the  44th  pre- 
cinct, where  he  was  locked  up  until   the  following  day, 
when  he  was  brought  before  a  magistrate  and  discharged. 
When  the  plaintiff  rested  his  case,  the  counsel  of  Powers 
and  Switzer  moved  to  dismiss  the  complaint  of  the  plaintiff 
as  against  each  of  them,  on  the  grounds  that  the  evidence 
on  the  part  of  the  plaintiff  established  (and  there  was  no 
conflict  of  evidence  upon  the  point)  that  both  Powers  and 
Switzer   were  members  of  the  metropolitan    police,   and 
acted  as  they  did  in  the  arrest  as  such  members,  and  under 
the  information  that  the  plaintiff  had  committed  a  felony, 
and  that  they  believed  the  information,  and  that  no  malice 
being  alleged  nor  proven,  no  excess  of  authority  used  in 
making  the  arrest,  there  was  thus  shown  on  the  part  'of  the 
plaintiff  a  reasonable  and  probable  cause  for  the  arrest, 
entitling  said  defendants  Powers  and  Switzer,  to  have  the 
complaint  dismissed  as  against   them  as  matter  of  legal 
right.     The  court  denied  the  motion,  and  the  counsel  for 
Powers  and  Switzer  excepted.     Other  evidence  was  offered 
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by   the   defendant    Mills.      The   defendants    Powers    and 
Switzer  declining  to  offer  any,  or  to  sum  up  the  case. 

The  judge  charged  the  jury,  who  found  a  verdict  against 
the  defendant  Mills  for  $250,  against  Powers  for  $100,  and 
against  Switzer  for  $10.  From  the  judgment  the  defend- 
ants Powers  and  Switzer,  appealed  to  the  general  term. 

A.  OAKEY  HALL,  for  defendants  Powers  and  Switzer. 

I.  The  appellate  defendants  were  members  of  the  police, 
and  only  as  such  members  made  an  arrest  of  the  plaintiff 
for  larceny,  upon  information  which  they  had  reason  to 
believe  ;  and  because  in  law  this  justified  their  action,  the 
judge  erred  in  not  dismissing  the  complaint. 

1.  They  had  the  common  law  power  of  constables  (Police 
Jlct,  Laws  of  1860,  p.  444,  §  28). 

2.  They  therefore  were  justified  in  arresting  the  plaintiff, 
because    he    had   been    directly   charged    with    a   felony. 
(Holley  agt.  Mix,  3  Wend.  350 ;  and  the,  elementary  law  and 
authorities  from  Hall  to  latest  reports,  as  collated  in  1  Hillard 
on  Torts,  p.  220  and  notes.) 

3.  This  is  a  common  law  rule  of  justification,  and  the 
common  law  definition  of  felony  is  part  of  the  justification. 

(u.)  If  this  be  so,  then  the  questions  of  value  and 
respecting  petit  larceny  as  being  a  statutory  felony,  for 
various  statutory  purposes  and  for  various  statutory  conse- 
quences, may  be  waived  for  the  argument. 

(6.)  Conceding  then,  for  the  sake  of  this  branch  of  the 
argument,  that  the  complaint  made  herein  excluded  both 
grand  larceny  and  burglary  from  the  notice  of  the  defend- 
ants, petit  larceny  was  a  felony  at  common  law.  (Ward's 
case,  3  Hili ,  398  ;  Carpenter  agt.  Nixon,  5  Hill,  261.) 

(c.)  The  case  of  Carpenter  agt.  JVixon,  and  Shay's  case 
(22  JV.  Y.  Rep.  317),  are  entirely  controlled  by  the  statu- 
tory definition  of  felony  relating  to  a  statutory  consequence. 
And  they  do  not  conflict  with  the  principle  of  arrest  at 
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common  law  for  a  common  law  felony.     They  seem,  when 
examined,  to  substantially  stand  as  authorities  in  our  favor. 

• 

SANDERSON  &  PLACE,  for  plaintiff. 

By  the  court,  SCRUGHAM,  J.  The  principal  question  pre- 
sented on  this  appeal  is  whether  the  defendants  Switzer 
and  Powers,  being  members  of  the  police  force  of  the 
metropolitan  police  district,  were  legally  authorized  to 
arrest  and  detain  the  plaintiff  without  warrant,  upon  a 
charge  of  petit  larceny  being  preferred  against  him  by  a 
private  citizen.  The  defendant  Powers,  being  examined 
as  a  witness  in  his  own  behalf,  said,  that  "  a  burglary  had 
been  committed  there,  and  a  complaint  made,"  and  when 
the  plaintiff  was  first  brought  before  the  magistrate,  after 
his  arrest  and  before  his  examination  or  trial,  "  something 
was  said  about  adoor  being  broken  open  or  a  hasp  drawn." 
Upon  this,  the  defendants  Switzer  and  Powers,  insist  that 
the  evidence  indicates  that  they  were  informed  of  a  bur- 
glary. On  the  other  hand,  the  evidence  of  Mills,  who  gave 
the  information,  shows  that  the  only  charge  he  made  against 
the  plaintiff  was  of  petit  larceny,  and  we  must  assume 
that  the  jury  so  found. 

The  members  of  the  police  force  of  the  metropolitan 
police  district,  possess  in  criminal  cases  all  the  common 
law  and  statutory  powers  of  constables.  It  is  well  settled 
that  while  a  constable  has  power  to  arrest  without  warrant, 
on  the  charge  of  a  third  person  in  cases  of  felony,  he  has 
no  such  power  in  cases  of  misdemeanor,  after  the  misde- 
meanor has  been  committed.  (1  Russell  on  Crimes,  598, 
600,  and  cases  there  cited  ;  Taylor  agt.  Strong,  fyc.  3  Wend. 
384.)  This  is  a  common  law  rule,  and  must  be  applied  in 
accordance  with  the  definitions  of  felony  and  misdemeanor 
at  common  law,  except  where  the  statute  clearly  and  spe- 
cifically alters  the  grade  of  the  offences.  The  rule  was 
founded  upon  the  difference  in  the  enormity  of  the  offences, 
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and  upon  the  conviction  that  greater  expedition  might  be 
necessary  to  secure  arrests  in  cases  of  felony  than  in  cases 
of  misdemeanor.  The  reason  for  allowing  arrests  without 
warrant,  will  not  apply  to  an  offence  reduced  by  statute 
from  the  grade  of  felony  to  that  of  misdemeanor ;  and  the 
reason  failing,  the  rule  falls  with  it. 

Our  statutes  have  not  changed  the  grade  of  petit  larceny, 
which  is  a  felony  at  common  law.  It  is  true  that  it  is  not 
one  of  the  statute  felonies  defined  in  section  30,  title  7, 
chapter  1,  part  4,  of  the  Revised  Statutes,  but  there  is  no 
enactment  which  takes  from  it  its  common  law  character. 
The  defendants,  therefore,  might  legally  arrest  for  petit 
larceny  without  warrant,  upon  the  oral  charge  of  a  third 
person,  provided  they  had  reasonable  ground  to  suspect 
that  the  petit  larceny  had  been  committed,  and  that  the 
plaintiff  was  the  guilty  person.  There  was  no  conflict  of 
evidence  as  to  the  fact  that  Mills  made  the  charge  against 
the  plaintiff  to  the  defendants,  nor  as  to  any  of  its  impor- 
tant features ;  and  as  it  afforded  to  them  reasonable  ground 
to  suspect  that  the  offence  had  been  committed,  and  by 
the  plaintiff,  the  motion  for  a  dismissal  of  the  complaint 
should  have  been  granted. 

The  judgment  against  the  defendants  Switzer  and 
Powers,  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event. 
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SUPREME  COURT. 

SAMUEL    HANKINSON    appellant  agt.    WILLIAM  M.    GILES, 
respondent. 

"Where  in  an  action  for  malicious  prosecution,  a  stipulation  identifying  certain 
affidavits  as  the  originals  upon  which  the  warrant  for  the  a»rest  of  the  plaintiff 
was  issued,  and  admitting  that  the  plaintiff  was  arrested  upon  such  warrant : 
Held,  that  it  did  not  authorize  the  defendant  to  read  such  affidavits  in  evidence, 
though  the  stipulation  was  produced  on  the  trial  by  plaintiff,  but  signed  by 
the  defendant's  attorney  only. 

And  the  case  was  not  altered  by  plaintiff's  first  reading  in  evidence  under  such 
stipulation,  defendant's  affidavit  made  before  the  magistrate. 

New  York  General  Term,  February,  1864. 

Before  LEONARD,  P.  J..  CLERKE  and  SUTHERLAND,  Justices. 

By  the  court,  SUTHERLAND,  J.  It  does  not  require  any 
argument  or  authority  to  show  that  independent  of  the 
stipulation  on  page  8  of  the  case,  it  was  error  to  permit 
Calvin  Angier's  affidavit  to  be  read  in  evidence  for  the 
defendant  under  objection.  In  my  opinion,  the  stipulation 
signed  by  the  attorney  for  the  defendant  only,  did  not 
authorize  him  to  read  Angier's  affidavit  in  evidence.  Had 
the  stipulation  been  signed  by  the  attorney  for  the  plaintiff 
also,  I  do  not  think  it  would  have  authorized  the  defendant 
to  read  it  in  evidence,  although  it  might  have  authorized 
its  production  and  identification  as  one  of  the  affidavits  or 
papers  upon  which  Kelly,  the  magistrate,  issued  a  warrant 
for  the  arrest  of  the  plaintiff.  The  inference  from  the  case 
on  page  8,  perhaps  is,  that  the  plaintiff  produced  the  stip- 
ulation and  read  the  defendant's  affidavit  in  evidence,  and 
if  he  did,  in  my  opinion,  this  did  not  authorize  the  defend- 
ant to  read  Angier's  affidavit  in  evidence,  as  evidence  of 
the  facts  stated  therein.  It  is  plain  that  the  reading  of 
Angier's  affidavit  in  evidence  might  materially  have  injured 
the  plaintiff. 
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I  think  the  order  dismissing  the  complaint  should  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  abide  the 
event. 

LEONARD,  J.  I  concur.  The  stipulation  gave  the  defend- 
ant no  authority  to  read  any  affidavit.  Nor  did  the  ryad 
ing  of  Giles'  affidavit  by  the  plaintiff,  authorize  the  reading 
by  defendant  of  another  sworn  by  Angier,  although  annexed 
to  the  former,  and  forming  part  of  the  papers  on  which 
the  magistrate  issued  his  warrant. 

CLERKE,  J.,  concurred. 


SUPREME  COURT. 

JOHN   P.    CULVER,   appellant    agt.   DAVID    M.    HOLLISTER, 

impleaded,  <fcc.,  respondent. 

During  the  pendency  of  an  appeal  from  an  order  directing  the  answer  to  be  made 
more  definite  and  certain,  the  defendant  obtained  a  a  ex  parte  order  extending 
his  time  to  answer  until  ten  days  after  the  hearing  and  decision  of  the  appeal. 
On  appeal  from  an  order  denying  a  motion  to  vacate  the  latter  order,  the  general 
term  modified  the  order  so  as  to  direct  a  stay  of  proceedings  on  the  part  of  the 
plaintiff  until  the  decision  of  the  appeal  from  the  first  order. 

New  York  General  Term,  February,  1864. 

Before  LEONARD,  P.  J.,  CLERKE  and  SUTHERLAND,  Justices. 

By  the  court,  LEONARD,  J.  This  appeal  is  from  an  order 
denying  a  motion  to  vacate  an  ex  parte  order  extending  the 
time  to  answer  after  the  appeal  was  taken,  until  ten  days 
after  the  hearing  and  decision  of  an  appeal  from  an  order 
directing  the  defendant's  answer  herein  to  be  made  more 
definite  and  certain.  Conceding  that  the  order  made  ex 
parte  extending  the  time  to  answer,  after  a  decision  at  spe- 
cial term  directing  an  answer  to  be  made  more  definite  and 
certain  in  ten  days,  and  on  expiration  of  that  period,  was 
irregular,  it  does  not  follow  that  the  order  denying  the 
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motion  at  a  special  terra,  made  on  notice,  when  both  parties 
were  before  the  court,  to  vacate  the  ex  parte  order,  was  not 
properly  made. 

The  order  denying  the  plaintiff's  motion,  amounted  to  a 
stay  of  proceedings  merely,  till  the  appeal  was  heard. 
This  motion  was  heard  and  decided  at  special  term,  when 
both  parties  were  before  the  court  on  notice,  and  the  judge 
had  jurisdiction  to  grant  a  stay  of  proceedings,  which 
would  have  the  same  effect  only  as  the  order  appealed 
from.  If  the  order  directing  the  answer  to  be  made  more 
definite  and  certain  should  be  affirmed,  the  general  term 
could,  and  on  request  would,  regulate  the  further  time  (if 
any)  which  should  be  granted  to  the  defendant  within 
which  to  comply  with  the  terms  of  the  order.  If  the  order 
should  be  reversed,  then  no  further  time  to  answer  would 
be  required,  as  the  answer  already  served  would  put  the 
cause  at  issue.  I  have  looked  into  the  answer  referred  to, 
and  do  not  consider  it  clear,  by  any  means,  that  it  is  insuffi- 
cient, or  requires  to  be  made  more  definite. 

I  think  the  order  appealed  from  here  should  be  modified 
so  as  to  direct  a  stay  of  proceedings  on  the  part  of  the 
plaintiff  till  the  decision  of  the  appeal  from  the  order  in 
relation  to  the  answer.  Ten  dollars,  costs  of  the  appeal, 
to  abide  the  final  result  of  the  action. 

CLERKE,  J.,  concurred. 
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SUPREME  COURT. 

CURTISS   L.   VAN    DUSEN.    respondent    agt.   JOHN   BISSELL, 

appellant. 

Where  a  pnrty  attends  the  trial  of  his  cause" solely  as  a  witness,  and  is  sworn  and 

examined  as  such,  he  is  entitled  to  witnesses  fees. 
It  is  appropriate  and  perhaps  proper,  that  each  judicial  district  should  follow  its 

own  rulings  and  decisions  upon  this  question,  which  seem  to  be  nearly  balanced, 

until  some  different  general  rule  shall  be  established  by  the  court  of  appeals  or 

prescribed  by  the  legislature. 

Erie  General  Term,  September,  \  865. 

Before  GROVER,  P.  J.,  MARVIN  and  DANIELS,  Justices. 

IN  the  adjustment  of  the  plaintiff's  costs  in  this  case,  the 
clerk  of  Niagara  county  allowed  him  $27.92  for  traveling 
and  attendance  fees,  as  a  witness  in  his  own  behalf.  His 
affidavit  produced  before  the  clerk  showed  him  to  be  a 
necessary  and  material  witness  in  his  own  behalf  on  the 
trial  of  this  cause,  and  that  he  attended  solely  as  a  witness, 
and  was  sworn  and  examined  as  such.  The  defendant 
objected  to  the  allowance  of  these  fees,  and  appealed  from 
the  decision  of  the  clerk,  by  which  he  permitted  them  to 
be  adjusted.  The  special  term  affirmed  the  clerk's  decision, 
and  the  defendant  appealed  to  this  court. 

FARWELL  &  BRAZEE.  for  appellant. 
JOHN  T.  MURRAY,  for  respondent. 

DANIELS.  J.  This  court  in  an  unreported  decision  has 
already  held  that  the  party  who  attends  the  trial  of  his 
cause  solely  as  a  witness,  and  is  sworn  and  examined  as 
such,  is  entitled  to  witnesses  fees.  And  the  ruling  has  been 
acted  upon  by  the  legal  profession  for  several  years  in  this 
district.  If  a  uniform  rule  could  be  secured  by  departing 
from  that  decision,  so  that  the  construction  of  the  Code 
upon  this  subject  would  be  the  same  throughout  the  state, 
VOL.  XXIX.  31 


482   •  NEW  YORK  PRACTICE  REPORTS. 

Van  Dusen  agt.  Bissell. 

I  should  consider  it  to  be  the  duty  of  this  court  to  follow 
that  course.  For  where  a  question  upon  principle  may  be 
very  nicely  balanced,  it  is  best  for  the  public  that  a  fixed 
and  inflexible  determination  should  be  maintained,  even 
though  it  may  be  at  the  expense  of  mere  abstract  right. 
It  is  more  necessary  that  a  general  rule  should  be  secured, 
that  can  be  known  and  observed  by  all  in  cases  of  that 
nature,  than  that  positive  accuracy  should  be  reached 
through  the  uncertainty  of  a  succession  of  conflicting  and 
incompatible  decisions.  It  is  a  very  serious  fault  in  the 
present  judicial  system  of  this  state,  that  it  was  created 
in  such  a  manner  as  not  only  to  create,  but  also  to  foster 
variety  and  conflict  in  its  determinations  of  legal  contro- 
versies. 

But  it  is  out  of  the  power  of  this  court  to  remedy  that 
evil  by  surrendering  the  conclusion  previously  arrived  at, 
upon  the  question  presented  by  this  appeal.  For  the  same 
ruling  has  been  made  by  the  general  term  in  the  first  dis- 
trict (Hanna  agt.  Dexter,  15  Abb.  135),  and  by  that  of  the 
third  district,  where  the  principle  is  still  further  extended, 
so  as  to  allow  fees  to  the  successful  party  whenever  he  may 
be  sworn  and  examined  as  a  witness  upon  the  trial  (Tiffany 
fy  Smith's  Pr.  vol.  2,  439).  The  rule  which  has  been 
adopted  in  this  district  is  also  observed  by  the  superior 
court  of  New  York  city  (Bronner  agt.  Frauenthal,  20  How. 
355),  in  which  the  learned  justice  states  the  ruling  to  be 
uniform  upon  that  subject  in  all  the  courts  in  that  city. 
See  also  Taaks  agt.  Schmidt  (25  How.  341,  344),  and  Rogers 
agt.  Chamberlain  (7  Abb.  451),  which  was  decided  by  the 
court  of  common  pleas.  That  is  also  the  construction  of 
the  law  declared  by  the  special  term  in.  the  fourth  district 
(Logan  agt.  Brooks,  17  How.  29),  and  by  the  superior  court 
in  the  city  of  Buffalo. 

While  I  feel  bound  to  concede  that  the  reason  of  the  law 
seems  to  be  altogether  with  the  courts  of  the  seventh  dis- 
trict (Case  agt.  Pierce,  17  How.  348,  353),  and  that  of  the 
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sixth  district  (Steere  agt.  Miller,  28  How.  266),  yet  I  do  not 
think  that  we  are  at  liberty  under  the  circumstances  to 
follow  them.  In  the  present  condition  of  judicial  authority, 
there  is  a  manifest  propriety  in  maintaining  the  conclusion 
already  declared  by  this  court  until  some  different  general 
rule  shall  be  promulgated  by  the  court  of  appeals  or  be 
prescribed  by  legislative  power.  And  for  that  reason  alone, 
the  order  of  the  special  term  should  be  affirmed. 
GROVER,  P.  J.,  and  MARVIN,  J.,  concur. 


SUPREME  COURT. 

s 

JOHN  F.  COOK,  respondent  agt.  JOHN  A.  BIDWELL,  appellant. 

An  order  for  the  examination  of  the  adverse  party,  under  section  391  of  the  Code, 
is  allowed  as  a  matter  of  right,  before  trial,  upon  showing  that  the  action  is  at 
issue,  and  that  the  applicant  desires  such  examination  as  to  matters  material  to 
the  issue. 

New  York  General  Term,  February,  1864. 

Before  LEONARD,  P.  J.,  CLERKE  and  SUTHERLAND,  Justices. 

By  the  court,  SUTHERLAND,  J.  Section  390  of  the  Code 
provides,  that  a  party  to  an  action  may  be  examined  as  a 
witness,  at  the  instance  of  the  adverse  party,  either  at  the 
trial  or  conditionally,  or  upon  commission,  "  in  the  same 
manner,  and  subject  to  the  same  rules  of  examination  as 
any  other  witness."  The  caption  or  heading  of  the  follow- 
ing section,  391,  is,  "  Such  examination  also  allowed  before 
trial — Proceedings  therefor."  The  body  of  section  391  is, 
"  the  examination  instead  of  being  had  at  the  trial,  as  pro- 
vided in  the  last  section,  may  be  had  at  any  time  before 
the  trial,  at  the  option  of  the  party  claiming  it,  before  a 
judge  of  the  court  or  a  county  judge,  on  a  previous  notice 
to  the  party  to  be  examined,  and  any  other  adverse  party, 
of  at  least  five  days,  unless,  for  good  cause  shown,  the 
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judge  order  otherwise.  But  the  party  to  be  examined 
shall  not  be  compelled,"  &c. 

The  order  made  by  the  judge  on  the  application  of  the 
plaintiff,  that  the  defendant  appear  and  be  examined  in  this 
action  as  a  witness,  was  made  on  an  affidavit  showing  that 
the  action  was  at  issue,  and  stating  certain  other  facts 
tending  to  show  that  the  plaintiff  desired  such  examination 
as  to  certain  matters  material  to  the  issue,  but.the  affidavit 
did  not  show  that  the  defendant  was  about  to  leave  the 
state,  or  state  any  other  fact  tending  to  show  that  he  would 
not  be  able  to  attend  the  trial  of  the  action  ;  in  other 
words,  the  affidavit  did  not  show  any  right  to  axamine  the 
defendant  conditionally. 

The  question  then  is,  whether  plaintiff  had  an  absolute 
right  under  section  391  of  the  Code,  to  examine  the  defend- 
ant before  trial,  upon  simply  showing  that  the  action  was 
at  issue,  and  that  he  desired  to  examine  the  defendant  as 
to  matters  material  to  the  issue.  In  my  opinion  he  had. 
I  think  the  decision  in  Green  agt.  Wood  (6  Jlbb.  277),  was 
right,  so  far  at  least  as  it  relates  to  this  question.  The 
doubt  as  to  the  construction  of  section  391,  must  have 
arisen  from  the  fact  that  the  caption  to  that  section  com- 
mences, "  such  examination,"  &c.,  and  the  body  commences, 
"  the  examination,"  <fec.,  when  three  examinations  of  the 
adverse  party  are  mentioned  in  the  preceding  section 
(§  390).  But  it  is  plain  that  the  words  "  such  examination," 
and  the  words  "  the  examination,"  refer  to  the  examination 
of  the  adverse  party  generally,  and  not  to  either  of  the 
examinations  of  such  party  provided  for  in  the  previous 
section  at  the  trial,  conditionally,  and  upon  commission.  It 
is  plain  that  by  section  391,  it  was  intended  to  provide  for 
another  examination  of  the  adverse  party.  Any  other  con- 
struction of  section  391  would  make  it  useless,  for  the  exam- 
ination of  the  adverse  party  at  the  trial,  conditionally  and 
upon  commission,  is  fully  provided  for  by  section  390.  More- 
over, it  would  have  been  absurd  to  say  that  a  party  might 
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be  examined  conditionally  or  upon  commission,  at  the 
option  of  his  adversary,  when  the  right 'to  such  examina- 
tions were  carefully  regulated  by  law,  without  repealing  or 
abrogating  such  law  ;  and  it  would  have  been  useless  to 
say  that  a  party  might  be  examined  at  the  trial  at  the 
option  of  his  adversary,  after  giving  the  right  of  examina- 
tion at  the  trial.  The  option  to  be  exercised  by  the  party 
claiming  the  examination  under  section  391.  is  between 
the  examination  at  the  trial  and  before  the  trial.  I  do  not 
see  why  the  right  to  the  latter  examination  under  section 
391,  is  not  just  as  absolute  as  the  right  to  the  former  under 
section  390.  Neither  examination  can  be  had  except  in 
an  action  after  issue,  and  as  to  matters  pertinent  to  the 
issue.  I  do  not  see  that  the  amendment  in  1862,  of  section 
399  of  the  Code,  has  any  bearing  on  the  question  in  this 
case. 

The  order  appealed  from  should  be  affirmed,  with  $10 
costs. 

LEONARD,  J.  I  concur.  The  order  of  affirmance  may  fix 
the  time  for  proceeding  with  the  examination. 

CLERKE,  J.     I  concur. 


SUPREME  COURT. 
In  the  matter  of  WALTER  BAKER. 

The  superintendent  of  "The  New  York  State  Inebriate  Asylum,"  who  has 
"  power  to  receive  and  retain  all  inebriates  who  enter  said  asylum  either  volun- 
tarily or  by  the  order  of  the  committee  of  any  habitual  drunkard  "  (Laws  of 
1857,  vol.  1  p.  431),  has  no  right  to  keep  a  voluntary  patient  in  the  institution 
by  force;  although  such  patient  on  entering,  the  institution  signed  the  requisite 
agreement  under  the  act  to  remain  there  for  one  year,  which  time  has  not 
expired. 

No  contract  which  deprives  a  person"bf  his  liberty  can  be  specifically  enforced  by 
the  judgment  or  order  of  a  court ;  and  as  a  general  rule  force  cannot  be  used  to 
compel  any  person  to  perform  such  contract. 
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At  Chambers,  Binghamton,  September  lo\  1865. 

ON  habeas  corp'&s.  In  the  matter  of  Walter  Baker,  a 
voluntary  patient  in  the  N.  Y.  State  Inebriate  Asylum. 

George  Bartlett,  Esq.,  presented  a  petition,  duly  verified, 
to  RANSOM  BALCOM,  one  of  the  justices  of  the  supreme 
court,  on  which  the  said  justice  granted  a  writ  of  habeas 
corpus,  directed  to  Doctor  J.Edward  Turner,  superintendent 
of  the  New  York  State  Inebriate  Asylum,  commanding 
him  to  have  the  body  of  Walter  Baker  forthwith  before  the 
said  justice,  at  his  chambers  in  Binghamton,  together  with 
the  cause  of  his  confinement  or  detention,  &c.  And  the 
said  J.  Edward  Turner  did,  on  the  day  aforesaid,  produce 
the  body  of  said  Baker  before  the  said  justice,  at  his  cham- 
bers, and  then  and  there  made  the  following  return  to  said 
writ,  viz : 

"  STATE  OF  NEW  YORK,  BROOME  COUNTY,  ss.  : 

"  The  undersigned,  J.  Edward  Turner,  superintendent 
of  the  New  York  State  Inebriate  Asylum,  hereby  makes 
return  to  the  annexed  writ  as  follows  :  He  states  that  he 
is  the  superintendent  of  the  New  York  State  Inebriate 
Asylum,  and  has  the  care  and  charge  of  all  inebriates 
brought  to  the  asylum  building  of  said  institution ;  that 
Walter  Baker,  named  in  said  writ,  placed  himself  as  a 
patient  in  said  institution  under  the  care  of  said  superin- 
tendent, on  the  9th  day  of  March,  1865,  where  said  Baker 
has  since  remained,  except  he  escaped  a  short  time,  and 
now  remains  as  such  patient,  and  said  superintendent  now 
detains  him  as  such  patient,  and  for  no  other  cause  ;  that 
said  Baker  thus  placed  himself  as  such  patient  by  instru- 
ment in  writing  signed  by  said  Baker,  of  which  the  annexed 
is  the  original ;  that  said  superintendent  has  said  Baker 
before  said  judge,  the  judge  issuing  said  writ,  but  claims 
that  said  Baker  should  be  remanded  to  said  institution 
under  the  charge  and  care  thereof,  and  that  said  institution, 
through  him  as  such  superintendent,  has  now  exclusive 
right  to  the  person  of  said  Walter,  by  force  of  the  laws  of 


NEW  YORK  PRACTICE  REPORTS.  437 


In  the  matter  of- Walter  Baker. 


this  state  organizing  the  same,  and  the  several  acts  amenda- 
tory thereof. 

(Signed)  "  J.  EDWARD  TURNER." 

The  return  was  duly  verified.  The  above  mentioned 
agreement  was  as  follows,  to  wit : 

"I  hereby  agree  to  place  myself  under  the  control  and 
medical  treatment  of  the  New  York  State  Inebriate  Asylum 
for  the  period  of  one  year,  to  be  governed  by  the  rules  and 
regulations  of  the  said  inebriate  asylum.  I  also  agree  to 
pay  for  my  medical  treatment,  board  and  nursing,  the  sum 
of  twenty  dollars  per  week.  I  further  agree  to  pay  in 
advance  for  six  months  treatment,  the  sum  of  five  hundred 
and  twenty  dollars  ($520);  also  on  the  9th  day  of  Sep- 
tember, 1865,  the  sum  of  five  hundred  and  twenty  dollars, 
being  in  full  for  medical  traeatment,  board  and  nursing, 
one  year  from  date.  WALTER  BAKER. 

"  Witness  :  J.  EDWARD  TURNER. 

"  Binghamton,  March  9,  1865." 


t  Five  cent  ~\ 
-j  IT.  S.  Revenue  >- 
(.Stamp,  cancelled.  ) 


The  return  was  accompanied  by  the  rules  and  regulations 
of  the  asylum,  which  were  shown  to  Baker  at  the  time  he 
became  a  voluntary  patient  in  the  asylum.  One  of  the 
regulations  was  as  follows  :  "  All  patients  who  enter  the 
New  York  State  Inebriate  Asylum,  must  be  committed  by 
the  courts  or  sign  a  written  contract  to  remain  in  said 
asylum  for  one  year,  to  be  governed  by  the  rules  and  regu- 
lations of  said  asylum." 

It  was  conceded  Baker  was  capable  of  making  a  valid 
contract  when  he  entered  the  asylum,  and  no  evidence  was 
given  to  show  he  was  not  capable  of  managing  his  business 
affairs.  It  was  also  conceded  that  on  the  9th  day  of  Sep- 
tember, 1865,  Baker  notified  the  superintendent  of  the 
asylum  he  should  not  longer  remain  in  the  institution,  or 
pay  for  board  or  treatment  there,  and  that  he  has  since  that 
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day  been  detained  in  the  institution  without  his  consent  and 
against  his  will.     The  case  was  argued  by 

GEORGE  BARTLETT,  for  Baker,  and 

H.   S.  GRISWOLD,  for  the  superintendent  of  the  asylum. 

After  taking  time  to  deliberate  upon  the  case,  Justice 
BALCOM  delivered  the  following  opinion  :  The  inebriate 
asylum  was  first  incorporated  by  the  name  of  "  The  United 
States  Inebriate  Asylum,  for  the  reformation  of  the  poor 
and  destitute  inebriate/'  but  the  name  was  subsequently 
changed  by  the  legislature  to  that  of  "  The  New  York 
State  Inebriate  Asylum."  It  was  provided  by  the  act  of 
1857,  that  "said  institution  shall  have  power  to  receive 
and  retain  all  inebriates  who  enter  said  asylum  either  vol- 
untarily or  by  the  order  of  the  committee  of  any  habitual 
drunkard  "  (Laws  of  1857,  vol.  1,  p.  431,  §  9),  and  this  pro- 
vision has  not  been  repealed  or  altered.  All  men  are 
endowed  by  their  Creator  with  the  inalienable  right  to 
liberty  ;  and  with  certain  exceptions  no  contract  which 
deprives  a  person  of  his  liberty  can  be  specifically  enforced 
by  the  judgment  or  order  of  a  court  that  he  shall  specifi- 
cally perform  it ;  and  as  a  general  rule  force  cannot  be 
used  to  compel  any  person  to  perform  such  a  contract- 
Baker  has  not  done  any  act  by  which  he  has  forfeited 
his  liberty,  and  I  am  of  the  opinion  the  contract  he  made 
with  the  inebriate  asylum  does  not  justify  that  institution 
in  keeping  him  there  by  force.  He  was  a  voluntary  patient 
in  the  institution,  and  all  the  power  the  superintendent 
had  under  the  laws  for  the  government  of  the  institution, 
was  to  "  receive  and  retain  "  him  so  long  as  he  was  willing 
to  remain.  No  provision  has  been  made  for  the  arrest  of 
any  voluntary  patient  who  leaves  the  institution,  who  is 
capable  of  taking  care  of  himself,  and  of  managing  his 
own  business  affairs,  arid  no  principle  of  the  common  law 
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is  applicable  to  such  a  person  which  justifies  the  arrest 
and  detention  of  persons  who  are  lost  to  self  control. 

If  the  legislature  has  the  power  to  authorize  tbe-deten- 
tion  of  patients  in  the  asylum  for  a  reasonable  time,  to  be 
prescribed  by  statute,  who  go  there  voluntarily,  and  agree 
to  remain  there  such  a  time,  and  to  prescribe  the  manner 
they  may  be  arrested  and  taken  back  to  the  institution,  if 
they  leave  it  before  the  expiration  of  such  time,  it  has  failed 
to  pass  a  law  which  confers  such  authority.  All  statutes  in 
restraint  of  liberty  must  be  strictly  construed.  This  is  a 
principle  which  cannot  be  disregarded,  and  it  must  be  applied 
in  construing  the  authority  conferred  upon  the  inebriate 
asylum  to  "  receive  and  retain  "  inebriates  who  enter  it  vol- 
untarily. The  power  given  to  "  retain  "  such  patients,  in 
my  judgment,  only  confers  the  right  upon  the  superin- 
tendent of  the  institution  to  keep  them  so  long  as  they 
will  voluntarily  remain,  and  no  longer. 

My  conlusion  is,  that  the  superintendent  of  the  asylum 
has  no  right  forcibly  to  retain  Baker  in  the  institution,  and 
that  an  order  should  be  made  discharging  him  from  the 
asylum  unless  he  chooses  to  remain  there  voluntarily,  and 
obey  the  rules  and  regulations  of  the  institution. 


SUPREME  COURT. 
MARY  C.  BEST  agt.  BENJAMIN  BAUDER. 

Wine  roots  or  wine  plants,  which  are  offered  for  sale  by  one  traveling  from  place 
to  place,  are  included  in  the  terms  "  goods,  or  other  commodities,"  within  the 
meaning  of  section  64,  subdivision  27,  in  the  U.  S.  internal  revenue  laws. 

Those  laws  contain  a  direct  prohibition  against  being  engaged  in  prosecuting  or 
carrying  on  the  occupation  of  a  pedler  without  a  license  ;  and  the  circumstance 
that  the  prohibition  is  for  revenue  purposes  only,  is  of  no  consequence,  for  in 
such  case,  as  well  as  in  every  other,  a  sale  in  violation  of  the  prohibition  is  ille- 
gal and  void,  and  no  action  can  be  maintained  upon  it  for  the  purchase  price  of 
the  article  sold. 

A  penalty  implies  a  prohibition,  though  there  are  no  prohibitory  words  in  the  statute. 
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Otsego  Special  Term,  June,  1865. 

THE  plaintiff  brought  this  suit  to  recover  for  the  pur- 
chase price  of  three  hundred  wine  roots  or  plants,  sold  and 
delivered  to  the  defendant  on  the  10th  day  of  November, 
1863.  The  defendant  for  his  first  defence  alleged  that  the 
plaintiff  in  making  the  sale  and  agreement  was  engaged  in 
the  occupation  of  a  pedler  without  license,  as  required  by 
the  revenue  laws  of  the  United  States,  to  which  the  plain- 
tiff demurred,  on  the  ground  that  such  facts  were  no- 
defence  to  an  action  for  the  price. 

J.  H.  SALISBURY,  for  plaintiff. 
J.  E.  DEWEY,  for  defendant. 

PARKER,  J.  This  action  is  brought  to  recover  for  three 
hundred  wine  roots  or  plants,  sold  and  delivered  by  the 
plaintiff  to  the  defendant,  on  the  10th  day  of  November, 
1863.  The  defendant  sets  up  in  his  answer  as  a  defence, 
that  at  the  time  of  the  sale  set  fortli  in  the  complaint,  the 
plaintiff  was  engaged  in  the  business  of  pedling,  and  selling 
and  delivering,  while  traveling  from  house  to  house,  and 
from  place  to  place,  through  different  parts  of  this  state, 
certain  articles  represented  by  her  "to  be  wine  roots  or 
plants,  which  the  plaintiff  conveyed  from  place  to  place, 
as  aforesaid,  in  a  wagon  drawn  by  two  horses,  and  sold  and 
delivered  the  same  in  divers  quantities,  to  divers  persons, 
and  among  others,  to  the  defendant,  to  the  number  of  three 
hundred,  being  the  same  three  hundred  wine  roots  or 
plants  mentioned  in  the  complaint — although  the  plaintiff 
had  neither  applied  or  paid  for,  nor  in  any  manner  obtained 
or  received  any  license  whatever  as  a  dealer  or  pedler, 
or  otherwise,  from  any  officer  or  officers  of  the  United 
States,  or  the  government  thereof,  and  although  no  license 
whatever  had  been  granted  or  issued  to  her  under  any  act 
of  Congress — and  such  agreement  and  sale  referred  to  in 
this  complaint,  was  in  violation  of  and  contrary  to  the  act 
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of  congress  entitled,  "  an  act  to  provide  internal  revenue 
and  pay  interest  on  the  public  debt,"  approved  July  1, 
1862,  and  the  act  or  acts  amending  the  same,  or  supple- 
mentary thereto,  and  was  prohibited  thereby  and  void. 

To  this  answer  the  plaintiff  demurred,  on  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  defence. 
The  act  of  congress  referred  to  in  the  answer,  provides, 
"that  from  and  after  the  first  day  of  August,  1862,  no 
person,  association  of  persons,  or  corporation,  shall  be 
engaged  in,  prosecute,  or  carry  on,  either  of  the  trades  or 
occupations  mentioned  in  section  64  of  this  act,  until  he 
or  they  shall  have  obtained  a  license  therefor,  in  the  man- 
ner hereinafter  provided  "  (§  57).  By  section  64,  subdi- 
vision 27,  pedlers,  when  traveling  with  two  horses,  shall 
pay  $15  for  each  license,  and  "  any  person  (except  persons 
pedling  newspapers,  bibles,  or  religious  tracts)  who  sells 
or  offers  to  sell  at  retail,  goods,  wares,  or  other  commodi- 
ties, traveling  from  place  to  place,  in  the  street,  or  through 
different  parts  of  the  country,  shall  be  regarded  a  pedler 
under  this  act."  By  section  59,  it  is  provided,  "  that  if. 
any  person  or  persons  shall  exercise  or  carry  on  any  trade 
or  business  hereinafter  mentioned,  for  the  exercising  or  car- 
rying on  of  which  trade  or  business  a  license  is  required 
by  this  act,  without  taking  out  such  license  as  in  that  behalf 
required,  he,  she  or  they,  shall,  for  every  such  offence, 
respectively,  forfeit  a  penalty  equal  to  three  times  the 
amount  of  the  duty  or  sum  of  money  imposed  for  such 
license."  And  by  section  24,  of  the  act  to  amend  the 
revenue  law,  approved  March  3,  1863,  "he,  she,  or  they, 
shall,  for  every  such  offence,  upon  conviction  thereof,  in 
lieu  of,  or  in  addition  to  other  penalties  now  imposed  by 
law,  at  the  discretion  of  the  court,  be  subject  to  imprison- 
ment for  a  term  not  exceeding  two  years." 

If  wine  plants  are  either  "goods,  wares  or  commodities," 
the  plaintiff  was  a  pedler  within  the  meaning  of  the  act, 
and  the  sale  of  the  plants  by  her  to  the  defendant,  was 
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made  Avhile  prosecuting  that  occupation.  This  is  alleged 
in  the  answer,  and  admitted  by  the  demurrer.  These 
plants^  if  not  "  goods,"  which  I  think  they  are,  certainly 
are  included  in  the  term  "  commodities."  The  productions 
of  a  country  which  become  an  article  of  sale,  or  in  the  lan- 
guage of  Webster,  in  his  dictionary,  "  in  commerce  inclu- 
ding every  thing  movable  that  is  bought  and  sold,  *  *  * 
unless  perhaps  animals  may  be  excepted.  The  Avord 
includes  all  the  movables  which  are  the  objects  of  com- 
merce." If  any  exception  is  to  be  made,  as  claimed  by 
the  plaintiff's  counsel,  in  favor  of  the  farmer  Avho  takes  the 
products  of  his  farm  to  market,  and  sells  them  from  house 
to  house — if  he  is  not  a  pedler — this  case  is  not  within  the 
exception,  for  it  does  not  appear  that  these  plants  Avere 
raised  by  the  plaintiff.  I  have  no  doubt  that  a  license  Avas 
required  to  authorize  the  plaintiff  to  prosecute  the  business 
of  selling  these  plants  as  she  Avas  selling  Avhen  she  made 
the  sale  to  the  defendant. 

It  is  insisted,  hoAvever,  by  the  plaintiff's  counsel,  that 
jinasmuch  as  the  act  was  passed  merely  for  the  purpose  of 
revenue,  and  the  penalty  Avas  annexed  only  to  secure  the 
payment  of  the  license  duty,  the  sale  in  question  was  not 
so  in  violation  of  the  act  as  to  render  it  void.  NotAvith- 
stauding  the  "  courts  appear  occasionally  to  have  strained 
a  point  "  in  favor  of  such  a  distinction,  as  Avas  said  in  Bell 
agt.  Quinn  (2  Sandf.  146,  150),  and  intimated  in  Griffith 
agt.  Wells  (3  Denio,  227),  the  question,  after  all,  I  appre- 
hend is,  does  the  statute  prohibit  the  sale  Avithout  a  license? 
If  it  does,  the  circumstance  that  it  is  prohibited  for  reve- 
nue purposes,  is  of  no  consequence,  for  in  such  case,  as 
Avell  as  in  every  other,  the  sale  in  violation  of  the  prohibi- 
tion is  illegal  and  void,  and  no  action  can  be  maintained 
upon  it.  (Cope  agt.  Rowland,  2  Mees.  fy  Welsh.  149 ;  Smith 
agt.  Mawbood,  14  Mees.  fy  Welsh.  452 ;  Brown's  Legal  Max. 
580  ;  2  Parsons  on  Cont.  259  ;  Story  on  Cont.  620.) 

In  looking  at  the  statute  Ave  find  a  direct  prohibition 
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against  selling  as  a  pedler  without  a  license.  -  By  section 
57,  no  person  shall  be  engaged  in  either  of  the  occupations 
mentioned  in  section  64,  without  a  license.  Section  64 
describes  the  occupation  of  a  pedler,  and  fixes  the  price 
of  the  license  for  such  occupation.  Irrespective  of  the 
penalty,  a  pedler  is,  then,  prohibited  from  selling  his  goods 
or  commodities  without  a  license.  Besides,  a  .penalty 
implies  a  prohibition,  though  there  are  no  prohibitory 
words  in  the  statute.  (Story  on  Cont.  §  614  ;  1  Taunt.  136  ; 
10  Bing.  110  ;  1  Parsons  on  Cont.  381  ;  3  Denio,  226.)  ft 
then,  the  contract  of  sale  was  in  violation  of  the  statute, 
no  action  can  be  sustained  upon  it.  (26  Barb.  595 ; 
Broom's  Legal  Max.  576;  16  JV*.  Y.  R.  512;  17  Barb.  397.) 
I  am  of  the  opinion  that  the  demurrer  is  not  well  taken, 
and  should  be  overruled  with  costs,  with  liberty  to  the 
plaintiff  to  take  issue  upon  the  facts  of  the  answer,  and  go 
to  trial  thereon,  upon  payment  of  costs  of  the,  demurrer 
within  twenty  days  after  notice  of  the  order  to  be  entered 
herein. 


DIGEST 

OF    THE 

POIISTTS  OF  PRACTICE 


OTHER   IMPORTANT   QUESTIONS, 

CONTAINED  IN  THE  FOLLOWING  REPORTS  : 

29  Howard's  Pr.  R.;  42  Harbour's  R.;  18  Abbott's  R.;  8  and  9 
Bosworth's  R. 


ABATEMENT. 

See  CAUSE  OF  ACTION,  3. 
See  ARBITRATION,  2,  3. 

ACTION  IN  BAR. 

1.  A  discharge- under  the  insolvent  laws 
of  this  state  (known  as  <(he  two-third 
act),  granted  to  a  citizen  of  this  state, 
is  a  bar  to  an  a  tion  against  him  by  a 
citizen  of  another  state,  upon  a  con- 
tract made  in  that  state  to  be  executed 
within  this  state.     (This  appears  to 
be  adverse  to  the  case  of  Baldwin  agt. 
Hale,  and  cases  there  cited,   United 
States  supreme  court,  Am.  Lav:  Reg. 
June,    1864,  CLIFFORD,    J.)      (Pratt 
agt.  Chase,  ante,  296.) 

2.  The  rule  is  well  settled  that  a  suit 
brought  for  one  portion  of  a  demand, 
or  for  one  of  several  demands  arising 
out  of  the  same  contract  or  transaction, 
is  a  bar  to  a  subsequent  suit  for  the 
residue  of  such  demand  or  demands, 
if  they  were  all  due  when  such  suit 
was  commenced.     (Hopf  agt.  Myers, 
42  Barb.  240.) 

3.  And  the  rule  is  the  same  where  the 
first   suit   includes  all  the   demands, 
though    only  a  portion  of  them  are 
therein  litigated,  or  though  a  part  be 


withdrawn.  So,  if  a  plaintiff  having  a 
claim  arising  out  of  the  contract  or 
transactions  sued  on,  which  occurred 
,  prior  to  the  commencement  of  the  suit, 
and  of  which  he  has  demanded  payment 
omits  to  make  such  claim,  and  the 
same  is  not  in  issue  in  the  suit,  and  no 
evidence  is  given  in  support  of  it,  he 
will  be  barred  from  presenting  such 
claim  as  a  set-off  in  a  subsequent  ac- 
tion brought  against  him  upon  the 
judgment  recovered  in  the  prior  suit. 
(Id.) 

AGREEMENT. 

1.  An  agreement  to  receive  and  enjoy  a 
sum  of   money   promised,   can  be  no 
valid  consideration  for  the  promise. 

(Hammond  agt.  Shepard,  ante,  188.) 

2.  Where  the  defendant  "  promised  to 
pay  the  trustees  of  New  York  Central 
College  $100,  in  five  years,   or  their 
authorized  agent — they  agree  to  apply 
it  for  college  purposes:"     Held,  that 
there  was  no  sufficient   consideration 
expressed  in  the  instrument  itself  to 
sustain  the  promise.     (Id.) 

3.  But  where  it  was  shown  that  the  de- 
fendant had  signed  a  separate  cotem- 
poraneous  agreement,  whereby  he  cer- 
tified that  he  had  "this  day  signed 
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$100  for  the  N.  Y.  Central  College, 
which  he  agrees  to  pay  in  five  years, 
on  condition  that  said  college  holds  its 
doors  open  upon  all  moral  subjects,  and 
that  they  will  use  their  influence  on 
the  students,  if  the  subject  of  the 
mortality  of  the  soul  should  be  pre- 
sented for  discussion  in  the  lyceum, 
to  have  them  attend  and  hear  the  said 
discussion,  and  investigate  it  as  they 
would  any  other  moral  subject ;  and 
also  that  the  college  chapel  will  be 
open  with  three  weeks  notice  on  the 
sabbath,  for  any  suitable  Christian 
person  to  preach  on  that  subject:" 
Held,  that  this  agreement  was  a  suffi- 
cient consideration  for  the  defendant's 
promise.  (Id.) 

4.  An  agreement  by  which  a  person  is  to 
be  paid  a  stipulated  sum  for  giving 
testimony,  on  condition  that  it  leads 
to  the  termination  of  a  suit  favorable 
or  satisfactory  to  the  other  contracting 
party,  who  is  also  a  party  to  such  suit, 
is    illegal    and   void.      (Pollak    agt. 
Gregory,  9  Kosw.  116.) 

5.  An  agreement  between  the  guardian 
of  an  infant  and  the  person  becoming 
surety  in  his  official  bond,   that  the 
latter  shall  hold  the  property  of  which 
the  guardian  is  custodian,  for  his  own 
indemnity,   is  void,  as  subversive  of 
the   objects  of   the   appointment  and 
security,  and  contrary  to  public  policy. 
The  guardian  cannot  pledge  the  pro- 
perty of  his  ward  as  security  to   His 
own  surety.     Therefore,  it  is  no  de- 
fence, in  an  action   by  the  guardian 
against  one  who  has  collected  moneys 
of  the  estate,  and  refuses  to  pay  them 
over,  to  show  that  the  defendant  be- 
came the  guardian's  surety  upon  such 
an  agreement,  and  that  the  guardian 
is  insolvent,  and  to  offer  to  pay  the 
money   into    court.      (Poultney  agt. 
Randall,  9  Eosw.  232.) 

6.  In  an  action  against   the  defendant 
for  damages  in  failing  to  complete  the 
alteration  of  a  certain  building  within 
a   certain   time,    in   pursuance   of  an 
agreement,  where  it  appeared  that  the 
work  would  probably  have  been  done 
in  time  but  for  extra  work  ordered  by 
the  plaintiffs:      Held,  that  the  time 
must  be   considered   as   having   been 
extended  by  the  parties,  to  enable  the 
alterations  agreed  on  to  be  completed. 
Held,  also,  that  the  time  for  the  per- 
formance   of    the    work   having   been 
thus  extended,  virtually  for  the  benefit 
of  the  plaintiffs,  and  at  their  request, 
and  they  having  subsequently  taken  a 
lease  from  the  defendant  of  a  portion 
of  the  premises  which  was  not  inclu- 


ded in  the  original  contract,  the  plain- 
tiffs thereby  waived  their  claim  for 
damages  for  the  non-performance  of 
the  contract  within  the  specified  time. 
Held,  further,  that  the  parties  had  a 
right  thus  to  alter,  or  to  waive  any  of 
the  terms  of  the  original  agreement; 
or  to  extend  the  time  of  its  perform- 
ance. And  that  although  a  waiver 
was  not  distinctly  set  up  in  the  answer, 
.yet  as  the  facts  were  all  before  tho 
referee  and  within  the  issue,  the 
referee  was  authorized  to  decide  that 
question.  If  necessary,  the  pleadings 
might  have  been  made  to  conform  to 
the  facts  proved.  (  Van  Buskirk  agt. 
Stow,  42  Barb.  9.) 

.  Where  the  defendant  received  the 
plaintiff's  property  under  an  agree- 
ment to  return  it  at  a  certain  time  or 
to  pay  to  plaintiff  a  certain  sum  for 
its  value,  and  subsequent  to  the  time 
limited  for  its  return  the  defendant 
paid  to  plaintiff  a  part  of  the  stipula- 
ted value,  and  gave  his  due  bills  for 
the  balance,  and  on  the  defendant's 
refusal  to  return  the  property  on  de«- 
mand  of  the  plaintiff  subsequently 
made  (having  in  fact  been  sold  by  de- 
fendant), or  to  pay  the  due  bills,  held, 
that  the  defendant  was  liable  in  an 
action  for  the  conversion  of  the  pro- 
perty, and  was  properly  held  to  bail 
therein.  (Person  agt.  Civer,  ante, 
432.) 

.  The  original  contract  was  not  one  of 
sale,  but  of  bailment,  and  the  subse- 
quent payment  and  giving  of  the  due 
bills  by  the  defendant  did  not  affect 
the  right  of  the  plaintiff  to  maintain 
his  action  for  conversion.  (DANIELS, 
J.  dissented.  See  his  opinion  at  spe- 
cial term,  28  How.  139,  which  decision 
is  here  reversed.)  (Id.) 

See  COMPLAINT,  2. 
See  PAYMENT,  2,  3. 

ALIMONY. 

I  •» 

On  an  appeal  from  a  judgment  grant- 
ing a  divorce  and  awarding  alimony, 
the  general  term  have  power,  upon 
reversing  the  judgment  as  to  the  ali- 
mony, and  affirming  it  in  other  re- 
spects, to  order  a  reference  to  ascer- 
tain what  allowance  and  security 
therefor,  are  proper,  and  report  the 
same  with  proofs.  (Forrest  agt.  For- 
rest, 8  Bosw.  640.) 

j  2.  Errors  on  the  part  of  the  referee,  to 
whom  it  was  referred  to  ascertain  the 
amount  of  alimony  proper  to  be  al- 

I      lowed,  and  to  report  the  same  with  the 
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proof's,  do  not  necessarily  require  a 
reversal  of  the  judgment  for  alimony 
entered  at  special  term  thereon,  where 
the  court  at  special  term,  in  awarding 
such  judgment,  examined  the  whole 
subject,  and  properly  exercised  a  judi-  ' 
cial  discretion  thereon.  (Id.) 

3.   In  fixing  the  allowance   of  alimony; 
after  a  judgment  of  divorce,  the  abil-  : 
ity  of  the  defendant  is  a  primary  in-  ! 
quiry,  and  the  sum  allowed  must  be  so ' 
clearly  within  his  ability,  that  hi.s  own  j 
means  of  living  will  not  be  unreason-  • 
ably  reduced.     His  ability  being  ascer- 
tained,  then  the  inquiry,  what  is  suit- 
able for  the  plaintiff,  may  be  considered    1 
without  any  restriction  arising  from 
fear  of  injustice  to  the  defendant.  And 
if  it  be  necessary,  in  determining  the 
husband's  ability,  his  occupation  and 
his    income    therefrom  may  be  taken 
into  the  account.     One-third   of  the 
husband's  income  cannot  be  deemed, 
in  itself,  an  extravagant  proportionate 
award  to  plaintiff.     (Id.) 


k  Formerly  it  was  usual  to  grant  ali- 
mony, and  counsel  fees,  in  all  actions 
for  divorce,  brought  by  a  husband , 
against  his  wife;  but  of  late  the  rule  ! 
lias  been  relaxed,  and  an  allowance  : 
will  not  be  made  where  it  appears  from  j 
the  affidavits  that  the  defendant  lived 
a  life  of  prostitution  before  her  mar- 
riage ;  that  the  plaintiff  married  her  j 
in  the  belief  that  she  was  a  virtuous  j 
female;  and  thafc  she  has  been  guilty  ! 
of  repeated  adulteries,  since  the  mar-  ! 
ringe,  and  has  deserted  him  and  is 
living  with  relatives  who  are  able  and 
willing  to  support  her.  (Kock  agt.  j 
Kock,  42  Barb.  515.) 


6.  Until  after  an  order  has  been  made  by 
a  court  by  whom  a  judgment  of  abso-  ! 
lute  divorce  has  been  rendered  in  favor 
of  a  wife  against  a  husband,  requiring  ' 
the  latter  to  give  a  bond  with  surety, 
for    the    payment    of    an    allowance,, 
awarded  to  such  wife,  in  such  judg-  ! 
ment,  and  the  failure  of  such  husband    3. 
and  his  surety  to  fulfill  the  condition,  j 
such  court  is  not  authorized  by  the  ! 
provisions  of  the  Revised  Statutes  (2 ! 
R.    S.    148,  §   60,)  to    sequester   the  j 
estate    of    such    husband,    appoint   a  | 
receiver  thereof,  and  apply  it  to  the  i 
payment  of  such  allowance.     Where 
security  has  been  given  by  the  husband 
in  such  case,  by  order  of  the  court  for ! 
the  payment  of  such  allowance,  it  must  | 
first  bo  resorted  to  and  exhausted  be- 
fore   his  estate  will   be    sequestered. 
(Forrs.it  agt.  Forrest,  9  Bosw.  686.) 

VOL.     XXIX. 


.  In  an  action  to  procure  separation 
from  bed  and  board,  and  separate 
maintenance  on  the  grounds  of  cruel 
and  inhuman  treatment,  if  the  defend- 
ant establishes  recrimination  to  the 
satisfaction  of  the  court,  the  complaint 
must  be  dismissed.  And  in  such  case 
the  court  have  no  authority  to  decree 
alimony,  or  support  and  maintenance 
to  the  plaintiff.  (Palmer  agt.  Palmer, 
ante  390.) 

See  DIVORCE. 

AMENDMENT. 

.  By  the  act  of  1849,  an  appeal  from  a 
judgment  of  a  justice  of  the  peace  in 
summary  proceedings  to  recover  the 
possession  of  land,  is  brought  within 
the  operation  of  section  327  of  the 
Code,  and  authorizes  the  county  court 
to  allow  the  appellant  to  amend  his 
appeal  by  giving  the  security  required 
by  that  act,  where  he  omits,  on  bring- 
ing his  appeal.,  to  give  such  security. 
(Briggs  agt.  Swales,  ante,  201.) 

Where  an  original  complaint  set  up 
three  separate  causes  of  action,  but 
after  the  proofs  were  closed  upon  the 
trial,  and  the  cause  submitted,  the 
referee  permitted  an  amendment 
thereto  by  adding  a  statement  of  a 
fourth  cause  of  action  (demanding  the 
same  sums  as  were  demanded  in  the 
original  complaint),  in  which  it  was 
alleged  that  the  defendant  having 
claimed  damages  for  delay  in  the  work, 
the  parties,  on  accounting  of  all  these 
claims,  including  such  last  mentioned 
claim,  found  a  specified  balance  due, 
which  defendant  promised  to  pay : 
Held,  that  the  defendant  by  amending 
his  answer,  and  taking  issue  on  such 
new  cause  of  action,  waived  all  objec- 
tions to  the  propriety  of  permitting  the 
amendment ;  that  the  amendment  was 
within  the  discretion  of  the  referee, 
and  properly  allowed.  (Secor  agt. 
Law,  9  Basic.  163.) 

A  judge  has  no  power  to  grant  an 
amendment  of  the  complaint  at  the 
trial,  changing  the  action  from  one  ex 
delicto,  to  an  action  ex  contractu.  A 
variance  between  the  complaint  and 
the  proof  in  such  a  case,  is  not  one 
which  can  be  disregarded  or  amended 
under  the  Code,  but  is  a  failure  to 
prove  the  alleged  cause  of  action,  not 
in  some  particulars  only,  but  in  its  en- 
tire scope  and  meaning.  (Id.) 

See  REFEREES  AND  REFERENCE,  10. 

See  VARIANCE,  4. 

32 


498 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


See  APPEAL,  11. 

See  JUSTICE'S  COURT,  3. 

See  COMPLAINT,  10,  11. 

ANSWER. 

1.  An  answer  setting  up  the  non-joinder 
of  parties  alleged  to  be  necessary  co- 
plaintiff's   in   an  action   on   contract, 
may  be  sustained   by  proof  that  some 
of  the  persons  named  for  this  purpose, 
are  parties  in  interest.    The  defect  of 
proof  in  not  showing   that  all  those 
named  are  such,   presents  a  case  of 
variance   only,  which    may  he  disre- 
garded  unless  the  plaintiff  has  been 
misled.      (Fowler  agt.   The  Atlantic 
Mutual  Lis.  Co.  8  Bosw.  332.) 

2.  A  complaint  on  a  note  which  alleges 
that  the  defendants  were  partners  and 
as   such   made    the   note,    an   answer 
simply  denying    that   they   made   it, 
admits    the   partnership.      And    such 
answer  may  be  struck  out  as  sham,  on 
proof  that  one  of  the  defendants  made 
the  note  in  the  firm  name.     And  it  is 
no  answer  to  the  motion  to  strike  out, 
to  show  that  the  note  was  made  after 
the   dissolution   of    the   firm,    if    the 
plaintiffs    show,  a   previous   cause   of 
dealing  between  them  and  the  firm, 
and  the  defendants  do  not  show  that 
plaintiffs  had  any  notice  of  the  disso- 
lution.     (Fairchild  agt.   Rushmore, 
8  Bosw.  698.) 

3.  It  is  essential  to  the  sufficiency  of  an 
answer  stating  new  matter  as  a  de- 
fence, that  it  state  facts  which  if  true 
will  bar  the  action,  or  so  much  of  it  as 
is  attempted  to  be  answered.    (Carter 
agt.  Koezley,  9  Bosw.  583.) 

4.  An  answer  should  not  be  struck  out 
|  as  sham  except  in  a  clear  case.  (Lock- 
wood  agt.  Salhenger,  18  Abb.  136.^ 

5.  The  objection  that  the  allegations  of 
an    answer   are    hypothetical,    is   not 
available  on  demurrer.     A  defendant 
in  his  answer,  in  order  to  avoid  the 
cause  of  action  alleged,  need  not  con- 
fess it;  he  may  aver  that  if  any  such 
contract  as  alleged  was  made,  it  was 
made    jointly    with    other     persons. 
(Taylor  agt.  Richards,  9  Bosw.  679.) 

6.  An  answer  setting  up  the  non-joinder 
of  third  persons,  averred  to  be  jointly 
liable  with  the  defendants,  sufficiently 
alleges  that  they  are  still  living,  if  it 
alleges   that   they  reside   at  a  place 
named.     (Id.) 


7.  Where  under  section  154  of  the  Code, 
the  plaintiff  fail?  to  reply  or  demur  to 
the  new  matter  in  the  answer  consti- 
tuting a  counter-claim,  the  defendant 
is  not  entitled  to  a  judgment  for  the 
full  amount  thereof,  unless  the  plaintiff 
fails  to  establish  his  cause  of  action, 

i  and  he  can  only  recover  the  excess 
over  the  plaintiff's  recovery,  where 
the  plaintiff  succeeds  as  to  any  part 
of  bis  claim.  (Kclsy  agt.  Trtmaine, 
ante,  439.) 

See  COUNTER  CLAIM,  1. 

See  EXCEPTIONS,  6. 

See  VARIANCE,  3. 

See  AMENDMENT,  2. 

See  TAXES  AND  ASSESSMENTS,  2. 

See  TRADE  MARK,  2. 

See  JUDGMENT,  9.  12.  13. 

See  AGREEMENT,  6. 

See  COMPLAINT,  10.  11. 

APPEAL. 

1.  An  order  of  a  county  court  dismissing 
an  appeal  taken  from  a  judgment  of  a 
justice  of  the  peace  in  summary  pro- 
ceedings to  recover  the  possession  of 
lands,    is   appealable    to     this   court. 
(Code,  §  344.)     (Hammond  agt.  Car- 
penter, ante,  43.) 

2.  Under  the  Code  r\affidavit  need  be 
made  or  served,  and  no  allowance  of 
an  appeal  is  necessary.     As  the  Code 
was  in  1863,  either  the  county  judge 
or  the  justice  could  approve  of  the  se- 
curity given  on  appeal  from  the  judg- 
ments of  justices  of  the  peace  to  the 
county  court  in  civil  actions.     (Id.) 

3.  The  approval  of  the  security  given  by 
the  appellant  in    this   case,    by    the 
county  judge,  after  it  had  been  ap- 
proved by  and  served  on  the  justice, 
by  erasing  the  name  of  the  justice  and 
substituting  that  of  the  county  judge, 
without  altering  the  date,  held,  suffi- 
cient, either  under  the  Code  or  the  act 
of  1849.     (Id.)    • 

4.  The  supreme  court  can  review  judg- 
ments of  the  county  court,  brought  up 
by  appeal,  on  exceptions  that  are  made 
a  part  of  the  record,  though  the  ex- 
ceptions have  not  been  passed  upon  in 
the  former  court,  by  a  motion  for  a 
new  trial  in  that  court;  and  it  may 
reverse  the  judgments  of  such  court, 
and  grant  new  trials  therein.     (Ad- 
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hering  to  the  decision  in  the  case  of 
Monroe  agt.  Monroe,  27  How.  Pr. 
Rep.  208.)  (Roughton  agt.  Mitchell, 
ante,  68.) 

5.  But   this  court  cannot   grant  a  new 
trial  in  the  county  court  on  the  ground  j 
that  the  verdict  was  against  evidence,  \ 
until  after  a  motion  has  been  made  in  : 
such  court  on  that  ground  and  denied.  I 
(Id.) 

6.  A  ruling  of  the  county  court  that  is  i 
excepted  to,  is  a  decision  of  that  court,  j 
and  it  need  not  be  passed  upon  a  second  j 
time  in  that  court  to   authorize  this  j 
court  to  review  it.     And  the  rulings 
of  a  referee  on  the  trial  of  a  cause  in  j 
the  county  court,  are  deemed  decisions 
of  such  court.     (Id.) 

7.  By  the  act  of  1849,  an  appeal  from  a 
judgment  of  a  justice  of  the  peace  in 
summary  proceedings  to  recover   the 
possession  of  land,  is  brought  within 
the   operation  of  section   327   of    the 
Code,  and  authorizes  the  county  court 
to  allow  the  appellant  to  amend  his 
appeal  by  giving  the  security  required 
by  that  act,  where  he  omits,  on  bring- 
ing his  appeal,  to  give  such  security. 
(Jirisgs  agt.  Swales,  ante,  201.) 

8.  The  objection  that  a  referee's  report 
does  not  state  the  facts  found  and  his 
conclusions  of  law  separately,  cannot 
be  raised  on  an  appeal  from  the  judg- 
ment entered  on  the  report,  hut  must 
be   corrected  by   a  motion  at  special 
term.     The  court  will  not  interfere  in 
such  a  case,  with  the  referee's  rejec- 
tion of  part  of  the  plaintiff's  demand, 
and  his  allowance  of  a  counter  claim 
hy  the  defendant,  where  these  are  ap- 
parently the  result  of  his  determina- 
tion of  facts,   and   are   sustained  by 
some  evidence,  and  not  against  such 
weight  of  evidence -as  to  justify  set- 
ting aside  the  report  on  that  ground. 
(Platt  agt.  Thorn,  8  Bosic.  574.) 

9.  To  entitle  an  appellant  to  a  reversal, 
on  the  ground  that  the  finding  of  the 
referee  is  against  the  weight  of  evi- 
dence, it  is  not  enough  that  he  satisfies 
the  appellate  court  that  upon  the  tes- 
timony as  it  appears   in  the  printed 
case,  assuming  that  tbe  witnesses  on  his 
own  behalf  are  entitled  to  full  credit, 
they  would  have  come  to  a  different 
conclusion   from  that  of  the  referee. 
His  case  must  be  very  clear,  and  sub- 
stantially      without       contradiction; 
otherwise  the  finding   of  the  referee, 
like  the  verdict  of  a  jury,  will  be  held 
conclusive.     This  rule  applied  in  sup- 
port of  the  finding  of  a  referee  in  favor 


of  the  defendants,  upon  conflicting 
evidence,  on  an  issue  of  payment. 
(Morris  agt.  Second  Av.  R.  R.  Co. 
8  Eosw.  679.) 

10.  An  appeal  to  the  general  term  from 
a  judgment  at  the  special  term,  under 
section  348  of  the  Code,  may  be  taken 
without  giving  any  undertaking.     The 
undertaking  is  only  necessary  except 
for  the  purpose  of  staying  proceedings. 
(Davis  agt.  Duffie,  8  Bosw.  691.) 

11.  Where  defendants  had  appealed  to 
the  general  term  from  an  order  of  the 
special    term,  denying    a   new   trial, 
under  a  stipulation  that  the  appeal  be 
heard  there  without  judgment  or  se- 
curity;  and  after  the  order  was  af- 
firmed, judgment  was  entered,  and  the 
defendants  appealed  from  the  decision 
of  the  general  term    to  the  court  of 
appeals  :   Held,  that  they  were  not  en- 
titled to  have  the  judgment  amended 
by  adding  that  exceptions  had  beon 
heard   and  overruled  by   the  general 
term.      They  should  take   an  appeal 
from   the    judgment,   if   they  appre- 
hended the  court  of  appeals  would  not 
regard  the  exceptions,  when  the  ex- 
ceptions would  necessarily  form  part 
of  the  judgment  record.     (Tracy  agt. 
JVT.  and  Harlem  R.  R.   Co.  9  Bosw. 
615.) 

12.  An  appeal  lies  to  the  court  at  general 
term  from  an  order  made   at  special 
term,  upon  an  application  to  vacate  an 
assessment  in  the  city  of  New  York, 
for  fraud  or  legal  irregularity.     The 
proceedings  to  vacate  such  assessments 
given  by  the  act  of  1858,  are  special 
proceedings,  within   the   meaning  of 
the  act  of  1854,  which  gives  appeals 
from  orders,  &c.,  of  court,  in  special 
proceedings.      (Pinckney's  Case,  18 
Abb.  356.) 

13.  On  taking  an  appeal  from  a  judgment 
recovered  in  a  court  of  a  justice  of  the 
peace,  the  appellant  executed  two  un- 
dertakings, one  containing  the  clause 
necessary  to  effect  a  stay  of  proceed- 
ings,   and    the    other    without    such 
clause,  and  served  the  former  on  the 
justice,  and   filed  the  latter  with  the 
clerk:     Held,  that  proceedings  were 
not  staid.     (Brush  agt.  Lee,  18  Abb. 
398.) 

14.  A  notice  of  the  entry  of  a  judgment, 
rendered  upon  the  report  of  a  referee, 
directing    the    payment    of    money, 
served    before   the   costs    are   finally 
adjusted  will   not  have  the  effect  to 
limit  the  right  of  the  opposite  party 
to   appeal   to    the    general   term.     A 
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party  seeking  to  avail  himself  of  the 
statutory  limitations  of  his  adversary's 
right  to  appeal,  should  be  held  to 
strict  practices.  (Champion  agt.  The 
Plymouth  Congregational.  Society,  42 
Barb.  441.) 

15.  The    practice   allowing  a  party   to 
enter  and  docket  his  judgment,  with- 
out  notice   of    taxation,    is  allowed, 
merely  to  prevent  delay  in  obtaining 
his  lien  in  securing  his  demand.     It 
would  be  unjust  to  permit  him  so  to 
use    the  privilege   as   to   shorten   the 
time  within  which  his  opponent  may 
appeal,  or  embarrass  him  in  the  exer- 
cise of  that  important  right.      (Id.) 

16.  Where  a  referee  dismisses  the  com- 
plaint with  costs,  a  voluntary  payment 
of  the  costs,  by  the  plaintiff,  will  not 
amount  to  a  waiver  of  the  right  of 
appeal.    In  the  absence  of  proof  to  the 
contrary,  the  presumption  is  that  the 
referee  dismissed  the  complaint  on  the 
merits;  and  notwithstanding  the  costs 
have   been   paid,   the   plaintiff  has  a 
right  to  have  the  decision  of  the  re- 
feree, on  the  merits,  reviewed.     (Id.) 

17.  During  the  pendency  of  an  appeal 
from  an  order  directing  the  answer  to 
be  made  more  definite  and  certain,  the 
defendant  obtained  an  ex  parte  order 
extending  his  time  to  answer  until  ten 
days  after  the  hearing  and  decision  of 
the  appeal.     On  appeal  from  an  order 
denying  a  motion  to  vacate  the  latter 
order,  the  general  term  modified  the 
order  so  as  to  direct  a  stay  of  proceed- 
ings on  the  part  of  the  plaintiff  until 
the  decision  of  the  appeal  from  the 
first  order.     (Culver  agt.  Hollister, 
ante,  479.) 

See  NOTICE  OF  APPEAL. 

See  COMPLAINT,  3. 

See  EXCEPTIONS,  1,  2. 

See  JUDGMENT,  21. 

See  MORTGAGE  OF  CHATTELS,  5. 

See  REFEREES  AND  REFERENCE,  9, 
10,  11. 

See  NEW  TRIAL,  3,  4. 

See  CREDITOR'S  ACTION,  5,  6. 

See  DISCOVERY  OF  BOOKS  AND  PA- 
PERS, 5,  10. 

APPEARANCE. 
See  NOTICE,  1.  2.  3. 


APPOINTMENT  TO  OFFICE. 

1.  The  act  of  the  legislature  of  1859, 
authorizing  the  comptroller  of  the  city 
of  New  York  to  appoint  three  commis- 
sioners of  taxes  for  that  city,  to  hold 
their  office  for  five  year^,  and  until 
others  are  appointed  in  their  places, 
becomes  null  and  void  as  to  the  power 
of  appointment   by  the    comptroller, 
after  the  first  appointment  made  by 
him.      (People   ex  rel.    Brown   agt. 
Woodruff,  ante,  203 ;  court  of  appeals, 
(which  reverses  the  following  case  of 
The  People  agt.  Allen,  42  Barb.  203.) 

2.  The  justice  before  whom  proceedings 
under  the  Revised  Statutes  are  pend- 
ing,  to  obtain   the  delivery  of  books 
and   papers   pertaining   to   an  office, 
must  examine  the  question  of  the  title 
of    the   respective    claimants    to   the 
office,  so  far  as  to  enable  him  to  deter- 
mine properly  the  question  to  be  sub- 
mitted; but  if  the  right  of  the  appli- 
cant is  not  free  from  any  reasonable 
doubt,   the  summary  relief  provided 
for   by  the  Statute,  under  these  pro- 
ceedings,  should  be   denied.     If  the 
title  of  the  applicant  to  the  office  is 
free  from  reasonable  doubt,  he  is  ab- 
solutely   entitled    to    the    assistance 
which  the  Statute  contemplates.  (The 
People  agt.  Allen,  42  Barb.  203.) 

3.  When  proceedings  of  that  nature  are 
brought  before  the  general   term  on 
certiorari,  it  is  the  duty  of  the  court 
to  consider  the  claims  of  the  respective 
parties  to  the  office  in  dispute,  for  the 
purpose  of  determining  whether  or  not 
the  title  is  free  from  reasonable  doubt, 
and  thereupon  whether  the  possession 
of  the  books  and  papers  ought  to  be 
granted  or  refused  to  the  applicants. 
(Id.) 

4.  It  was  the  intention  of  the  legisla- 
ture, by  the  first  section  of  the  act  of 
April  14,  1859,  in  relation  to  taxes 
and  assessments  in  the  city  of  New 
York,  which  establishes  a  permanent 
system  of  annual  assessment  of  taxes, 
and  declares  that  immediately  on  the 
passage  of  the  act  there  shall  be  ap- 
pointed, by  the  comptroller  of  the  city, 
three  commissioners,  who  shall  form  a 
board,    and    be    designated    commis- 
sioners of  taxes  and  assessments  for 
the  city  and  county  of  New  York,  who 
shall  hold  their  office  for  the  term  of 
five  years,  and  until   others  are  ap- 
pointed in  their  places,  to  confer  the 
power  of  appointment  of  the  board  of 
commissioners  upon  the  comptroller, 
and  not  upon  the  individual  who  held 
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the    office   at   the   time   the   act   was 
passed.     (Id.) 

5.  Such  authority  is  a  continuing  power, 
by  which  the  comptroller  is  authorized 
to  appoint  other  commissioners,  at  the 
expiration  of  the   term  of  five  years 
from  the  first  appointment.     ( Id.) 

6.  After  a  new  board  of  commissioners 
has   been    appointed,    by    the   comp- 
troller, the  former  board   is  no  longer 
in  office;  and  if  they  continue  to  hold 
the  books  and  papers  of  the  office,  they 
detain  them  as  individuals  and  not  as 
the  board  of  commissioners.     Hence, 
a  demand  upon  them  as  individuals  is 
sufficient.      (Id.)      (Reversed  by  the 
court  of  appeals  in  the  above  case  of 
People  ex  rel.  Brown  agt.  Woodruff, 
29  How.  203.) 

ARBITRATION. 

1.  Where  there  is  an  agreement  between 
two  parties  to  submit  any  matter  of  dif- 
erence  between  them  to  the  decision  of 
a  third  person,  it  is  essential  to  a  final 
and  conclusive  decision,  that  both  par- 
ties should  have  notice  of  the  time  and 
place  when  such  third  person  is  to  in- 
vestigate  the  matter  with  a  view  to 
such  decision,  unless  there  be  some- 
thing in  the  terms  of  the  agreement, 
declaring   or   clearty    importing    that 
such  notice  need  not  be  given.     And 
the  same   rule   applies,    whether  the 
third  person  is  in  the  employment  of 
one  of  the  parties  to  the  work,  or  is  a 
stranger.     (Collins  agt.  Vanderbilt, 
8  Bosw.  313.) 

2.  The  death  of  a  party  to  a  proceeding 
upon  an  arbitration,  and  judgment  en- 
tered thereon  under  the  statute,  abates 
the  proceeding,  and  the  courts  have  no 
power  to  revive  the  proceeding,  or  to 
substitute  another  person  in  the  place 
of  the  deceased.      The  provisions  of 
the  Code  relating  to  the  revival  and 
continuance  of  actions,  do  not  apply 
to  arbitration  proceedings  under  the 
statute  ;  nor  does  the  equitable  power 
of  the  court  authorize  such  a  revival. 
(Manning  agt.  Pratt,  18  Abb.  344.) 

3.  After  the  death  of  a  party  to  such  an 
arbitration,  a  person  who  by  such  an 
unauthorized   order  of  the  court  has 
been  substituted  in  the   place  of  the 
deceased,  cannot  maintain  an  appeal 
in  such  proceeding.     (Id.) 

ARREST. 

1.  Where  an  officer  arrests  a  person  for 
felony  on  telegraphic  or  other  satis- 


factory dispatches,  without  warrant, 
it  is  his  duty,  equally  as  if  the  arrest 
had  been  made  by  warrant,  to  take 
the  arrested  party  without  any  unne- 
cessary delay  before  some  officer  who 
can  take  such  proofs  as  may  be  offered, 
or  if  the  circumstances  will  justify  it, 
hold  him  for  further  examination.  (In 
the  matter  of  Arthur  Henry,  ante, 
185.) 

2.  If  this  is  not  done  with  reasonable 
diligence,  the  party  arrested  can  ap- 
ply for  a  habeas  corpus,  calling  on  the 
officer  to  show  cause  why  he  is  de- 
tained. And  on  the  return  of  the  writ, 
the  rule  is   that  where   the  arrest  is 
upon  suspicion  and  without  warrant, 
proof  must  be  given  to  show  the  suspi- 
cion to  DO  well  founded.     If  no  such 
proof  is  offered,  it  is  the  duty  of  the 
officer  to  discharge  the  party.    (Id.) 

3.  Where  an  order  of  arrest  is  issued  as 
a. provisional  remedy  under  the  Code, 
it  may  be  made  returnable  within  a 
specified  time  after  the  arrest  of  the 
defendant.    It  is  not  requisite  to  name 
a   day   certain.      (Continental   Bank 
agt.  De  Mott,  8  Bosw.  696.) 

4.  The    members    of  the    metropolitan 
poliee  possess,  in  criminal  cases,  all 
the  common  law  and  statutory  powers 
of  constables.    (Carpenter  agt.  Mills, 
ante,  473.) 

5.  Consequently,  they  can  arrest  with- 
out warrant  on  the  charge  of  a  third 
person  in  cases  of  felony.    And  felony 
includes  petit  larceny,  which  was  al- 
ways a   felony  at  common  law ;    and 
there  is  no  statute  which  takes  from 
it  this  common  law  character.     (Id.) 

See  JUDGMENT,  7. 

See  POSSESSION  OP  PERSONAL  PRO- 
PERTY, 8. 

See  MUNICIPAL  CORPORATIONS,  3. 

See  CORONER,  1. 

See  SUPPLEMENTARY  PROCEED- 
INGS, 3. 


ASSIGNMENT. 

1.  An  assignment  under  seal,  expressed 
to  be  subject  to  the  payment  of  a  debt 
to  a  third  person,  not  a  party  to  the 
instrument,  where  the  assignee  does 
not  promise  nor  covenant  to  pay,  and 
the  debt  to  be  paid  is  not  a  lien  or  the 
thing  assigned,  does  not  entitle  such 
third  person  to  maintain  an  action 
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therefor  against  the  assignee.  (Din-  [ 
geldein  agt.  Third  Av.  R.  R.  Co.  9  | 
Bosw.  79.) 

See  STATUTE  OF  LIMITATIONS,  1. 
See  ASSIGNMENT  POH  THE  BENEFIT 
OF  CREDITORS,  10,  II. 

ASSIGNMENT   FOR   THE   BENEFIT 
OF  CREDITORS. 

1.  Where  one  member  of  a  copartner- 
ship absconds  and  ceases  to  act  as  a 
member  of  the  firm,  it  is  a  sufficient 
excuse  for   the  execution  of  a  valid 
assignment  for  the  benefit  of  creditors 
by  the  other  partners.     Such  act  of 
absconding,  is  an  abandonment  to  the 
remaining  members  of  the  firm  of  the 
entire  management  and  disposition  of 
the  property  belonging  to  the  firm,  and 
vests  in  them  full  authority  to  do  what 
is  necessary  to  pay  the  debts  and  wind 
up  the  concern.  (Palmer  agt.  Myers, 
ante,  8.) 

2.  An  assignee  of  lease,  assigned  for  the 
benefit  of  creditors,  if  he  enters  into 
possession  of  the  demised  premises  and 
uses  them  as  a  part  of  the  assigned 
estate,   is    liable    for    rent    accruing 
during  such  occupancy.  (Morton  agt. 
Pinckney,  8  Bosw.  135.) 

3.  But  where  a  person  holding  a  lease 
for  an  unexpired  term,  makes  an  as- 
signment for  the  benefit  of  his  cred- 
itors, without  disclosing,  in  the  assign- 
ment or  otherwise,  the   existence   of 
such  lease,  and  the  assignee  having  no 
knowledge  thereof,  the  assignee  does 
not  become    liable    for   subsequently 
accruing  rent,  from  the  fact  that  he 
enters  on  the  premises  for  the  purpose 
of  taking  possession,  and  of  taking  an 
inventory  of  the  assigned    property, 
occupying   some  three  days.     (Lewis 
agt.  Burr,  8  Bosw.  140.) 

4.  Where  a  factor,  having  posse.ssion  of 
goods  consigned  to  him,  on  which  he 
has  a  lien  for  charges,  makes  a  valid 
general  assignment  for  the  benefit  of 
creditors,  and  delivers  such  goods  to 
his    assignee,    and    they   are    subse- 
quently  seized   by  the   sheriff  under 
process  against  the  factor,  the  assignee 
is  the  proper  person  to  whom  the  owner 
of  the  goods  should  tender  the  charges 
in  order  to   acquire  a  right  to  their 
possession.     The  owner  having  made 
such  tender  to  the  assignee,  and  hav- 
ing taken  the  goods  from  the  sheriff's 
possession  a  subsequent   retaking  of 
them   by  the   sheriff  is  tortious,  and 


makes  him  liable  to  an  action  for  their 
conversion.  ( Cook  agt.  Kelly,  9  Bosw. 
358.) 

a.  Where  an  assignment  for  the  benefit 
of  creditors  is  made,  by  the  members 
of  a  partnership,  giving  preference  to 
the  payment  of  the  partnership  debts, 
a  creditor  of  the  partnership  cannot 
have  the  assignment  set  aside  as  void, 
because  its  provisions  as  to  the  subse- 
quent payment  of  creditors  of  individ- 
ual partners  contain  a  direction  calcu- 
lated to  hinder  and  delay  them.  No 
creditor,  but  the  one  who  is  hindered, 
delayed  or  defrauded  by  the  provision 
complained  of,  can  avoid  the  instru- 
ment on  that  account.  (Morrison  agt. 
Atwell,  9  Rosw.  503.) 

6.  Where  an  assignment  was  made  by 
copartners  which  recited  their  copart- 
nership,   and    their    indebtedness  as 
such,  and  assigned  all  the  "property 
of  every  name  and  nature  whatsoever 
of  the  said  parties  of  the  first  part," 
held,  that  it  was  not  an  assignment  of 
the  individual  property  of  the  mem- 
bers of  the  partnership;  hence  a  direc- 
tion therein  to  pay  rents,  &c.,  due  on 

.  lands,  <fcc.,  assigned,  did  not  apply  to 
rents  due  from  one  partner  individu- 
ally for  his  dwelling  house.  (Id.) 

7.  An   assignment  of  property  in  trust 
for    the    benefit   of    creditors,    which 
directed  the  assignees  to  pay  to  per- 
sons  named  in  a  schedule    annexed, 
"  the  sums  of  money  which  are  or  may 
become  due  to  them'1  from  the  assign- 
ors, and  afterwards,   "to  pay  all  the 
rest,    residue    and   remainder   of  the 
creditors  of  said  firm  what  may  become 
due  to  them."     Held  that  the  assign- 
ment was  not  fraudulent  or  void  by 
reason  of  such  provisions.     No  such 
assignment   is  void   for   securing  and 
giving  a  preference  to  the  payment  of 
debts  not  yet  due.  (.Read  agt.  Worth- 
inston,  9  Bosw.  617.) 

8.  Under  the  act  of  1860,  an  assignment 
for  the  benefit  of  creditors  is  not  void 
because   of  defects  in    the   inventory 
filed  and  the  bond  given  by  the  as- 
signee.    (Id.) 

9.  Where  a  creditor  has  two  debts,  one 
already  due  and  payable,  and  the  other 
payable  at  a  distant  day,  he  may  take 
security  for  the  payment  of  both,  from 
his   debtor   in  failing   circumstances, 
without   the  inference    or  imputation 
of  fraud.     Such  debtor  has  a  perfect 
right  to  prefer  one  of  his  creditors  to 
another,  in  the  disposition  of  his  es- 
tate.     And  a  diligent  creditor  who 


NEW  YORK  PRACTICE  REPORTS. 


503 


Digest. 


secures  his  claim  by  legal  proceedings, 
or  by  a  voluntary  arrangement  with 
his  debtor,  is  entitled  to  enjoy  all  the 
benefits  of  his  superior  activity  and 
diligence.  (Id.) 

10.  Where   a   firm,    judgment  debtors) 
executed  three  assignments  or  bills  of 
sale  of  personal  property  nnd  accounts 
to  the  judgment  creditor  for  separate 
amounts  of  indebtedness,   incurred  nt 
different  times,  made  nt  different  dates, 
and  all  of  it  due  to  the  assignee,  either 
for  rioney  he    had  advnnced,    or  for 
indebtedness  which  he  was  liable  for  to 
the  creditors : 

11.  Held,  that  these  assignments  or  bills 
of  sale  could  not  be  considered  as  one 
transaction,    and  as  such    forming  a 
general  'assignment  for  the  benefit  of 
creditors,  and  therefore  void,  because 
not  providing  for  paying  all  the  debts 
of    the    assignors.      (Wynkoop    agt. 
Shardlow,  ante,  368.) 

See  COMPOSITION  DEED,  1,  2,  3,  4. 
See  CREDITOR'S  ACTION,  1,.  2,  3. 
See  SALE,  5,  6. 


ATTACHMENT. 

1.  An  attachment  under  the  Code,  can- 
not be  issued  in  an  action  of  trespass 
de  bonis,  nor  in  an  action  of  tort  in- 
dependent of  contract.     (This  agrees 
with  Gordon  agt.  Gaffey,  11  Abb.  1, 

•  and  is  adverse  to  Hernstein  agt. 
Mathewson,  5  How.  Pr.  R.  196; 
Floyd  agt.  Blake,  19  Id.  542,  and 
Ward  agt.  Begg,  18  Barb.  139.) 
(Shaffer  agt.  Mason,  ante,  55.) 

2.  The  Code  does  not  authorize  the  issu- 
ing of  an  attachment,  as  a  provisional 

-  remedy  in  an    action  of  an  equitable 
nature,  where  the  amount  which   the 
plaintiffs  may  recover  must  be  ascer- 
tained by  an  accounting,  and  the  costs 

•  are  in  the  discretion  of  the  court.     As 
where  in  an  action  for  an  injunction 
against   the   infringement  of  a   trade 
mark,  and  for  damages,  an  attachment 
was  improvidently  issued.     (Gullhon 
agt.  Lindo,  9  Bosw.  601.) 

3.  A  mere  contract  to  sell,  unaccompa- 
nied by  payment,  will  not  transfer  the 
title  of  goods  as  against  an  attaching 
creditor.     (Taacks  agt.   Schmidt,  18 
Abb.  307.) 

See  POSSESSION  OF  PERSONAL  PRO- 
PERTY, 5. 


See  LEVY,  5,  6. 

See  DAMAGES,  5,  6,  7. 

See  SHERIFF,  9,  10,  11. 

ATTORNEY. 

1.  The  unauthorized    appearance  of  an 
attorney  of  the  supreme  court,  for  a 
defendant  not  served  with  process,  will 
not  confer  jurisdiction  on  the  marine 
court  of  the  city  of  New  York,  so  as 
to  prevent  the  defendant  from    going 
into  the  merits  of  the  original  contro- 
versy,  in  an  action  on  the  judgment 
rendered  by  the  marine  court.     (Por- 
ter agt.  Benson,  ante,  292.) 

2.  The  marine  court  is  not  a  court  of 
record  for  all  purposes,  and  attorneys 
at  law,  as  such,  bejong  only  to  courts 
strictly  courts  of  record,  except  when 
otherwise  expressly  provided  by  stat- 
ute.    (Id.) 

3.  The  corporation  of  the  city  of  New 
York,  with  the  consent  of  the  counsel 
to  the  corporation,  may  appeal,  in  ac- 
tions  to  which   they  are  parties,   by 
other   attorneys  of  record,   and  other 
counsel.     (Mayor,  SfC.  New  York  agt. 
The  Exchange  Fire  Insurance  Co.  9 
Bosw.  424.) 

4.  An  authority  given  to  an  attorney  to 
sue  the  maker  of  a  note,  does  not  em- 
power him  to  release  an  indorser  with- 
out satisfaction  of  the  note  or  the  con- 
sent of  his  client.     (East  River  Bank 
agt.  Kennedy,  9  Bosw.  543.) 

5.  An  attorney  who  has  once  been  em- 
ployed and  appeared  in  an  action,  must 
conduct   all    subsequent   proceedings, 
and  a  judgment  entered  upon  the  offer 
of  the   defendant  personally,  without 
notice  to  the  attorney,  is  in  such  case 
irregular.     (Webb  agt.  Dill,  18  Abb. 
264.) 

6.  Though  an  attorney  residing  out  of 
this  state  cannot  practice  in  the  courts 
of  this  state  as  an  attorney,  his  sub- 
scription of  an  execution  is  only  an  ir- 
regularity, to  be  corrected  on  motion, 
and  does  not  render  the  execution  void. 
An  execution  so   issued,    within  five 
years  after  judgment,  will  sustain  a 
subsequent   execution  issued  without 
leave.     Hommedieu  agt.   Stowell,  18 
Abb.  336.) 

BAIL. 

1.  A  sheriff  has  no  right  of  action  against 
bail,  under  section  203  of  the  Code, 
until  he  has  sustained  damages  from 
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the  liability  as  bail  which  the  law  im-  ) 
poses  upon  him;  that  is,  damages  by  j 
reason  of  failure  of  bail  to  justify,  or  j 
other  bail  to  be  put  in.  And  such  ! 
damages  must  be  averred  and  shown,  i  6, 
(Clapp  agt.  Schutt,  ante,  255.; 

2.  Whether  the  sheriff  may  assign  bis  i 
right  of  action  which  he  ma  have  ; 
against  bail.  Quere  i  (Id.) 


BANKS. 

1.  Where  bankers  and  collecting  agents 
receive  from  their  correspondents  en- 
gaged in  the  same  business  at  another 
place,   negotiable   paper   indorsed   to 

'  them  by  the  latter,  expressing  it  to  be 
"  for  collection,"  and  enter  it  in  their 
accounts  as  received  for  collection ; 
they  cannot,  in'  the  absence  of  any 
other  agreement  or  understanding  with 
their  correspondents,  as  against  the 
owners  of  such  paper,  retain  it  on  the 
ground  of  an  unpaid  balance  due  to 
them  from  such  correspondents.  (Hoff- 
man agt.  Miller,  9  Bosw.  334.) 

2.  Under  the  act  of  Congress  (Laws  of 
'61th  Sess.,  ch.  58,)  providing  a  na- 
tional currency,   and  permitting  the 
formation  of  corporations  with  banking 
privileges,  the  directors  are  entitled  to 
remove  at  pleasure  "the  president  and 
any  of  the  officers  and.  appoint  others 
in  their  places.    (Taylor  agt.  Button, 
18  Abb.  16.) 

3.  The  articles  of  association  of  a  na- 
tional banking  corporation,  when  ap- 
proved by  the  comptroller  of  the  cur- 
rency, are  in  the  nature  of  a  charter. 
Thus  where  one  of  the  articles  of  asso- 
ciation of  a  bank  organized  under  that 
act,  and  approved  by  the  comptroller 
of   the   currency,    provided    that   the 
president  should  hold  office  for  a  term 
fixed,   "  unless  he  should  become  clis- 
qhalified,  or  be  sooner  removed  by  a 
two-thirds  vote  of  the  board."  of  di- 
rectors.    Held,  that  the  right  of  re- 
moval was  complete,  independent  of 
any  by-law  on  the  subject.    Under  that 
act,  the  directors  have  power  to  fill  all 
vacancies  in  the  board.     (Id.) 

4.  Mere  expediency  will  not  induce  the 
court  to  continue  an  injunction  against 
a  banking  corporation  who  hare  made 
out  upon  the  merits  a  plain  case  for  its 
dissolution.     (Id.) 

5.  Where  an  improper  assessment  and 
tax   on    personal   property   is   laid,   a 
mandamus  is   the  proper  remedy  to 
strike   it  from  the   assessment   rolls. 


( People  ex  rel.  Lincoln  agt.  The  As^ 
sessors  of  the/town  of  Jiarton,  ante, 
371.) 

It  must  now  be  regarded  as  settled  by 
the  decisions  of  the  supreme  court  of 
the  United  States,  that  the  bonds  and 
other  securities  issued  by  the  United 
States  are  exempt  from  taxation  by 
state  authorities,  whether  so  exempted 
in  express  terms,  by  the  act  of  con- 
gress under  which  they  were  issued  or 
not.  (Id.) 

7.  A  bank  which  has  invested  its  capital 
in  whole  or  in  part  in  such  bonds  or 
securities,  is  exempt  from  taxation  on 
its  capital  to  the  extent  of  such  invest- 
ment.    (Id-) 

8.  But  the  assessment  of  the-sAores  of 
such  bank  in  the  hands  of  the  share- 
holder, is  not  an  assessment  of  the 
bonds  or  securities  h£ld  by  the  bank. 
Such  securities  belong  to  the  corpora- 
tion,   and    not    to    the    shareholders 
jointly.     (Id.) 

9.  The  shares  of  a  national  bank  organ- 
ized under  the  act  of  congress,  held  by 
any  person,  are  by  such  act  authorized 
to   be   taxed    under  state    authority : 
Provided  that  the  tax  shall  not  exceed 
the  rates  imposed  upon  the  shares  in 

'  any  of  the  banks  organized  under  the 
state  authority.  And  this  restriction 
is  within  the  constitutional  power  of 
congress  to  make,  and  is  valid.  (Id.) 

10.  The   act  of  the  legislature  of  this 
state,  enabling  the  banks  of  this  state 
to  become  associations  for  the  purpose 
of    banking   under    the   laws    of    the 
United  States,  passed  March  9,  1865, 
provides  for  the  taxation  of  the  share- 
holders  of    the   national    banks,    but 
makes  no  provision  for  a  similar  taxa- 
tion of  the  shareholders  of  the  state 
banks.     (Id.) 

11.  The  system  of  taxation  adopted  by 
the  state  under  the  provisions  of  the 
Revised  Statutes,  is  that  the  laws  of 
the  state  provide  for  the   taxing  the 
capital  of  a  state  bank,  and  the  stock- 
holder is  not  to  be  taxed  as  an  indi- 
vidual upon  his  stock.  Therefore  there 
is   no   state  law  making  provision   in 
any  case  for  taxing  the  shareholders 
in  state  banks  for  their  shares.     Con- 
sequently the  shareholders  in  national 
banks  or  state  banks  are  not  liable  for 
taxation  on  such  shares.     (Id.) 

See  USURY,  1,  2,  3. 
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BETTING  AND  GAMING. 

1.  In  an  action  to  recover  back  money 
lost  at  play,  the  complaint  must  allege 
that  a  sum  of  twenty-five  dollars  was 
lost  by  the  plaintiff  at  one  time  or  sit- 
ting, and  that  it  or  some  part  of  it  was 
paid  or  delivered  within  three  calendar 
months  before  the  commencement  of 
the  action,  as  required  by  section  14, 
of  1  Kevised  Statutes,  662.     (Lang- 
worthy  agt.  Broomley,  ante,  92.) 

2.  As  the  plaintiff  had  no  remedy  at  the 
common  law  to  recover  back   money 
lost  at  play,  he  must  recover,  if  at  all, 
by  force  of  the  statute,  and  must  by 
his  complaint  bring  himself  within  its 
provisions.     (Id.) 

3.  Sections  nine  and  fourteen  of  the  Re- 
vised Statutes,  in  relation  to  betting 
and  gaming,  provide  for   two  classes 
of  cases;  one  where  the  parties  bet  or 
wager  a  sum  of  money  upon  some  con- 
tingent event,  and  the  otherwhere  the 
parties  play  at  a  game,  or  bet  on  the 
sides  or  hands  of  such  ag  do  play.     An 
action  under  section  14  is  barred  after 
three  months,  while  under  section  9, 
the  action  is  not  barred  short  of  three 
years.     (Id.) 


BILL  OF  PARTICULARS. 

1.  In  an  action  on  a  policy  of  marine 
insurance,  the  defendant's  remedy,  to 
compel  a  disclosure  by  the  plaintiff  of 
the  number  of  packages,  or  the  quan- 
tity and  nature  of  the  cargo   lost  or 
injured,  and  the  items  of  expenses  in- 
curred, is  by  requiring  a  bill  of  par- 
ticulars, Hither  than  by  motion  to  make 
the  complaint  more  definite.     (Cock- 
roft  agt.   The  Atlantic   Mutual  Ins. 
Co.  9  Bosw.  681.) 

2.  Section  158  of  the  Code  of  Procedure 
authorizes  the  court  to  order  a  bill  of 
particulars  in  suck  case;  and  the  fact 
that  the  usual  preliminary  proofs  or 
adjustment  of  loss  had  been  made  be- 
fore the  action,  does  not  impair  the 
defendant's  right  to  a  bill  of  particu- 
lars.    (Id.) 


BILLS  OF  EXCHANGE  AND  PROM- 
ISSORY  NOTES. 

1 .  The  maker  of  a  promissory  note  which 
has  been  stolen  from  the  real  owner 
and  holder  long  after  it  became  due, 
is  protected,  in  the  absence  of  fraud, 
in  its  payment  to  an  entire  stranger, 
although  the  circumstances  attending 
the  payment  are  such  as  to  constitute 


gross  negligence  in  not  making  inquiry 
as  to  the  true  ownership  and  title  to 
the  note.  (DANIELS,  J.  dissenting.) 
(Cothran  agt.  Collins,  ante,  113.) 

2.  Where  a  promissory  note  is  made — 
"  I   promise    to   pay,"    <fec.    (or    any 
several   note),  signed  by  the  maker, 
and  subsequently,  for  the  purpose  of 
giving  security  to  the  note,  another 
person  signs  it  as  maker,  without  the 
knowledge  or  consent  of  the  first  signer, 
such  additional  name  does  not  invali- 
date the  note,  or  alter  the  liability  of 
the    original    maker  in    any  respect. 
(Brownell    agt.    Winne,    ante,    193, 
Court  of  Appeals.) 

3.  Where  a  bank,  on  discounting  a  note 
for  a  customer,  makes  it  a  condition 
that  he  shall  pay  the  interest  on  the 
note  for  the  full  time  it  has  to  run, 
and  that  he  shall  keep  on  deposit  in 
the  bank  a  portion  of  the  proceeds 
until  the  maturity  of  the  note,  it  is  a 
bold  undisguised  violation  of  the  stat- 
ute of  usury.     (East  River  Bank  agt. 
Hoyt,  ante,  280.) 

4.  A  promissory  note  which  is  made  to 
be  used  for  a  specified  purpose,  and  is 
misapplied,    no  recovery  can  be  had 
upon  it  by  a  party  receiving  it  as  se- 
curity  for  a    precedent    debt.      And 
where  the/evidence  upon  the  question 
of  its  misapplication,  and  of  the  plain- 
tiff's taking  it  bona  fide,  for  value,  is 
conflicting,  it  should  be  submitted  to 
the  jury,  and  their  verdict  will  be  con- 
clusive.     (Duncan    agt.     Gosche,    8 
Bosw.  243.) 

5.  Where  the  complaint  against  the  in- 
dorser  of  a  promissory  note,    alleges 
due  demand,  non-payment  and   pro- 
test, and  that  the  defendant  had  due 
notice  of  such  non-payment  and  pro- 
test, it  is  sufficient,  without  averring 
notice  of  the  demand  also.     (Spencer 
agt.     The    Rogers    Locomotive,    fyc. 
Works,  8  Bosw.  612.) 

6.  A  notice  of  protest  for  an  indorser 
residing    in    a    laj-ge    city,    directed 
merely  by  his  name  and  the  name  of 
the  city,  is  not  sufficient,  where  he  has 
added  to  his  indorsement  the  designa- 
tion of  his  street  and  number.     An  in- 
dorser still  has  a  right  to  make  it  a 
part  of  his  contract  that   the  noti<  e 
shall   be  sent  to  a  particular  place; 
and  where  he  designates  a  specific  ad- 
dress within  the  city,  a  notice  sent  by 
mail  must  be  addressed  accordingly. 
(Bartlett    agt.    Robinson,   9    Bosw. 
305.) 
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7.  In  an  action  against  bankers  or  col- 
lecting agents,  to  recover  damages  for 
their  neglect  to  present  a  note  intrusted 
to  them  for  collection,  or  give  notice 
of  non-payment  to  the  indorsers,  the 
burden  of  proof  is  on  the  defendants 
to  show  the  insolvency  of  the  indorsers, 
if  they  rely  on  that  fact  as  a  defence. 
Where  it  appeared  that  before  the  ma- 
turity  of  the  note,  the    maker,  who 
was   indebted   to  the  indorsers,    paid 
them  a  part  of  the  amount  of  the  note, 
upon  their  promise  to  pay  the  note  at 
maturity,  and  give  him  further  credit, 
and  this  transaction  was  unknown  to 
the   other    parties :    held,    that    such 
payment  was  not  available  as  a  de- 
fence, pro  tanto,  in  favor  of  the  col- 
lecting agents,  it  not  being  a  payment 
for  the  use  or  benefit  of  the  holder  of 
the  note.     (Coghtan  agt.  Dinsmore, 
9  Bosw.  453.) 

8.  Where  a  promissory  note,  payable  on 
demand,  with  interest,  was  transferred 
to  the   plaintiff,   a   bona  fide  holder, 
nearly  three   months  after  its  date  : 
Held,  that  it  was  not  to  be  deemed 
dishonored  at  the  time  of  the  transfer, 
so  as  to  let  in  a  defence  existing  in 
favor  of  the  maker  against  the  payee. 
Such  a  note  is  a  continuing  security, 
and  is  not  due  without  an  actual  de- 
mand ;  nor  can  it  be  treated  as  dishon- 
ored until  it  has  in  fact  been  presented 
and  payment  refused.     (Herrick  agt. 
Woolverton,  42  Barb.  50.) 

9.  A  note  payable  on  demand  with  inter- 
est,  is  not  due  until  demanded,  and 
hence  cannot  draw  interest  until  that 
time,  or  until  a  suit  is  brought,  which 
the  law  regards  as  equivalent  to  a  de- 
mand.    (Id.) 

10.  If  an  indorser,  before  the  maturity 
of  the  note  waives  notice  of  protest, 
by  writing  words  to  that  effect  over  his 
signature  on  the  back  of  the  instru- 
ment, this  will  not  amount  to  a  waiver 
of  presentment  of    the    note   to   the 
maker   at  its  maturity,  and  demand 
of  payment.     ( Ruckly  agt.  tiently,.  42 
liarb.  646.) 

11.  An  indorser  wrote  over  his  signature, 
"notice  of  protest  waived  by    me:'' 
Held,  that  there  was  no  ambiguity  in 
the  words;   the  sentence  they  formed 
not  being  susceptible  of  more  than  one 
construction,  and  that  its  meaning  or 
effect  could  not  be  legally  enlarged  or 
altered  by  evidence  of  the  surrounding 
circumstances  of  what  occurred  when 
it  was  written,  or  the  understanding 
of  the  parties.     (Id.) 


12.  The  making  of  a  payment  upon  a 
note  after  it  becomes  due,  by  the  ap- 
plication of  an  account  thereon  that 
the  indorser  has  against  the  holder, 
of  which  application  the  indorser  has 
notice,  and  to  which  he  does  not  ob- 
ject, is  not  a  waiver  by  him  of  pre- 
sentment of  the  note  to  the  maker, 
and  demand  of  payment  at  maturity, 
in  the  absence  of  any  finding  that  the 
indorser  at  the  time  he  assented  to 
the  indorsement  of  the  amount  of  the 
account  as  a  payment  made  by  him 
upon  the  note,  knew  that  the  note  had 
not  been  presented,  or  payment  been 
demanded.  (Id.) 

See  USURY,  1,  2,  3. 

See  DAMAGES,  3,  4. 

See  VARIANCE,  3. 

See  CHECK,  1,  2,  3. 

See  CORPORATIONS,  6,  7,  8. 

.     See  PARTNERS  AND  PARTNERSHIPS, 
11,  12,  M. 

BONDS. 

1.  Where  an  action  is  brought  upon  an 
official  bond — the  bond  of  an  adminis- 
trator, in  the  name  of  an  individual 
plaintiff,  and  not  in  the  name  of  the 
people,  the  judgment  should  not  be  for 
the  amount  of  the  penalty,  but  only 
for  the  amount  of  the  damages  and 
costs.     (O'Connor  agt.  Such,  9  Bosw. 
318.) 

2.  The  bond  required  by  2  Revised  Stat- 
utes, 620,  section  4,  as    security  for 
costs  in  certain  cases,  must  be  condi- 
tioned for  payment  on  demand  of  the 
obligors,  and  not  on   demand  of  the 
plaintiff.      (Montague  agt.    Bassett, 
18  Abb.  13.) 

3.  Although  the  name  of  the  principal 
debtor  be  inserted  in  a  bond  as  one  of 
the  obligors,  the  instrument  need  not 
be  subscribed  by  him,  in  order  to  make 
it  binding  on  the  sureties  who  do  sign 
it.      ( Williams    agt.    Marshall,    42 
Barb.  524.) 

See  DAMAGES,  8,  9. 
See  RAIL  ROADS,  6,  7. 


BROKER. 

1.  Where  a  stock  broker,  without  dis- 
closing his  principal,  or  the  fact  that 
he  acts  as  broker,  contracts  to  purchase 
stock,  and  deposits  with  the  other 
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party  to  the  contract,  merely  as  se- 
curity for  its  performance,  money 
which  he  received  from  his  principal 
for  the  purpose,  such  contracting 
party,  not  having  parted  with  any 
thing  on  the  faith  of  the  deposit,  can- 
not, when  sued  by  the  principal  to 
recover  back  the  deposit,  set  off  a  debt 
due  to  him  from  the  broker.  (White 
agt.  Jaudon,  9  Bosw.  415.) 


CA. SA. 

1.  Where  the  gravamen  of  a  complaint 
is  the  wrong  and  injury  done  to  the 
plaintiff's  property  by  the  defendant, 
containing  but  one  count,  although  it 
contains-  therein  an  allegation  that  the 
rights  and  interests  of  the  parties  in 
the  action  under  the  will  of  their 
father,  be  adjusted  and  determined,  it 
is  a  case  which  comes  within  the  pro- 
visions of  the  Code  (§  179),  and  on  a 
verdict  and  judgment  against  the  de- 
fendant, renders  him  liable  to  im- 
prisonment on  a  Ca.  Sa.  (Nii'er  agt. 
Niver,  ante,  6.) 


CAUSE  OF  ACTION. 

1.  Where  the  gravamen  of  a  complaint 
is  the  wrong  and  injury  done  to  the 
plaintiff  s  property  by  the  defendant, 
containing  but  one  count,  although  it 
contains  therein  an  allegation  that  the 
rights  and  interests  of  the  parties  in 
the    action    under    the    will    of   their 
father,  be  adjudged  and  determined, 
it  is  a  case  which  comes  within  the 
provisions  of  the  Code  (§  179),  and  on 
a  verdict  and  judgment  against   the 
defendant,  renders  him  liable  to  im- 
prisonment on  a  Co.  Sa.    (Niver  agt. 
Niver,  ante,  6.) 

2.  An  action  will  not  lie  in  the  supreme 
court  to  obtain  leave  to  issue  an  ex- 
ecution upon  a  judgment  in  the  county 
court.     (Niles  agt.  Perry,  ante,  192.) 

3.  Where    an    action    is    brought   by   a 
creditor,    to   enjoin    his   debtor    from 
making  an  assignment  or  disposing  of 
bis  assets  to  the  preference  of  other 
creditors,  in  violation  of  an  agreement 
by  which  he  obtained  credit  from  the 
plaintiff,  and  to  have  his  assets  appro- 
priated pro  rata  between  the  plaintiff 
and  other  creditors  :    Such  action  does 
not  preclude  the  plaintiff  from  bring- 
ing  a   subsequent    action   to    recover 
judgment  against  the  debtor  upon  the 
same  indebtedness.    The  first  is  a  cause 
of  action  in  equity;  and  the  second  isf 
a  cause  of  action  upon  contract  at  law. 


These  causes  of  action  are  not  the 
same,  within  the  rule  that  a  former 
action  pending  for  the  same  cause 
abates  the  present  action.  The  Code 
does  not  establish  any  new  rule  of 
determining  the  identity  of  causes  of 
action  in  this  respect.  (Paige  agt. 
Wilson,  8  Bosw.  294.) 

4.  An  averment  in  a  complaint  that  the 
act  complained  of  was  without  probable 
cause   is   essential    in  an   action    for 
malicious    prosecution.      (Hull    agt. 
Vreeland,  18  Abb.  182.) 

5.  A   false   and   malicious   charge   and 
slander    against    the  plaintiff,    made 
before  a  grand  jury,  are  injuries  to  the 
character,  and  may  be  joined  in  one 
action.     (Id.) 

I 

6.  Injuries  to   the   character  are  of  a 
transitory  nature,  and  an  action  may 
be  brought  upon  them  wherever  the 
defendant  can  be  found.     (Id.) 

7.  Where  only  a  single  cause  of  action, 
viz.  assumpsit  for  the  breach  of  a  war- 
ranty, was  set  forth  in  the  complaint 
in  a  former  suit,  before  a  justice  of  the 
peace;   Held,  that  the  record  of  the 
judgment   in   that    suit,    imported    a 
judgment  upon  that  cause  of  action ; 
and  that  in  a  subsequent  suit  between 
the  same  parties,  in  the  supreme  court, 
it  was  erroneous  to  receive  parol  evi- 
dence to  show  the  proofs  and  proceed- 
ings in  the  former  suit, 'and  that  the 
judgment  therein  was  in  fact  rendered 
upon  proof  of  a  different  cause  of  action 
than  that  stated  in  the  complaint,  to- 
wit :    fraud   in   the  sale  of  property. 
(Royce  agt.  Burt,  42  Barb.  339.) 

See  COMPLAINT,  5,  7,  8,  9. 
See  AMENDMENT,  3. 
See  TRIAL,  2. 
See  WASTE,  1,  2. 


CHECK. 

I.  In  order  to  pass  the  title  of  a  check, 
to  a  purchaser,  so  as  to  place  him  in 
the  position  of  a  bona  fide  holder,  and 
to  relieve  him  from  the  equities  exist- 
ing against  the  original  holder,  some- 
thing more  should  be  required  of  him 
than  simply  parting  with  money  upon 
the  individual  check  of  the  borrower, 
upon  the  fnith  of  receiving  the  avails 
of  the  check  in  question,  when  paid. 
There  should  either  be  a  delivery,  or 
some  positive  act  showing  an  actual 
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transfer  of  the  check  itself,  or  a  part- 
ing with  the  right  to  dispose  of  it. 
(Russell  agt.  Scudder,  42  Barb.  31.) 

2.  It  would  be  a  dangerous  position  to 
hold,   in   reference   to   paper   of  that 
character,    that    when    the     original 
holder  kept  the  entire  possession  and 
full  control  of  the  check,   and  gave 
other  paper  for  moneys  advanced,  the 
party  making  the  advances  occupies 
the  position,  and  is  entitled  to  the  pro- 
tection of  a  bonafide  holder  of  negoti- 
able paper.     (Id.) 

3.  A  verbal  pledge  of  a  negotiable  in- 
strument,  without   a   delivery  or   an 
absolute  transfer,  will  not  make  the 
pledgee  a  bona  fide  holder  thereof. 
(Id.) 


CHOSES  IN  ACTION. 

1.  A  money  demand,  whether  in  the  form 
of  negotiable  paper  or  otherwise,  may 
now  be  sold   and  conveyed   (Code,  § 
11 1),  so  as  to  vest  in  the  purchaser  all 
the  legal  as  well  as  the  equitable  rights 
of  the   original   creditor.     (Peterson 
agt.   The  Chemical  Bank,  ante,  240, 
Court  of  Appeals.) 

2.  The  validity  of  every  transfer,  aliena- 
tion or  disposition  of  personal  proper- 
ty, depends  upon  the  law  of  the  owner's 
domlcil.     In  the  absence  of  proof  to 
the  contrary,  our  courts  assume   the 
la.w  of  another   state   respecting  the 
alienation  of  choses  in  action  to  be  the 
same  as  our  own.      (Id.) 

3.  A  purchaser  from  a  foreign  executor 
or  administrator,  of  a  money  demand 
due  to  the  testator  or  intestate,  from 
a  resident  of  this  state,  may  maintain 
his  action  in  our  courts  for  the  collec- 
tion of  such  demand.     (Id.) 

See  DEKD,  1. 


CLAIMS  TO  REAL  PROPERTY. 

1.  Proceedings  to  compel  the  determina- 
tion of  claims  to  real  property,  are 
properly  brought  and  prosecuted  by  no- 
tic-c,  under  the  statutes  in  regard 
thereto,  notwithstanding  section  44U 
of  the  Code  of  Procedure,  which  de- 
clares that  they  may  be  prosecuted  by 
action,  without  regard  to  the  forms  of 
proceeding  prescribed  in  the  statutes. 
The  action  given  by  section  449  of  the 
Code  is  cumulative,  and  not  in  abro- 
gation of  the  right  to  proceed  by  no- 
tice under  the  statute.  (Barnard  agt. 
Simms,4'2  Barb.  304.) 


2.  If  the  defendant  in  such  proceedings 
has  a  title,  he  is  bound  to  produce  and 
prove  it.     The  plaintiff  is  not  required     , 
to   show   anything   beyond    the  three 
years  possession,  under  a  claim  to  one 
of  the   three    estates   named    in   the 
statute,  if  it  be  disputed  and  put  in 
issue  by  the  answer.     The  title  of  the 
defendant  is  now  to  be  tried  upon  the 
answer   and    the  replication   thereto; 
but  in  respect  to  such  title  the  defend- 
ant is  still  the  actor,  and  is  bound  to 
prove  it  upon  the  trial.     (Id.) 

3.  The  court,  under  proceedings  of  that 
nature,  can  take  cognizance  of  claims 
to  three  estates  only — estates  in  fee, 
for  life,  and  for  a  term  of  years  not 
less  than  ten.      It  was  not  intended 
that   all   controversies  and  claims  to 
land  should  be  settled  thereby.     The 
plaintiff  must  allege  and  show  that  ho 
claims  one  of  these  estates,  to  main- 
tain his  status  in  court;  and  so  the  de- 
fendant must  also  show  that  his  title 
is  one  of  the  three  mentioned,  or  he 
cannot   have  judgment  in   his  favor. 
The    statute   concludes   him  upon  no 
other  claim  or  title.     (Id.) 

4.  The  defendant  cannot  appear  and  dis- 
claim,  and  have  judgment  of  discon- 
tinuance with  costs,  in  his  favor.     If 
his  claim  or  interest  be  of  that  kind 
of  which  the  court  cannot  take  judicial 
cognizance,  he  loses  nothing,  and  can- 
not  be  prejudiced  by  any  default   to 
be  taken  against  him  for  his  non-ap- 
pearance upon  the  notice.    If  the  title 
and  interest  claimed  by  him  is  not  an 
estate  in  fee,  for  life,  or  for  a  term  of 
years  in  possession,   reversion  or  re- 
mainder, then  he  has  no  standing  iu 
court,   and  judgment  should  be  ren- 
dered against  him  on  the  trial.     (Id.) 

COMMISSIONS. 

1.  A  commission  will  be  issued  to  com- 
missioners, to  take  the  testimony  on 
interrogatories  of  such  witnesses  as  the 
plaintiff    may   produce    before    them 
under  the  commission,  to  prove  a  dis- 
tinct  fact   named,    even    though   the 
names  of  such  witnesses  be  not  inserted 
in  the  commission  at  the  time  of  its 
issue.    But  this  is  allowed  only  in  cer- 
tain  cases.     (McMahon  agt.    Allen, 
IS  Abb.  292.) 

2.  The  court  will  not  entertain  a  motion 
to   suppress   answers   in  a  deposition 
taken  on  commission,  upon  an  objec- 
tion  going,  not  to  the  regularity  of 
the  execution  of  the  commission,  but 
merely   to   the    admissibility   of    the 
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witness'  evidence.  (Stewart  agt. 
The  Oriental  Mutual  Ins.  Co.  9  Bosw. 
645.) 

3.  In  interrogatories  to  take  the  deposi- 
tion of  a  witness  upon  commission,  a 
cross-interrogatory,  asking  if  a  log 
book  was  kept  on  a  certain  vessel, 
and  if  so,  whether  it  did  not  contain  a 
statement  upon  a  subject  in  question, 
and  requiring  the  witness  to  produce 
the  log  book,  is  not  sufficient  to  require 
the  book  or  a  copy  of  it,  to  be  annexed 
to  the  deposition.  The  witness  should 
be  required  to  annex  a  copy^if  it  be 
desired,  to  make  it  an  exhibit.  (Id.) 


COMPLAINT. 

1.  Where  the  facts  stated  in  the  com- 
plaint entitle  the  plaintiff  to  relief  in 
equity,  a  demurrer  will  not  lie,  be- 
cause he  had  not  asked  for  it  in  the 
form   in   which  he  is  entitled    to  it. 
(Stewart  agt.  Hutchimon,  ante,  181.) 

2.  Where  a  complaint  alleges  an  agree- 
ment between  the  defendant  and  the 
plaintiff's  assignor,  and  an  assignment 
of  it  to  the  plaintiff  by  the  assignor, 
the  plaintiff  cannot  recover  by  proving 
such   an   agreement  between  himself 
and   the   defendant.       (Curtiss  agt. 
Marshall,  8  Bosw.  22.) 

3.  Where  an  objection  is  taken  at  the 
trial,  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of 
action,  it  is  not  available  on  appeal 
from  the  judgment,  where  the  defect 
is  supplied  by  evidence  at  the  trial. 
And  especially  so  where  the  defect  is 
one  which  should  be  remedied  by  a 
motion  to  make   the  complaint  more 
definite   and  certain.     (Morton  agt. 
Pinckney,  8  Bosw.  135.) 

4.  A  motion  to  dismiss  the  complaint  at 
the  trial  should  be  denied  where  the 
plaintiff  by  distinctly  proving  the  con- 
tract and  breach,  has  shown  himself 
entitled  to  nominal  damages  at  least. 
(Weber  agt.  Kingsland,  8  Bosw.  415.) 

5.  Leave   to   file   a  supplemental  com- 
plaint does  not  establish  the  plaintiff's 
right  to  sue  for  the  original  cause  of 
action.'     A    supplemental    complaint 
presents  a  new  cause  of  action,   and 
the  court  must  examine  both  actions 
before  it  can  determine  whether  the 
plaintiff  has  a  good  cause  of  action. 
(Rabbins  agt.  Wells,  18  Abb.  191.) 

6.  The  objection  that  it  appears  by  the 
complaint  that  the  plaintiff  is  a  foreign 
administrator,  should  be  taken  by  de- 


murrer, on  the  ground  of  want  of  ca- 
pacity to  sue;  and  an  omission  to 
demur  is  a  waiver  of  the  objection. 
This  objection  does  not  go  to  the  suf- 
ficiency of  the  cause  of  action.  (.Id.) 

7.  It  is  a  fundamental  rule  in  pleading, 
that  where  there  are  separate  counts 
in  a  complaint,  each  must  disclose  a 
distinct  right  of  action.  Another  rule 
is,  that  the  complaint  should  consist 
of  allegations  or  averments  of  Jact 
stated  positively,  or  upon  information 
and  belief.  (Simmons  agt.  Fairchild, 
42  Barb.  404.) 

8-  A  complaint  contained  two  counts; 
the  first  setting  forth  the  will  of  P.  S., 
deceased,  and  praying  that  it  might  be 
declared  void,  for  certain  reasons  there 
assigned.  The  second  count  contained 
no  allegations  of  fact,  except  that 
certain  specified  questions  had  arisen 
under  or  in  respect  to  the  will,  set  out 
in  the  first  count.  The  reference  to 
the  will  as  set  out  in  the  first  count, 
was  in  these  words  :  "  Assuming  that 
the  said  instrument  was  duly  exe- 
cuted," &c.  Held,  that  this  was  not 
a  sufficient  reference  to  the  preceding 
count  to  make  the  will  a  part  of  the 
second  count.  That  there  should  have 
been  in.  express  terms,  or  by  implica- 
tion, after  an  allegation  of  the  making 
of  the  will,  an  averment  of  the  due 
execution  of  the  same,  and  then  a 
reference  to  the  former  count  for  its 
terms,  date,  and  manner  of  execution, 
might  have  been  sufficient.  (Id.) 

9.  Held,  also,  that  assuming  that  the 
reference  in   the  second  count  to  the 
will  was  sufficient  to  make  the  will  a 
part  of  that  count,  the  count  was  still 
defective  for  want  of  the  requisite  al- 
legations to  make  the  will  operative 
as  a  will  of  either  real  or  personal  es- 
tate,   or    the   subject    matter   of    an 
action.     That   there   was   nothing   in 
the   shape  of  a  cause  of  action   pre- 
sented in  the  second  count,  and  that  it 
could  not  be  helped  out  by  reference 
to  the  first  count.     (Id.) 

10.  Where  a  complaint  is  amended  in  a 
material   particular,    the  defendant's 
rignt  to   answer   the   amended    com- 
plaint,   by    interposing    any   defence 
which  he  may  possess,  is  absolute  and 
unrestricted.     (Harriott  agt.    Wells, 
9  Bosw.  631.) 

11.  Thus,  where  upon  a  trial  of  an  ac 
tion  brought  upon  a  contract,  of  which 
the  plaintiffs  in  their  complaint  alleged 
performance  on  their  part,  they  failed 
to   prove   full  performance,  but  gave 
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evidence  of  a  waiver  of  such  perform- 
ance   by    the    defendants,   and    asked 
leave  to  amend  their  complaint  accord-  : 
irigly,  which  was  allowed  an  condition  i 
*       that    the    defendants    be   allowed    to  j 
'        amend  their  answer  so  as  to  meet  the  i 
plaintiffs'  amendment,  but  the  terms 
or   nature  of   the   amendment   to   be 
wade  by  defendants  was  not  prescribed:  > 
Held,    on    defendants'    motion    after! 
judgment,  for  leave  to  amend  the  an-  | 
swer    by   interposing   the   statute   of  \ 
limitations,  that  unless   the  plaintiffs  ! 
elected  to  withdraw  their    motion  to 
amend,   the  judgment  should   be  va-  j 
cated.  and  the  defendants  allowed  to  -t 
amend  by  interposing  the  statute  of  ; 
limitations  or  any  other  legal  defence,  j 
without  restriction.     (Id.) 

12.  A  complaint  alleging  that  between 
specified    days  the  plaintiff  sold    and  j 
delivered  to  defendant,  at  his  special  j 
instance  and  request,  a  large  quantity  | 
of  boots  and  shoes  of  a  specified  value,  i 
and    that    there   is   due    and    unpaid  \ 
therefor  a  sum  designated,   which  he  j 
promised   to   pay   them,    but    though 
often  requested   by  them  has  wh6lly 
refused,    i«   sufficient    on    demurrer,  j 
(Phillips  agt.  Bartlett,  9  })osw.  678.)  j 

13.  In  an  action  by  several  plaintiffs  to 
recover  for  goods  sold  and  delivered,  | 
an   allegation   of    partnership   is   not  j 
necessary,  and  the  allegation  of  sale 
and  delivery,  sufficiently  implies  that 
the  goods  belonged  to  the  plaintiffs. 
(Id.) 

14.  A  complaint  should  not  be  dismissed  : 
because   it  contains  matter    which  is  j 
irrelevant,  or  redundant,  or  allegations  !  2 
which   are   considered  indefinite    and 
uncertain — such  defects  are  to  be  rein-  j 
edied  by  motion,  under  section  160  of  j 
the  Code.     (Simmons  agt.  Eld-ridge, 
ante,  309.) 

15.  If  a  complaint  contains  allegations 
of  facts  which   under  any  reasonable 
and    proper  view  of  them  constitute    3 
and    present  a   cause   of  action,   al- 
though informal,  it  should  not  be  dis- 
missed.    (Id.) 

16.  An  issue  of  law  arising  upon  demur- 
rer to  complaint,  will  be  disposed  of 
according  to  the  law  us  it  stands  at  the 
time  of  the  trial  of  the  issue,  where  it 
does  not  appear  upon  the  face  of  the 
complaint  when   the  action  was  com- 
menced,  when,   as  claimed,    another  I 
law  would  be  applicable.     (Lewis  agt. 
The  City  of  Buffalo,  ante,  335.) 

17.  A  prayer  for  general  relief  will  not 


be  struck  out  of  a  complaint  in  any 
case.  A  good  cause  of  action  fully  set 
out  in  a  complaint  is  not  vitiated  by 
an  inappropriate  prayer;  nor  can  a 
complaint  be  struck  out  for  such  rea- 
son, and  particularly  where  there  is  a 
prayer  for  general  relief.  The  general 
prayer  cures  any  defect  in  the  specific 
prayer,  and  enables  the  court  to  give 
proper  relief,  and  may  be  inserted  for 
that  purpose  in  every  complaint,  and 
is  always  proper  and  appropriate. 
(Hemson  agt.  Decker,  ante,  385.) 


OP  ACTION,  1,  4,  5. 
See  POSSESSION  OF  PERSONAL  PRO- 
PKRTY,  2. 

See  AMENDMENT,  2. 

See  BILLS  OF  EXCHANGE  AND  PROM- 

ISSORY NOTES,  5. 
See  TRIAL,  2. 
See  SUMMONS,  2,  3,  4,  5. 

COMPOSITION  DEED. 

The  terms  and  provisions  of  a  com- 
position deed  must  be  strictly  com- 
plied with  by  a  debtor,  to  be  a  bar  to 
an  action  by  the  creditor  for  his  whole 
debt.  It  is  not  enough  that  it  is 
shown  that  the  creditor  may  eventu- 
ally receive  from  the  debtor's  property 
the  full  amount  of  his  composition 
claim,  if  it  is  to  be  procured  by  a  vio- 
lation of  the  terms  of  the  composi- 
tion. (Smythe  agt.  Graydon,  ante, 
11.) 

The  consideration  in  a  composition 
deed  for  the  benefit  of  creditors,  pro- 
ceeds and  is  founded  upon  the  agree- 
ment of  the  different  creditors  between 
themselves  upon  the  terms  proposed. 
This  agreement  forms  the  mutual 
obligation  by  which  all  are  bound. 
(Smythe  agt.  Graydon,  ante,  224.) 

Where  the  composition  de-ed  stated 
that  the  average  time  of  payment  of 
the  debts  should  be  twelve  months  from 
April  1st  (next),  1862,  with  a  subse- 
quent provision  that  if  the  debtors 
should  find  it  necessary  to  make  an 
assignment,  and  should  secure  the 
payment  of  the  said  amount  (50  per 
cent.)  of  such  debts,  either  by  prefer- 
ence in  such  assignment  (after  confi- 
dential debts),  or  by  turning  out  pro- 
perty or  collaterals  to  secure  the  same  ; 
and  if  by  such  means  the  creditors 
should  eventually  receive  payment  to 
the  extent  of  said  fifty  per  cent.,  then 
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and  without  regard  to  the  time  above 
limited,  such  payment  should  be  in 
full  discharge  of  their  respective  debts. 
(Id.) 

4.  Held,  that  an  action  by  a  portion  of 
the  composition  creditors  against  the 
debtors  for  the  whole  amount  of  their 
claims,  brought  within  the  average 
time  mentioned  in  the  composition 
deed,  was  prematurely  brought,  al- 
though an  assignment  by  the  debtors 
had  been  made,  and  the  creditors  had 
been  preferred  therein  in  the  second 
clasa.  The  plaintiffs  were  bound  to 
wait  the  average  time  irrespective  of 
the  questions  which  arose  in  connec- 
tion with  the  assignment  subsequently 
made.  (SUTHERLAND,  J.,  dissenting. 
SeeSmythe&gt.  Graydon,  ante, p.  II.) 
(Id.) 


CONSIDERATION. 

1.  Th.e  words  "for value  received,"  in  a 
contract  sufficiently  express  the  con- 
sideration within  the  requirement  of 
the  statute  of  frauds.  Where  the  con- 
tract sufficiently  expresses  the  consid- 
eration on  its  face,  a  new  trial  will  not 
bo  granted  for  error  in  admitting  evi- 
dence of  the  actual  consideration  in 
•npport  of  the  validity  of  the  contract, 
(/foicardagt.  Holbrook,  9  Bosw.  237.) 

See  AGREEMENT,  1,  2,  3. 

See  COMPOSITION  DEED,  1,  2,  3,  4. 

See  CONTRACT,  2. 

CONSTITUTIONAL  LAW. 

1  The  fifth  section  of  the  act  of  congress 
fassed  March  3,  1863,  so  far  as  it 
authorizes  a  removal  of  a  cause  from 
the  state  coiu^,  after  verdict  and  a 
trial  and  detWnination  of  the  facts 
and  the  law,  in  the  same  manner  as  if 
the  same  had  been  originally  com- 
menced in  the  circuit  court  of  the 
United  States,  is  in  violation  of  the 
7th  amendment  of  the  constitution  of 
tin?  United  States,  and  is  null  and 
void.  (Paine  agt.  Murray,  ante  312.) 

See  STREETS  AND  HIGHWAYS,  5. 
See  DIVORCE,  3. 
See  BANKS,  9. 


CONTEMPT. 

See  SUPPLEMENTARY  PROCEEDINGS, 
1,  2,  3,  4,  5,  6. 


CONTRACT. 

1 .  The  unqualified  refusal  of  a  contrac- 
tor for  a  part  of  the  work  on  a  build- 
ing  in   actual  process  of  erection  to 
perform  what  he  has  undertaken  is, 
in  itself,  a  breach  of  the  contract.  The 
employer  is   not   bound  to  delay  the 
com'pletion  of  the  building  during  the 
period  which  was  allowed  to  the  con- 
tractor   for    performance.     If,    after 
such  refusal,  the  contractor  can  rein- 
state himself,  be  must  at  least  show  a 
subsequent  offer  and  readiness  to  per- 
form in  time .    (  Thompson  agt.  Laing, 
8  BOSIP.  482.) 

2.  Where  the  plain  tiffs  agreed  to  deliver 
to  the  defenJant  a  certain  quantity  of 
cement,  to  be  packed  in  air-tight  oak 
barrels,  and  to   be  subject  to  inspec- 
tion of  the  United  States  Government 
inspector,  and  to  be  delivered  at  New 
York  or  Rondout  at  Specified  prices, 
on  a  credit  of  thirty  days  from   the 
time  of  delivery,  plaintiffs  reserving 
the  right  to  pack  it  in  hardwood  bar- 
rels if  the  government  would  so  receive 
it — the  contract   specifying   that  the 
cement  was  "for  the  Pensacola  Navy 
Yard.     Held,    1.    That   delivery   and 
acceptance  by  defendant  at  New  York 
or  Rondout,  entitled  the  plaintiffs  to 
payment   thirty  days   thereafter,   al- 
though the  cement  had  not  within  that 
time  been   approved  on  inspection  at 
Pensacola.    Passing  inspection  was  not 
a  condition  precedent  to  the  right  to 
demand  payment.     2.  But  such  right 
was  liable  to  be  defeated  by  the  rejec- 
tion of  the  cement  on   inspection  at 
Pensacola — being  a  failure  of  consid- 
eration.    3.   By  accepting  the  cement 
packed  in  barrels,  which  were  neither 
oak    nor    air  -  tight,    the    defendant 
waived  the  provision  in  the  contract 
requiring  such  barrels.     4.  To  estab- 
lish a  defence  as  to  any  part  of  the 
cement  which  was  rejected  upon  in- 
spection, the  defendant  must  have  no- 
tified   the  plaintiffs,  not   only  of  its 
rejection,  but  also  that  it  was  at  their 
disposal  or  was  subject  to  their  o.rder. 
5.  To  establish   a  counter-claim  for 
damages   for  such   breach,  defendant 
must  prove  his  damages.     (Delafield 
agt.  DeGrauw,  9  Bosw.  1.) 

3.  Where   a   person    employs   different 
parties  by  distinct  contracts  to  do,  re- 
spectively the  carpenter  work  and  the 
mason    work   of    a    building,   neither 
contractor  being  a  party  to  the  other's 
contract,  and  the  contract  of  one  not 
referring  to  that  of  the  other,  and  the 
work  being  such  that  the  performance 
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of  the  carpenter  work  is  necessary  to 
enable  the  mason  to  perform  his  work, 
if,  by  a  delay  on  the  part  of  the  for- 
mer the  latter  is  prevented  from  mak- 
ing strict  performance  within  the  con- 
tract time,  he  does  not  thereby  become  | 
liable  to  the  employer  as  for  a  breach  j 
of  his  contract,  nor  forfeit  his  right  to  [ 
recover  for  what  he  bus  done.     (Stew- 
art agt.  Keteltas,  9  Bosw.  261.) 

4.  After  a  written  contract  for  the  con- 
struction of  a  building  had  been  made, 
it  was  ascertained  by  the  parties  that 
certain    work    would    be     necessary, 

•  which  at  the  time  of  making  the  con- 
tract was  not  anticipated,  and  the 
question  which  arose  between  them, 
as  to  who  was  to  bear  the  expense  of  it, 
was  settled  by  the  employer  agreeing 
to  pay  the  contractors  a  specified  sum 
for  doing  it,  and  relying  on  such  pro- 
mise they  did""it.  Held,  that  he  was 
not  afterwards  at  liberty  to  insist  that 
the  written  contract  required  them  to 
do  it  at  their  own  expense.  (Id.) 

5.  Under  a  provision  in  a  contract  to  do 
the  mason  work  of  a  building,  that 
payment  is  to  be  made  "  when  all  the 
works  are  completely  finished  and  cer- 
tified by  the  architect  to  that  effect," 
a  certificate  that  the  contractors  "have 
completed    the   mason    work    to   your 
building, "  is  sufficient.     (Id.) 

6.  The    superintendent   of    "The   New 
York  State   Inebriate   Asylum,"  who 
has  (<  power  to  receive  and  retain  all 
inebriates     who    enter    said     asylum 
either  voluntarily  or  by  the  order  of 
the  committee  of  any  habitual  drunk- 
ard" (Laws  of  1857,  vol.  },p.  431), 
has  no  right  to  keep  a  voluntary  pa- 
tient in  the  institution  by  force ;  al- 
though such  patient  on  entering  the 
institution  signed  the  requisite  agree- 
ment under  the  act  to  remain  there 
for  one  year,  which  time  has  not  ex- 
pired.    (In  the  matter  of  Walter  But- 
ler, ante,  485.) 

7.  No  contract  which  deprives  a  person 
of  his  liberty  can  be   specifically  en- 
forced by  the  judgment  or  order  of  a 
court;  and,   as  a  general   rule,   force 
cannot  be  used  to  compel  any  person 
to  perform  such  contract.     (Id.) 

See  CONSIDERATION,  1. 

See  DAHAGES,  8,  9. 

See  SPECIFIC  PERFORMANCE. 


CONVERSION. 

1.  Where   the   defendant    received   the 
plaintiff's  property  under  an  agree- 
ment to  return  it  at  a  certain  time  or 
to  pay  the  plaintiff  a  certain  sum  for  its 
value,    and   subsequent    to   the    time 
limited  for  its  return  the  defendant 
paid  to  the  plaintiff  a  part  of  the  stip- 
ulated value,  and  gave  his  due  bills  for 
the  balance,  and  on  the  defendant's 
refusal  to  return  the  property  on  de- 
mand  of    the   plaintiff    subsequently 
made   (having   in   fact   been    sold  by 
defendant;,  or  to  pay  the   due  bills, 
held,  that  the  defendant  was  liable  in 
an  action  for  the  conversion  of  the  pro- 
perty, and  was  properly  held  to  bail 
therein.     (Persons  agt.  Civer,  ante, 
432.) 

2.  The  original  contract  was  not  one  of 
sale,  but  of  bailment,  and  the  subse- 
quent payment  and  giving  of  the  due 
bills  by  the  defendant  did  "not  affect 
the  right  of  the  plaintiff  to  maintain 
his  action  for  conversion.     (DANIELS, 
J.  dissented.  See  his  opinion  at  special 
term,  28  How.  139,  which  decision  is 
here  reversed.     (Id.) 


CONVICTS. 

.  Process  for  the  commencement  of  an 
action  against  a  convict  in  the  state 
prison  may  be  served  on  him  in  the 
prison.  Although  his  right  to  sue  is 
suspended,  he  may  be  sued,  and  the  . 
suit  prosecuted  to  judgment.  (Davis 
agt.  Dwffie,  8  Bosw.  617.) 

.  The  statute  providing  for  the  appoint- 
ment of  trustees  of  the  estates  of 
debtors  imprisoned  for  crimes,  (2  R, 
S.  15),  does  not  make  it  necessary  to 
have  trustees  of  the  estate  of  an  im- 
prisoned debtor  appowted,  in  order  to 
foreclose  a  mortgagW  upon  his  pro- 
perty. The  appointment  of  trustees 
would  not  dispense  with  the  necessity 
of  making  him  a  party  to  the  fore- 
closure suit.  (Id.) 

.  The  conviction  and  sentence  to  the 
state  prison,  of  a  party  defendant, 
pending  the  action  against  him,  do  not 
abate  the  action.  (Id.) 


CORONER. 

.  Under  the  Code,  the  coroner  may  call 
to  his  aid  the  power  of  the  county,  in 
a  proper  case,  in  executing  an  order 
of  arrest  in  an  action  in  which  the 
sheriff  is  a  party.  The  mere  fact  that 
he  had  not  at  the  time  of  summoning 
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the  power  of  the  county,  a  sufficient 
cause  for  summoning  them  does  not 
affect  the  duty  of  the  persons  sum- 
moned to  aid  him  if,  when  they  come 
together,  resistance  is  offered  to  his 
executing  the  process,  nor  does  it  affect 
the  consequent  liability  of  those  who 
make  or  cause  such  resistance,  except  j 
that  it  may  perhaps  affect  the  question 
of  damages.  (Slater  agt.  Wood,  9 
Bosw.  15.) 


CORPORATIONS. 

1.  Where   the   receiver  of   a  dissolved 
corporation  brought  an  action  against 
the  executors  of  the  deceased  president 
and  treasurer,  to  recover  from  his  es- 
tate the  amount  of  moneys  of  the  cor- 
poration which  he  had  loaned  to  stock- 
holders, without  authority,  and  con- 
trary to  the  statute,  the  defence  inter- 
posed was,  that   the  trustees  of    the 
corporation  had  ratified  the  act.     The 
referee,  after  the  trial,  reported  sub- 
stantially the  facts  alleged  in  the  com- 
plaint,  and   as  a  conclusion  of   law, 
that  the  plaintiff  was  entitled  to  re- 
cover, but  did  not  expressly  negative 
the  alleged    ratification.      The    only 
evidence  of  any  ratification,  was  that 
in  an  annual  report  of  the  corporation, 
a  part  of  the  sum  was  mentioned  as 
loaned  to  certain  stockholders.     Held, 
that  the  judgment  found  for  the  plain- 
tiff was  correct.     (Clarke  agt.  A cos- 
ta,  9  Bosw.  158.) 

2.  A  corporation  may  expel  a  member 
for  a  breach  of  the  corporator's  duty 
towards  it.     Where  a  member  of  the 
corporation  performs  an  act  in  direct 
contravention  of  the  purposes  for  which 
the  charter  was  obtained,  he  may  be 
expelled.      (People  ex  rel.    Thacker 
agt.  The  New  York  Commercial  As- 
sociation, 18  Abb.  271.) 

3.  Where  the  charter  of  an  incorporated 
company  stated  that  the  company  was 
formed,  among  other  things,  "  to  in- 
culcate just  and  equitable  principles  in 
trade  :"   Held,  that  they  might  expel 
a  member  for  obtaining  goods  under 
false   pretences,    though    the   offence 
was   not  committed   within  the  local 
jurisdiction   of    the   corporation,    nor 
against  a  member  of  the  association. 
(Id.) 

4.  Where  it  appeared  by  the  return  to 
a   mandamus   that   a  corporator  had 
been  duly  cited  under  a  by-law  within 
the   scope  of  the  charter  before  the 
officers  of  the  corporation,  and  that 
the  offence  charged  against  him  was 

VOL.     XXTX. 


substantiated  by  two  witnesses,  and 
that  he  was  regularly  found  guilty, 
and  had  refused  to  interpose  any  de- 
fence :  Held,  that  the  return  was  suf- 
ficient without  showing  that  the  wit- 
nesses testified  under  oath.  (Id.) 

.  The  constitutional  provisions  relative 
to  the  right  of  trial  by  jury,  do  not 
apply  to  proceedings  taken  by  corpora- 
tions for  the  removal  of  a  member  for 
offences  against  the  corporation.  (Id.) 

.  The  plaintiff  and  the  defendant  and 
four  other  persons  were  the  only  stock- 
holders, and  the  trustees,  of  a  manu- 
facturing corporation.  The  corpora- 
tion being  indebted  to  C  for  money 
borrowed,  he  required,  as  a  condition 
of  the  continuance  of  the  loan,  the 
individual  note  of  all  or  some  of  the 
stockholders.  Thereupon  five  of  the 
stockholders  and  trustees,,  including 
the  plaintiff  and  defendant,  executed 
their  joint  and  several  promissory  notes 
to  him  for  the  amount  of  his  claim, 
signing  it  with  their  individual  names. 
Gr,  one  of  the  stockholders,  who  did 
not  sign  the  note,  and  the  corporation 
became  insolvent,  and  'the  plaintiff 
paid  the  note  and  took  it  up.  Held, 
1.  That,  as  between  the  makers  of  the 
note  and  the  payee,  the  former  were 
jointly  and  severally  liable  to  pay  the 
whole  amount;  that,  as  between  them 
and  the  corporation,  they  were  all  ac- 
commodation makers ;  and  the  corpor- 
ation was  liable  to  each  of  them  for  all 
sums  which  they  should  have  to  pay. 
And  that,  as  between  themselves,  each 
was  liable  to  pay  one-fifth  part  of  the 
whole  amount.  (  Coburn  agt.  Whee- 
lock,  42  Barb.  267.) 

.  2.  That  these  rules  were  not  to  be 
changed  or  misapplied,  either  because 
the  makers  of  the  note  had  unequal 
interests  in  the  corporation,  or  because 
the  company  or  G  became  insolvent. 
(Id.) 

.  3.  That  there  was,  strictly  speaking, 
no  subrogation  of  the  plaintiff  to  all  the 
rights  of  the  payee ;  but  his  payment 
of  the  note  authorized  him  to  sue  any 
of  the  other  makers  for  contribution. 
And  that  the  defendant  was  liable  to 
pay  his  one-fifth  part  of  the  amount  so 
paid  by  the  plaintiff,  which  was  recov- 
erable in  an  action  at  law.  (Id.) 

See  MUNICIPAL  CORPORATIONS. 

See  PRINCIPAL  and  AGENT,  3. 

See  RECEIVERS,  4. 

See  LIBEL  and  SLANDER,  1,  2. 
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See  RAILROADS,  3,  4,  5,  6,  7. 
See  INSURANCE,  5,  6,  7. 

COSTS. 

1.  A  sheriff  cannot  be  allowed  an  addi- 
tional compensation  for  executing  an 
attachment  over  and  above  his  pre- 
scribed fees,  unless  he  is  put  to  trouble 
or  incurs  expenses  in  taking  possession 
of  or  in  preserving  the  property  at- 
tached.    (Calhoun  agt.  Lee,  ante,  1.) 

2.  Where  a  sheriff  attaches  the  interest 
of  a  defendant  in  a  mining  company, 
and  the  parties  thereupon  compromise 
the   claim   for  a   specified   sum,    the 
sheriff  is  entitled  to  the  fees  prescribed 
by  the  Revised  Statutes  for  his  ser- 
vices, as  follows :    Fifty  cents  for  the 
service  of  the  attachment;   nineteen 
cents  for  a  copy  of  the  attachment, 
and  twelve  and  a  half  cents  for  return- 
ing it.  He  is  not  entitled  to  poundage, 
because  he  has  not  attached  any  pro- 
perty he  could   sell  by  virtue  of  the 
attachment,     (Id.) 

3.  In  an  action  on  a  money  bond  (secured 
by  mortgage)  for  the  penalty,  by  rea- 
son of  default  in  the  payment  of  a  half 
year's  interest — the  principal  not  yet 
due — the  defendants   served   an  offer 
under  section  385  of  the  Code,  to  allow 
the  plaintiff  to  take  judgment  for  the 
condition  of  the  bond  with  the  interest 
due,  besides  the  costs  of  the  action, 
which  offer  was  not  accepted  by  the 
plaintiff,  and  on  the  trial  she  recovered 
judgment  for  the  amount  of  the  in- 
terest only — the   court  deciding  that 
the  plaintiff  could  not  under  the  Code, 
have  judgment  for  the  penalty.  Held, 
that   the    plaintiff   obtained  a  more 

favorable  judgment  than  the  defend- 
ants' offer,  which  entitled  her  to  the 
costs  of  the  action.  For  by  accepting 
the  defendants'  offer  she  would  have 
been  bound  to  discharge  the  bond  and 
mortgage  not  yet  due,  and  reinvest 
her  money  at  a  probable  loss  of  inter- 
est and  expense.  (Howard  agt.  Far- 
ley, ante,  4.) 

4.  Where  several  defendants  not  united 
in  interest,  make  separate  defences  by 
separate  answers,  and  recover  against 
the  plaintiffs  separate  judgments  for 
damages   in    the   nature   of  counter- 
claims,  and  who   are    respondents   to 
appeals   brought  by  the  plaintiffs  to 
review   those  judgments,    and  which 
judgments  are  affirmed  on  appeal,  with 
costs  to  the  respondents,  they  are  each 


entitled  to  tax  separate  bills  of  costs. 
(N.  Y.  $  ft.  H.  Railroad  Co.  agt. 
Schuyler,  ante,  89.) 

5.  An  extra  allowance  of  costs  under 
section    309    of  the   Code,  cannot   be 
granted  on  an  application  made  after 
the  general  costs  in  the  action  have 
been  adjusted,  the  judgment  perfected 
and  roll  filed.     The  application  comes 
too  late.     (Clarke  agt.  The  City  of 
Rochester,  ante,  97.) 

6.  (E.    DARWIN    SMITH,    J.,    holding 
directly  adverse  in  the  next  following 
special  term  case  of  Heals  agt.  Benja- 
min;  that  the  provision  authorizing 
the  court  to  give  an  extra  allowance  is 
a  general  and  extensive  grant  of  power 
and  jurisdiction  over  the  question  and 
subject,  which  can  more  wisely  and 
discreetly  be  exercised  when  the  litiga- 
tion is  at  an  end,  and  may  be  exercised 
whenever  the  court  is  applied  to,  to 
allow  or  adjust  costs  or  to  enter  a 
judgment — after  trial  at  the  circuit, 
after  appeal  to  the  general  term  or 
court  of  appeals,  whenever  there  is  to 
be  an  adjustment  of  costs .)    (Id.) 

7.-  In  appeals  where  the  judgment  below 
is  affirmed  or  reversed,  the  successful 
party  is  entitled  to  i  osts  under  section 
368  of  the  Code ;  the  question  of  costs 
in  such  cases  not  being  affected  by  the 
first  paragraph  of  section  371 .  (  Wal- 
lace agt.  Patterson,  ante,  170.) 

8.  Where  the  judgment  of  the  justice  is 
sought  to  be  modified ,  a  mere  general 
statement  in  the  notice  of  appeal  that 
the  judgment   appealed   from   is   too 
large  in  amount;  that  it  ought  to  have 
been   for   less,   or.  any  other  similar 
statement,    will   not   be   sufficient   to 
entitle  the  appellant  to  costs  on  the 
appeal,  even  though  the  judgment  in 
the  appellate  court  is  more  favorable 
to  him  than  the  judgment  in  the  court 
below  (POTTER,  J.  dissenting.)    (Id.) 

9.  In  an  action  to  revive  a  judgment  and 
obtain    execution    by    the    personal 
representatives  of  a  deceased  plaintiff, 
it  is  in  the  discretion  of  the  court  to 
allow   costs   or  not.       (Ireland  agt. 
Litchjield,  8  Bosw.  634.) 

10.  The  fees  of  a  sheriff  for  services  in 
actions  prosecuted  by  the  district  at- 
torney of  the  county  to  recover  penal- 
ties for  the  benefit  of  the  metropolitan 
police  fund  or  treasury  of  the  state, 
are  not  county  charges.     Nor  is  the 
county  liable  for  the  amount  of  such 
fees   to  a  district  attorney  who   has 
voluntarily  paid  them.     (The  People 
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exrel.  Hall  agt.  The  Board  of  Super- 
visors of  the  City  and  County  of  New 
York,  18  455.  8.; 

11.  Where  costs  are  incurred.by  a  trustee 
in  protecting  the  estate  confided  to  his 
care  they  should  be  reimbursed  to  him 
out  of  the  estate;  and,  if  the  estate 
consists  of  both  real  and  personal  pro- 
perty, from  the  personal  property  first. 
And  it  is  error  not  to  allow  such  costs 
npon  an  accounting,  where  a  decree 
of  a  court  of  foreign  jurisdiction  directs 
them  to  be  paid  by  the  trustee  out  of 
the  estate  of  the  deceased,  and  they 
have  actually  been  paid  under  such 
decree.     (  Young  agt.  Bush,  18  Abb. 
171.) 

12.  Upon  an  order  denying  a  motion  for 
a  new  trial  on  a  case  made,    "with 
costs,"  only  costs  of  an  order,  ten  dol- 
lars,   are   taxable.      (Lawrence   agt. 
Smith,  18  Abb.  196.) 

13.  In  an  action  to  redeem  real  property 
which  the  defendants  have  resisted  on 
a  point  of  law,  which  wholly  fails  them, 
costs  should  not  be  allowed  to  them  on 
judgment  against  them  as  in  ordinary 
cases   of  redemption.      (Davis  agt. 
fiuffie,  18  Abb.  360.) 

14.  The   only  disbursements  which   are 
to  be  allowed  in  adjusting  the  costs  in 
a   civil   action    under   the    Code,  are 
those   specified  in  section  31 1  of  the 
Code.     The   expenses  of  exemplified 
copies  of  foreign  documents  are   not 
taxable,  especially  where  there  is  no 
affidavit    that    the    documents    were 
actually  and  necessarily  used,  or  ob- 
tained  necessarily  for  use.      (Hand 
agt.  Base,  9  Bosw.  682.) 

15.  A  per  centage  of  twenty  per  cent, 
for  the  collection  of  small  bills  of  book 
account  arising  in  a  tailoring  estab- 
lishment, is  not  an  unreasonable  com- 
mission.     (Wynkoop  agt.  Shardlow, 
ante,  368.) 

See  NOTICE  OP  APPEAL,  5,  6,  14, 

15,  16. 
See  BOND,  2. 
See  SHERIFF,  9,  10,  11. 

See  EXECUTORS   AND  ADMINISTRA- 
TORS, 10,  11,  13. 

See  JUDGMENT,  17,  18,  19,  20,  21. 
See  DISCONTINUANCE,  1. 
See  GUARDIAN,  5. 


COUNTY  COURT. 

1.  The  supreme  court  can  review  judg- 
ments of  the  county  court,  brought  up 
by  appeal,  on  exceptions  that  are  made 
a  part  of  the  record,  though  the  excep- 
tions have  not  been  passed  upon  in  the 
former  court  by  a  motion  for  a  new  trial 
in  the  court;  and  it  may  reverse  the 
judgments  of  such  court  and  grant  new 
.trials  therein.     (Adhering  to  the  deci- 
sion in  the  case  of  Monroe  agt.  Mon- 
roe, 27  How.  Pr.  Rep.  208.)   (Bough- 
ton  agt.  Mitchell,  ante,  68.) 

2.  But  this   court  cannot  grant  a  new 
trial  in  the  county  court  on  the  ground 
that  the  verdict  was  against  evidence, 
until  after  a  motion  has  been  made  in 
such  court  on  that  ground  and  denied. 
(*.) 

3.  A  ruling  of  the  county  court  that  is 
excepted  to,  is  a  decision  of  that  court, 
•and  it  need  not  be  passed  upon  a  sec- 
ond  time   in  that   court  to  authorize 
this  court  to  review  it.     And  the  rul- 
ings of  a  referee  on  the  trial  of  a  cause 
in  the  county  court  are  deemed  deci- 
sions of  such  court.     (Id,) 

4.  By  sub-division  6,   of  section  366  of 
the  Code  as  amended  in  1862,  either 
party  may  move  for  a  new  trial  in  the 
county  court,  on  a  case  or  exceptions, 
either  before  or  after  judgment  has 
been  entered.     But  he  is  not  obliged 
to  do  so  before  appealing  to  the  su- 
preme court.     (Dixon  agt.  Buck,  42 
Barb.  71.) 

See  EXECUTION,  1. 
See  JUSTICE'S  COURT,  3. 


COUNTER-CLAIM. 

1.  Where  in  an  action  on  a  bond  given 
to  secure  rent  reserved  by  a  covenant 
in  a  lease,  the  defendant  sets  up  a  de- 
mand against  the  plaintiff  for  a  wrong- 
ful conversion  in  removing  from  the 
demised  premises  fixtures  placed  there 
by  the  tenant — the  defendant,  but  of 
which  the  lease  did  not  contemplate 
the  erection,  nor  provide  for  the  priv- 
ilege of  removal,  such  demand  is  not 
available  as  a  counter-claim.  It  can- 
not be  made  a  demand  arising  on  con- 
tract, by  the  fiction  of  waiving  the 
tort  and  proceeding  upon  an  implied 
promise  to  pay  for  the  goods  taken; 
but  even  if  this  could  be  done,  there 
could  be  no  recovery  upon  it  as  upon 
contract  where  it  is  alleged  in  the  an- 
swer as  a  tort.  Nor  is  such  a  demand 
a  cause  of  action  arising  out  of  the 
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contract  or  transaction  set  forth  as  the 
foundation  of  plaintiff's  claim,  or  con- 
nected with  the  subject  of  the  action. 
(Mayor,  $c.,  of  New  York  agt.  The 
Parker  Vein  Steamship  Co.  8  Bosw. 
300.) 

2.  In  an  action  by  a  mortgagee  of  chat- 
tels to  foreclose  the  mortgage  and  to 
obtain   a  personal  judgment   for   the 
debt,    subsequent    purchasers   of    the 
mortgaged  property  cannot  avail  them- 
selves  of  a  demand  in   favor   of   the 
mortgagor  against  the  mortgagee  as  a 
counter-claim.     (Beers    agt.    Water- 
bury,  8  Bosw.  396.) 

3.  An  agreement  by  the  plaintiffs  with 
the  master  of  a  vessel  which  the  de- 
fendant chartered,  to  pay  demurrage 
for  delay,  cannot  form   the  basis   of 
a  counter  -  claim  by   the   defendants 
against  the  plaintiffs  for  such  demur- 
rage  paid   by   him.     (Delafield  agt. 
DeGrauw,  9  Bosw.  1.) 

4.  Where,  under  section  154  of  the  Code, 
the  plaintiff  fails  to  reply  or  demur  to 
the  new  matter  in  the  answer  consti- 
tuting a  counter -claim,  the  defendant 
is  not  entitled  to  a  judgment  for  the 
full  amount  thereof,  unless  the  plain- 
tiff fails  to  establish  his  cause  of  ac- 
tion, and  he  can  only  recover  the  ex- 
cess   over    the    plaintiff's    recovery, 
where  the  plaintiff  succeeds  as  to  any 
part  of  his  claim.     (Kelsy  agt.  Tre- 
maine,  ante,  439.) 

See  TRUSTEES,  2. 
See  CONTRACT,  2. 


COVENANT. 

1.  Where  in  a  covenant  to  keep  secret 
the  principles  of  a  particular  inven- 
tion, the  parties  fix  the  amount  of 
damages  therein  at  a  specified  sum, 
the  party  complaining  of  a  breach  of 
the  covenant  cannot  have  an  injunc- 
tion restraining  the  other  party  from 
disclosing  the  secret.  The  damages 
being  settled  and  liquidated  in  the 
covenant,  the  party  must  he  left  to 
pursue  his  remedy  by  action  upon  the 
covenant  for  the  damages.  (Nessle 
agt.  Reese,  ante,  382.) 

See  LANDLORD  AND  TENANT,  1,  2, 

3,  4,  5,  6,  13. 
See  DEED,  1. 
See  ASSIGNMENT,  1. 


CREDITOR'S  ACTION. 

1.  Where    a    judgment    creditor    com- 
mences an  action  against  his  debtors 
and   their    assignees,    and   obtains   a 
judgment    declaring    the   assignment 
void,  and  that  the  assets  be  applied  in 
payment  of  his  claim,  and  appointing 
a  receiver,  he  has  an  equitable    lien 
upon  the  assets  from  the  commence- 
ment of  the  action — even  where  no  in- 
junction   was    issued.      (Field    agt. 
Sands,  8  Bosw.  685.) 

2.  The  commencement  of  supplementary 
proceedings  against  a  judgment  debtor 
alone,  and  the  appointment  of  a  re- 
ceiver  therein,  creates  no  lien    upon 
assets  which  the  debtor  had  previously 

(Id.) 


3.  A  judgment  in   a   creditor's    action 
against  a   debtor    and  his    assignee, 
declaring  the  assignment  void,  is  not 
evidence  that  it  is  void  in  supplement- 
ary proceedings   by  another   creditor 
against  the  same  debtor,  to  which  the 
assignee  is  not  a  party.     (Id.) 

4.  A  judgment  creditor  may  maintain 
an  action  against  an  insolvent  partner- 
ship,   and   their   fraudulent   assignee 
who,  with  knowledge  of  the  insolvency 
and  the  equities  of  creditors,  and  with 
intent   to   defraud   the   creditors,  has 
taken  an  assignment  of  the  partner- 
ship property,  to  compel  the  assignee 
to  account,  as  a  trustee,  for  the  assets, 
and  have  the  fund  distributed  among 
all  creditors  who  are  entitled  to  share 
in  the  fund,  and  who  may  come  in  and 
contribute    to   the    expenses    of    the 
action.     And  in  such  action  it  is  not 
necessary  to  aver  or  prove  the  issue 
of  an  execution.     The  action  does  not 
depend  on  the  existence  of  a  lien,  or 
the  failure  of  the  remedy  at  law,  but 
on  the  equitable  rights  of  the  plaintiff 
as  a  cestui  que  trust,  arising  out  of  the 
insolvency   and   fraud.     There   is   no 
reason  why,  in  such  a  case,  the  cred- 
itors  should   be   compelled   to    bring 
numerous  useless  suits  at  law,  when 
they  can  all  prove  their  claims  in  the 
one   suit  in   equity.      (Fassett   agt. 
Talmadge,  18  Abb.  48.) 

5.  In  such  an  action,  the  objection  that 
the  complaint  does  not  allege  the  in- 
solvency  of    the   individual   partners 
cannot  be  taken  for  the  first  time  on 
appeal  from  the  final  judgment,  after 
answering  and  trial.     (Id.) 

6.  A  verbal  error   in  the   interlocutory 
order  for  judgment,   and  in  the  final 
judgment,  in  describing    the    assign- 
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t,  if  of  such  a  nature  as  not  to 
predjudice  the  parties,  may  be  disre- 
garded on  appeal,  or  may  be  treated 
as  amended.  (Id.) 

7.  Where  a  creditor's  action  is  brought 
by  a  plaintiff  in  his  own  behalf,  and 
in    behalf  of  such    other  creditors   as 
may  coine  in  before  the  final  decree, 
and  contribute  to  the  expenses  of  the 
action;  and  after  the  usual  notice  for 
that  purpose,  other  creditors  have  ap- 
peared  before    the   referee   upon   the 
accounting,   and   proved    their  debts, 
and  excepted  to  the  referee's  report — 
such  other  creditors  (whether  they  are 
deemed  to  be  actually  parties  or  not, 
without   an    order  of  court  declaring 
them  such)  are  entitled  to  notice  of 
an  application  for  judgment  upon  the 
report  of  the  referee.     (Anonymous, 
18  Abb.  87.) 

8.  Such  objecting  creditors,  if  their  mo 
tion  to  set  aside  the  judgment  is  de- 
nied, may  sustain  an  appeal  from  the 
order  denying  it.     (Id.) 

9.  If  the  attorney  for  the  original  plain- 
tiff enters   judgment  upon   an   order 
obtained  on  the  consent  of  the  defend- 
ant, and  without  notice  to  the  object- 
ing creditors,  and  without  any  oppor- 
tunity to  them  to  be  heard  on  their 
exceptions,  the  court  will,  on  motion, 
set  aside  the  judgment.     (Id.) 

10.  Where  one  of  several  creditors   of 
an  insolvent,  who  all  had  an  equitable 
lien  on  goods  and  securities  of  his  in 
the   hands  of  his   factors,    and   they 
being  also  insolvent,  and  desiring  in 
good  faith  to  have  the  fund  applied 
equitably    among    their     consignor's 
creditors,  procured  a  suit  to  be  brought 
against  themselves  and  him  for  that 
purpose,  by  certain  of  such  creditors 
other  than  the  plaintiff  in  the  attach- 
ment, the  suit  being  on  behalf  of  all 
such  of  the  creditors  as  should  come 
in    and    contribute   to   its   expenses: 
Held,  that  the  instituting  of  such  suit, 
and   the   appointment   of   a  receiver 
therein,  could  not  be  deemed  collusive, 
and  a  reason  for  the  interference  of  a 
court  of  equity  in  behalf  of   the  at- 
tachment creditors.     (The   Bank  of 
Mutual  Redemption  agt.  Sturgiss,  9 
Bosw.  660.) 

11.  A   bailee   of  goods,  having  a   lien 
thereon  for  a  sum  far  exceeding  their 
value,   who   when  the  goods  are   at- 
tached in  his  hands  by  a  creditor  of 
the  bailor,  certifies  in  good  faith  that 


he  holds  no  goods  for  the  benefit  of  the 
latter,  does  not  thereby  forfeit  his 
lien.  (Id.) 

12.  Where,  pending  a  suit  brought  by  a 
creditor    to   reach    the   assets  of   his 
debtor,  the   latter  is  by  proceedings 
previously    commenced      in     another 
court,    adjudged    to   be   an   habitual 
drunkard,    and   a    committee   is   ap- 
pointed of   his   estate,    the   court   in 
which  the  former  suit  is  pending  can- 
rot  properly  proceed  to  final  judgment. 
The  plaintiff  in  such  case,  if  he  com- 
menced his  action  in  good  faith,  may 
be  permitted  to  retain  it,  but  his  pro- 
ceedings   therein    should    be    stayed 
until  the  reformation  of  the  defendant, 
and   the  discharge  of  his  committee, 
if  such  event  should  occur.     If  a  re- 
ceiver has  been  appointed  he  should 
be  discharged,  on  paying  the  moneys 
in  his  hands  into  court.     (Ntblo  agt. 
Harrison,  9  Bosw.  668.) 

13.  It  seems,  that  if  the  suit  were  in  the 
nature  of  an  action  at  law,  the  plain- 
tiff might  be  permitted  to  proceed  to 
judgment,  upon  which  he  may  apply 
to  the  court  having  jurisdiction  of  the 
estate  to  require  payment  from  the 
committee.     (Id.) 

14.  A  court  of  equity  does  not  intervene 
to  enforce    the   payment    of  debts — 
whether     individual    or     partnership 
debts.     It  is  only  after  the  creditor 
has  taken  and  exhausted  all  the  means 
in  his  power  at  law,  that  he  will  be 
entitled,  to  its  aid  to  discover  and  ap- 
ply the   debtor's    property  to   satisfy 
his  claims.  (Dunlevij  agt.  Tallmadge, 
ante,  397,  Court  of  Appeals.) 

15.  A  creditor  at  large  has  no  status  in 
a  court  of  equity;  and  the  right  of  a 
judgment  creditor  to   relief  depends 
upon  the  fact  of  having  exhausted  his 
legal  remedies  without  being  able  to 
obtain  satisfaction  of  his  judgment. 
An  execution  must  have  issued  on  the 
judgment  and  been  returned  unsatis- 
fied.   This  is  essential  to  the  jurisdic- 
tion  of  the   court,    though   there   bo 
nothing  that  can  be  reached  by  exe- 
cution at  law.     (Id.) 

16.  When  an  insolvent  firm  disposes  of 
its  property,  even  to  keep  it  from  the 
firm   creditors,   the   assignee  or   pur- 
chaser will  not  be  deemed  in  equity 
the  trustee  of  such  creditors  as  to  such 
property.     (Id.) 

17.  AVhere  the  plaintiff,  without  aver- 
ring the  individual  insolvency  of  the 
defendants  as  members  of  a  copartner- 
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ship  firm,  or  showing  that  he  was  a 
partnership  creditor  at  the  time  the 
property  was  assigned  or  transferred, 
he  cannot  sustain  a  creditor  s  action 
on  the  ground  that  the  assignment  or 
transfer  was  made  in  fraud  of  partner- 
ship creditors.  He  is  not  entitled  to 
be  converted  by  the  court  into  a  cestui 
que  trust  seeking  an  account  and  a 
ratable  distribution  of  a  partnership 
trust  fund.  (Id.) 

18.  Mere  creditors  at  large  cannot  file  a 
bill  in  equity  to  reach  the  assets  of 
their  debtors,  and  in  this  respect  there 
is  no  distinction  between  simple  con- 
tract creditors  of  an  individual  or  a 
copartnership  firm.  (Id.) 

See  SALE,  5,  6. 

CRIMINAL  LAW. 

1.  The  act  of  1858  (Laws  0/1858,  557, 
chap.  332,  §  1),  which  allows  peremp- 
tory challenges  of  jurors,  on  the  part 
of  the  people,  in  certain  criminal  cases, 
is  valid.     (The  People  agt.  Walters, 
18  Abb.  1847.) 

2.  The   court  will  not  reverse  a  judg- 
ment on  the  ground  that  the  exclusion 
of  a  juror  by  the  court  below  was  put 
on  an  insufficient  ground,  if  it  can  be 
seen  from  the  case  that  the  juror  was 
legally   incompetent,    and    ought    to 
have  been  excluded.     (Id.) 

3.  In  an  indictment  for  homicide  where 
the  deceased  went  and  was  called  by 
acquaintances    by   a   name    different 
from  his  or  her  true  name,  the  true 
name  may  be  stated ;  and  if  the  true 
name  be  proved  on  the  trial,  there  is 
no  variance,  although  it  also  appear 
that    the   deceased    went    by  another 
name.     (Id.) 

4.  The  proceedings  before  a  grand  jury 
are  not  proceedings  before  a  judicial 
body  within  the  meaning  of  chapter 
130,  Laws  of  1854,   and  the  publica- 
tion of  such  proceedings  is  not  privi- 
leged.    (McCabe  agt.  Cauldwell,  18 
Abb.  377.) 

5.  The   statement   of    the  day   of    the 
month  in  an  indictment  for  committing 
an  offence  on  Sunday,  though  the  do- 
ing of  the  act  on  that  day  is  the  gist 
of  the  offence,   is  not  more   material 
than   in   other    cases.      Accordingly, 
held  that  an  averment,  in  an  indict- 
ment for  violating  the  22d  section  of 
the  excise  law,  which  forbids  the  sale 
of  intoxicating  liquors  by  licensed  inn- 
keepers on  Sunday,  "  that  the  defend- 


ant, on  the  13th  day  of  October,  in  the 
year  and  at  the  place  last  aforesaid, 
which  said  day  was  the  day  of  the 
week  called  and  known  as  Sunday,  did 
sell,"  <fcc.,  was  sufficient,  although  it 
appeared,  on  the  trial,  that  the  13th 
day  of  October  was  not  Sunday,  but 
Monday.  (The  People  agt.  Ball,  42 
Barb.  324.) 

DAMAGES. 

1.  In  an  action  for  forcible  and  malicious 
injuries,  the  jury  may  give  punitive 
damages.    As  in  an  action  for  trespass, 
in  wrongfully  entering  the  plaintiff 's 
office,  and  there  making  a  disturbance 
and  a  violent  assault  upon  the  plain- 
tiff 's  clerk,  where  it  appeared  that  the 
defendant  went  there  for  the  purpose 
of  demanding  payment  of  a  small  debt, 
with  the  malicious  intent  of  provoking 
a  quarrel  with  the  clerk  in  case  he  was 
not  paid ;  and  that  he  assaulted  and 
wounded  the  clerk  in  pursuance  of  this 
intention.     Held,   that  a   verdict  of 
$400  was  not  excessive.     (  Walker  agt. 
Wilson,  8  Bosw.  586.) 

2.  In    computing    the    damages  to  be 
awarded  to  the  plaintiff  for  an  injury 
to  Bis  tenement  and  business  by  the 
defendant,  a  loss  of  anticipated  profits 
arising  from  an  illegal  business,  e.  g., 
selling  liquors  without  a  license,  can- 
not be  included.     In  such  case  it  is 
error  for  the  judge  to  refuse  the  de- 
fendant's request  to  charge  the  jury, 
that  the  plaintiff  is  not  entitled  to  re- 
cover for  loss  of  profits  from  sale  of 
liquor.     (Kane  agt.  Johnson,  9  Bosw, 
154.) 

3.  In  ascertaining  the  measure  of  dam- 
ages upon  the  protest  for  non-accept- 
ance of  a  bill  of  exchange  drawn  and 
negotiated  in  this  State,  and  payable 
in  England,  and  for  a  sum  expressed 
in  the  currency  of  that  country,  the 
process  is  to  add  to  the  face  of  the  bill 
the  rate  of  exchange,  and  then  add  to 
the  total  ten  per  cent  damages,  and 
interest  upon   both  the  debt  and  the 
damages.     The  principal  sum  is  to  be 
ascertained   by  multiplying   the  sum 
expressed    in    sterling    currency    by 
4,44.44,  and  multiplying  the  product 
by  the  figures,  which,  according  to  the 
usage  of  business,  designate  the  rate 
of  exchange  as  the  same  stood  at  the 
time   of    protest   for  non-acceptance. 
(DeRham  agt.    Grove,  18  Abb.  43.) 

4.  There  being,  during  the   suspension 
of  specie   payments,   a  difference  in 
value  between  coin  and  legal- tender 
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notes,  the  lawful  money  of  the  United 
States,  and  consequently  two  rates  of 
exchange  —  one  for  the  legal -tender 
currency,  and  the  other  for  coin ;  the 
computation  is  to  be  made  according 
to  the  current  rate  of  exchange  in  cur- 
rency, not  according  to  the  current 
rate  of  exchange  in  coin.  (Id,) 

5.  In  the  computation  of  the  damages 
•sustained  by  an  injunction  within  the 

meaning  of  the  usual  undertaking, 
charges  in  the  suit,  and  the  fees  and 
allowances  of  counsel  should  not  be 
included,  but  the  judgment  in  the  suit 
may  be  declared  to  be  damages. 
(Taacks  agt.  Schmidt,  18  Abb.  307.) 

6.  Where  an  attachment  had  been  issued 
in  one  suit,  and  the  attached  property 
had  been  taken  by  a  third  person  under 
protection  of  an  injunction  which  he 
had  obtained  in  another  suit,  forbid- 
ding  the  plaintiff  in  the  attachment 
from  interfering  with  it,  and  the  in- 
junction  suit   was    subsequently   dis- 
missed; held,  that  the  judgments   in 
both  suits  were  proper  damages  against 
the  plaintiff  in   the   injunction  suit. 
(Id.) 

7.  In  such  cases  where  the  damages  on 
the  injunction  bond  were  fixed  by  the 
referee  at  the  amount  which  should  be 
recovered  in  the  other,  and  such  re- 
port was  passed  upon  and  modified  by 
the  court,  but   its   confirmation   sus- 
pended until  the  determination  of  such 
other  action :     Held,    that  upon   the 
happening   of   that   event   the  report 
should  be  confirmed,  and  could  only 
be  reviewed  on  appeal.     It  could  not 
be  corrected  on  a  motion  to  modify  it. 
(Id.) 

8.  In  actions  for  the  breach  of  a  con- 
tract, or  in  actions  on  an   indemnity 
bond,  if  the  plaintiff  states  no  special 
damages  in  his  complaint  he  is  con- 
fined, in  his  recovery,  to  such  only  as 
arise  from  the  breach,  and  then  only 
to  such  as  are  approximate,  and  are  the 
fair,  legal,  and  natural  result  of  the 
act  provided  against.     (Hallock  agt. 
Belcher,  42  Barb.  199.) 

9.  The  condition  of  a  bond  given  by  the 
plaintiff  in  an  attachment  suit  to  the 
owner  of  the  vessel  on  board  of  which 
the  goods  attached  were,  was  that  the 
obligors   should   pay    "all    expenses, 
damages,  and  charges  which  might  be 
incurred  by  the  owner  or  master  of  the 
schooner,  or  to  which  they  might  be 
subjected    for    unloading    said  goods 
from  said  vessel,  and  for  all  necessary 
detention  of  said  vessel  for  that  pur- 


pose :"  Held,  that  the  obligee  was  not 
entitled  to  recover  upon  the  bond,  in 
addition  to  the  expenses,  damages,  and 
charges  alleged  to  have  been  directly 
and  immediately  incurred  by  him,  in 
unloading  the  merchandize  from  the 
schooner,  compensation  for  legal  ex- 
penses to  which  he  had  been  subjected 
in  defending  a  suit  in  Florida  com- 
menced against  the  schooner  by  the 
consignees  of  the  goods.  (Id.) 

10.  Where  the  plaintiff  proves  a  valid 
contract,  and  that  the  defendant  has 
broken  it,  the  plaintiff  is  entitled,  at 
least,    to   recover   nominal    damages. 
(Devendof  agt.  West,  42  Barb.  227.) 

11.  The  plaintiff  made  a  valid  contract 
with    the  defendant  to  purchase  the 
latter's   entire   crop   of    hops,    which 
amounted  to  three  thousand  one  hun- 
dred pounds.     When  the  contract  was 
made,  the  hops  were  all  lying  in  one 
heap,   and   were    apparently    of   one 
quality.     Without  the  knowledge  of 
either  party  five  hundred  pounds  of  the 
hops,  in  the  middle  and  at  the  bottom 
of  the  heap,  were  heated  and  spoiled. 
The  contract  price  was  fifteen  cents  per 
pound,  for  the  lot  as  it  lay.     The  de- 
fendant  refused  to  perform  his  con- 
tract, and  a  clear  breach  was  found, 
by  the  referee;  also  that  five  hundred 
pounds  of  the  hops  were  worthless,  and 
that  the  value  of  the  remaining  two 
thousand  six  hundred  pounds  was  but 
sixteen  cents  per  pound,  at  the  time 
when  they  were  to  be  delivered.  There 
was  neither  warranty,  nor  misrepre- 
sentation, by  the  defendant,  nor  any 
actual  loss  to  the  plaintiff.  Held,  that 
the  plaintiff  was  entitled  to  a  report  in 
his  favor  for  nominal  damages,  but  no 
more.     (Id.) 

12.  It  is  not  usual  to  grant  new  trials  to 
allow  a  technical  correction.     (Id.) 

13.  Where  one  has  incurred  necessary 
expense,  or  suffered  damages  in  secur- 
ing, or  caring  for,  or  storing  the  pro- 
perty of  another  which  is  lost,  afloat 
or  astray,  and   it  is  afterwards    re- 
claimed, the  owner  should  repay  such 
expense,  or  pay  such  damage,  and,  it" 
refused,  an  action  should  be  allowed  to 
recover  therefor;  in   such  a  case  the 
law  should  imply  a  request  and  a  pro- 
mise from  the  owner.     (Sheldon  agt. 
Shearman,  42  Barb.  368.) 

14.  The  defendants  having  a  large  lot  of 
saw-logs  secured  by   a  boom   in  the 
Hudson  river — a  public  way  for  floating 
logs  and  rafts — an  unusual  freshet  oc- 
curred, whereby  said  logs  were  carried 
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away,  floated  down  the  river  and  lodged 
upon  the  meadow  lands  of  the  plaintiff, 
where  they  remained  several  months, 
when  they  were  taken  away  by  the 
owners.  The  logs  passed  the  boom, 
floated  down  the  river,  and  lodged  on 
the  plaintiff 's  land  without  any  negli- 
gence, omission,  fault,  or  wrongful  act 
of  the  defendants;  but  the  plaintiff 
sustained  damage  by  reason  of  their 
remaining  on  his  lam1. :  Held,  that 
although  a  promise  could  not  be  implied 
to  pay,  nor  a  recovery  had  for  the 
damage  occasioned  by  the  mere  lodg- 
ment of  the  logs  upon  the  plaintiff's 
premises,  yet  that  for  the  damages 
caused  by  suffering  them  to  remain 
there  for  an  unreasonable  length  of 
time,  the  same  having  then  been  re- 
claimed, a  promise  to  pay  could  be  im- 
plied; and  a  recovery  had  thereon. 
(«.) 

15.  Where  in  a  covenant  to  keep  secret 
the  principles  of  a  particular  invention, 
the  parties^/ii  the  amount  of  damages 
therein  at  a  specified  sum,  the  party 
complaining  of  a  breach  of  the  cove- 
nant cannot  have  an  injunction  re- 
straining the  other  party  from  disclos- 
ing the  secret.  The  damages  being 
settled  and  liquidated  in  the  covenant, 
the  party  must  be  left  to  pursue  his 
remedy  oy  action  upon  the  covenant 
for  the  damages.  (Nessle  agt.  Reese, 
ante,  382.; 

DEED. 

1.  Where     a      municipal      corporation 
granted  land  bounded  on  a  navigable 
river,  with  the  usual  covenants,  and 
with   a    provision    that    the  grantee 
should   make  and  maintain  a  wharf 
along  low  water  mark,  to  be  a  public 
street,  and  with  a  further  covenant, 

'that  if  he  performed  this  condition, 
he  and  his  heirs  and  assigns,  should 
have  and  enjoy  all  the  profits,  Ac.,  of 
the  wharf:  held,  that  the  right  of  the 
grantee  to  wharfage  lay  in  grant  and 
not  in  covenant  merely,  and  was  part 
of  the  subject  granted,  and  passed 
with  the  fee  of  the  land.  And  that 
the  claim  for  damages  which  vested  in 
the  grantee  by  the  destruction  of  his 
wharf  was  a  mere  chose  in  action,  and 
on  his  death  passed  to  his  personal 
representatives,  and  not  to  his  heirs 
and  devisees.  (Van  Zandt  agt.  The 
Mayor,  fyc.  of  New  York,  8  Bosw. 
375.) 

2.  In  an  action  to  recover  a  strip  of  land 
lying  along  a  boundary  line,  it  is  not 
enough  for  the  plaintiff  to  show  that 


the  defendant's  lot,  as  possessed  by 
him,  is  wider  than  the  deeds  under 
which  he  claims  describe  it  to  be,  by 
the  width  of  the  disputed  strip.  In 
such  an  action  the  plaintiff  must  re- 
cover, if  at  all,  on  the  strength  of  his 
own  title,  not  on  the  weakness  of  the 
defendant's.  (Brady  agt.  Hennion, 
8  Bosw.  528.) 

3.  The  words  "more    or  less,"  in  the 
boundary  in  a  deed  of  land,  are  merely 
words   of  description  to  prevent  the 
parties  from  being  prejudiced  by  inac- 
curacies.    They  do  not  have  the  effect 
to  extend  the  grantee's  boundary  be- 
yond the  line  fixed  by  a  visible  monu- 
ment, or  a  map  referred   to  in   the 
deed.     (Id.) 

4.  Where  land  is  conveyed  by  an  abso- 
lute deed,  as  a  security  for  money  due, 
loaned  or  advanced,   the  title  of  the 
grantee  is  that  of  a  mere  mortgagee. 
A  mortgagee  with  such  a  title  cannot 
maintain  ejectment;  and  although  it 
is  inadmissible  at  law  to  show  by  parol 
that  a  deed  absolute  on  its  face  was 
intended  to  be,  and  is  a  mere  mort- 
gage, yet  such  a  defence  was  always 
admissible  in  equity,  and  an  equitable 
defence  may  now  be  made  in  a  legal 
action,   and  is  equally  available  as  a 
defence.     (McBurney  agt.   Wellman, 
42  Barb.  390.) 

5.  Although  a  sheriff  who  sells  real  es- 
tate upon  execution,  cannot  execute  a 
conveyance  to  the  purchaser  until  after 
the  expiration  of  fifteen  months  from 
the  time  of  the  sale,  yet  his  convey- 
ance when  made,  is  valid  and  effectual 
to  convey  all  the  right,  title  and  in- 
terest,  which  was  sold   by  him,  and 
however  long  after  the  time  to  redeem 
expires  it  is  executed,  it  relates  back, 
so  as  to  convey  all  such  right,  title 
and  interest.     In  case  the  purchaser 
dies  previous  to  the  execution  and  de- 
livery of  the  deed  by  the  sheriff,  the 
same  must  be  executed  and  delivered 
to  the  executors  or  administrators  of 
the  purchaser,  who  will  hold  it  in  trust, 
for   the   use  of  the  heirs,    and   may 
maintain    ejectment    to    recover    the 
possession,  without  joining  the  heirs 
with  them.     (Reynolds  agt.  Darling, 
42  Barb.  418.) 


DISCONTINUANCE. 

1.  If  after  the  statute  of  limitations  is 
pleaded  as  a  defence  to  the  action,  the 
plaintiff  goes  on  and  increases  the 
costs,  «ven  by  taking  testimony  mate- 
rial to  the  defence,  he  cannot  after- 
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wards  be  allowed  to  discontinue  with- 
ont  costs.  It  seems,  that  the  interpo- 
sition of  the  statute  of  limitations  as 
a  defence,  is  not  in  any  case  sufficient 
ground  for  allowing  a  discontinuance 
without  costs.  (Houseman  &gt.  Rosen- 
field,  18  Abb.  379.) 

DISCOVERY   OF    BOOKS    AND    PA- 
PERS. 

1.  Under  section  388  of  the  Code,  which 
enlarges  the  remedy  for  obtaining  dis- 
covery and  inspection  of   books  and 
papers  pending  suit,  if  a  party  estab- 
lishes, to  the  satisfaction  of  the  court 
or  justice,   that  any  book,   paper  or 
document,  is  in  the  possession  or  under 
the  control  of  the  adverse  party,  con- 
taining  competent  evidence  relating 
to  the  merits  of  the  action  or  defence, 
its  production  for  inspection  may  be 
compelled.       (Case    agt.    Banta,    9 
Bosw.  595.) 

2.  A   county   judge   has  power,    under 
section  388  of   the  Code,   to  order  a 
discovery  and  inspection  of  books  and 
papers  on  an  action   pending   in  the 
county  court.     (Frederick  agt.  Shet- 
ton,  18  Abb.  213.) 

3.  Where  an  order  requiring  such  a  dis- 
covery is  granted  by  a  judge  instead  of 
by  the  court,  it  should  not  declare  the 
penalty   for   an   omission    to    comply 
with  the  order.     The  sixteenth  rule 
of  the  supreme  court  is  in  this  respect 
invalid.      The    penalty   can   only    be 
inflicted  by  the  court,  on  motion,  upon 
proof  of  the  default.     (Jd.) 

4.  Where  an  order  for  discovery,  made 
by  a  judge  out  of  court,  declares  the 
penalty    for    the    failure    to  comply 
therewith,   the  order  is  an  entirety, 
and   the  specification  of  the  penalty 
being  invalid,  vitiates  the  whole  order. 
(Id.) 

5.  An  order  directing  that  in  default  of 
discovery,  the  party  who  is  required 
to  make  the  discovery  shall  be  non- 
suited, is  an  order  involving  merits, 
and  affecting  substantial  rights,  and 
is  appealable.     (Id.) 

6.  The  Revised  Statutes  authorize  the 
court  to  compel  discovery  and  inspec- 
tion of  books  and  papers,  only  in  cases 
where  it  would  have  been  allowed  by 
the  principles  or  practice  of  the  former 
court  of  chancery,  and  therefore  it  is 
not  allowable  in  an  action  for  libel. 
(Opdyke  agt.  Marble,  18  Abb.  266.) 

7.  An  affidavit  on  information  and  be- 


lief that  the  books  of  a  corporation  or 
individuals  will  show  the  names  of  the 
proper  defendants,  is  not  sufficient 
foundation  for  an  order  for  the  dis- 
covery of  such  books.  (Id.) 

8.  A  discovery  will  not  be  granted  in 
order  to  ascertain  the  name  of  per- 
sons proper  to  be  made  parties  to  the 
action,  but  only  to  help  the  plaintiff 
in  stating  his  cause  of  action.     (Id.) 

9.  The  agents  of  a  corporation  cannot, 
in  their  individual  capacities,  be  com- 
pelled to   discover  the  books  of  the 
corporation.     Scandalous  portions  of 
an  affidavit  may  be  stricken  out.    (Id.) 

10.  If  a  defendant's  demurrer  has  been 
overruled,  and  the  defendant  has  ap- 
pealed from  the  order  overruling  the 
demurrer,  a  motion  for  the  discovery 
of  defendant's  books,  Ac.,  to  enable 
the  plaintiff  to  prepare  for  trial,  is 
premature  until  the  decision  of  such 
appeal.    (Palen  agt.  Johnson,  18  Abb. 
304.) 


DISMISSAL  OF  COMPLAINT. 

1.  Where  a  defendant  places  a  cause  on 
the  calendar,  and  when  it  is  reached 
neglects  to  move  to  dismiss  the  com- 
plaint, he  thereby  waives  his  right  to 
move  at  a  special  term  to  dismiss  the 
complaint    for  neglect   to  prosecute. 
(Miller  agt.  King,  18  Abb.  244.) 

2.  A  complaint  should  not  be  dismissed 
because   it   contains   matter  which   is 
irrelevant  or  redundant,  or  allegations 
which   are   considered  indefinite    and 
uncertain — such  defects  are  to  be  reme- 
died by  motion  under  section  160  of  the 
Code.    (Simmons  agt.  Eldridge,  ante, 
309.) 

3.  If  a   complaint   contains  allegations 
of  facts  which   under   any  reasonable 
and   proper  view  of  them   constitute 
and  present  a  cause  of  action,  although 
informal,  it  should  not  be  dismissed. 
(Id.) 

4.  In   an   action   to  procure  separation 
from   bed   and  board,    and    separate 
maintenance  on  the  grounds  of  cruel 
and  inhuman  treatment,  if  the  defend- 
ant establishes  recrimination  to  the 
satisfaction  of  the  court,  the  complaint 
must  be  dismissed.     And  in  such  case 
the  court  have  no  authority  fo  decree 
alimony,  or  support  and  maintenance 
to  the  plaintiff,  (f  aimer  agt.  Palmer, 
ante,  390.) 
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DISTRICT  COURTS. 

1.  The  statute  (Laws  of  1862,   Chap. 
483,  §  16)  which  empowers  a  justice 
of  a  New  York  district  court  to  open 

fd  set  aside  any  default  made  in  an 
tion  tried  before  or  by  him,  and  to 
award  costs  thereon,  is  remedial,  and 
should  be  liberally  construed.     (The 
People  agt.  Campbell,  18  Abb.  1.) 

2.  Where  a  default  was  taken  in  a  New 
York  district  court,  on  a  trial  before 
V.,  a  justice  officiating  in  the  absence 
of  D.,  the  local  justice :    Held,  that 
the  latter  had  power  to  open  and  ex- 
cuse the  default.     (Id.) 


DIVORCE. 

1.  A  judgment  of  divorce  will  not  be 
reversed  on  appeal,  and  a  new  trial 
ordered,    merely  because  the   record 
contains    some    technical    exceptions 
which  were  well  taken,  if  the  court  is 
satisfied   upon   the    whole    case    that 
justice  has  been  done.     (Forrest  agt. 
Forrest,  8  Bosw.  640.) 

2.  A  decree  of  divorce  cannot  be  proved 
by  producing  merely  an  exemplified 
copy  of  the  decree  itself,  if  it  does  not 
recite  all  jurisdictional  facts ;  but  ex- 
emplified copies  of   the  bill  of  com- 
plaint and   subpoena,  with   proof    of 
service  of  the  order  pro  confesso,  the 
order  of  reference,  and   the  master's 
report  with  the  depositions,  should  be 
produced,  in  order  to  show  jurisdiction. 
Since  the  power  of  the  courts  to  grant 
divorce  is  purely  statutory,  and  not 
an   original    power   of    the    court  of 
chancery,  the  decree  must  be  shown 
to  be  within  the  conditions  and  limi- 
tations which  the  statute  prescribes. 
(Lawrence's  Case,  18  Abb.  347.) 

3.  The  legislature  of  a  foreign  state  has 
no  power  to  dissolve  the  marriage  con- 
tract when  the  wife  alone  is  resident 
within   the  state  and  subject   to  its 
jurisdiction,  so  as  to  affect  rights  of 
property  in  another  state,  where  the 
husband  is  actually  resident.     (Todd 
agt.  Kerr,  42  Barb.  317.) 

4.  When  the  husband  is  a  citizen  of  one 
state,   and   the  wife  resident  within 
another,  can  a  state  legislature  de- 
stroy or  impair  the  obligation  of  the 
marriage  contract,  by  an  act  which 
takes  the  form  of  a  law?     Is  not  such 
an  act  within  the  spirit,   if  not  the 
very  letter  of  the  constitutional  pro- 
hibition, which  forbids  a  state  to  pass 
any  law  which  impairs  the  obligation 


of  contracts?  In  such  a  case  the  wife 
is  not  estopped  from  denying  the  force 
and  efficacy  of  the  legislative  divorce. 
(Id.) 

5.  One  who  is  not  bound  by  an  estoppel 
cannot  claim  the  advantages  of  it. 
And  as  the  husband,  under  such  cir- 
cumstances, is  not  bound  or  affected 
by  the  law  of  the  foreign  state,  and 
therefore  could  not  claim  that  the  act 
of  the  wife,  in  procuring  the  passage 
of  that  law,  had  the  effect  of  an 
estoppel,  neither  can  his  heir  at  law 
so  claim.  (Id.) 

See  ALIMONY. 

EJECTMENT. 

1.  A   party  in  possession   of   premises 
can  abandon  the  same  at  any  time ; 
and  whether  the  owner  accept  such 
abandonment  or  not,  if  the  party  is 
out  of   possession  by  his  own  act,  at 
the   time   an  ejectment  suit   is  com- 
menced against  him,  the  plaintiff  can- 
not recover.     (Allen  agt.  Dunlap,  42 
Barb.  585.) 

2.  Where  a  mechanic,  having  possession 
of  a  school  house  for  the  purpose  of 
making  repairs,  <tc.,  offered  to  deliver 
the  key  of   the  house  to   one  of   the 
trustees  of   the    school  district,  that 
being  the  only  symbol  of  possession  he 
had :  Held  that  this  was  an  abandon- 
ment of  the  possession  by  him,  and 
that  an  action  of  ejectment,   subse- 
quently brought,  could  not   be  sus- 
tained ;    and  this,  whether  one  or  all 
the  trustees  were  present  at  the  time 
of  the  offer;  or  whether  the  offer  was 
accepted,  or  not.     (Id.) 

See  MARRIED  WOMEN,  25,  26. 

ESTOPPEL. 

1.  Where  the  admissions  of  a  party  are 
designed  to  influence   the  conduct  of 
another,  and  where  a  denial  of  their 
truth  will  injure  the  latter ;  also,  where 
his  intent  is  to  influence  another  or  de- 
rive an  advantage  to  himself — such  ad- 
missions will  operate  as  an  estoppel  in 
pais.     But   where  the  party  has  not 
acted  with  this  view,  and  there  is  no 
breach  of  faith  in  receding,  he  will  not 
be  concluded.     (Young  agt.  Bushnell, 
8  Bosw.  1.) 

2.  Where  proceedings  are  had  for  open- 
ing a  public  place  between  designated 
streets  in  a  city,  and  a  part  of  a  street 
is  required  for  the  purpose  of  being 
closed,  and  the  title  to  be  vested  in  the 
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city,  and  an  award  of  a  specified  sum 
for  damages  to  be  paid  to  the  owner 
therefor,  and  such  owner,  with  the 
knowledge  of  the  proceedings,  accepts 
the  sum  thus  awarded,  he  is  thereby 
estopped  from  alleging  that  he  did  not 
consent  to  such  proceedings,  and  that 
the  title  did  not  become  vested  in  the 
corporation.  (Sherman  agt.  McKeon, 
ante,  103.) 

See  DIVORCE,  4,  5. 


EVIDENCE. 

1 .  Whenever  on  a  disputed  question  of 
fact  there  is  a  conflict  of  testimony, 
the  preponderance  must  be  overwhelm- 
ing to  authorize  a  court  to  disturb  the 
finding  either  of  a  jury,  or  a  justice 
who  tries   the  cause  without  a  jury. 
(Board  of  Commissioners  of  Excise 
agt.  Backus,  ante,  33.) 

2.  It  is  not  competent  to  ask  a  witness 
what  he  supposed  at  the  time  was  the 
effect  of  a  transaction,  or  to  ask  what 
impression  was  produced  upon  his  mind 
by  what  passed.     The  inquiry  should 
be,  what  was  said  or  done?     (Weber 
agt.  Kingsland,  8  Bosw.  415.) 

3.  It  seems   that   the   6bjection   that  a 
question   put   on   an   examination   de 
bene  esse  was  a  leading  question  can- 
not be  raised  at  the  trial,  as  it  is  in  the 
discretion  of  the  judge   taking  such 
examination,  to  permit  a  leading  ques- 
tion when  necessary.     (Id.) 

4.  A  deposition,    taken   on   commission 
Issued  at  the  instance  of  one  party, 
may  be  read  in  evidence  by  the  other 
party  at  the  trial,  although  the  former 
refuses  to  read  it.     (Id.) 

5.  An  exception  to  incompetent  evidence 
cannot  be  disregarded  on  the  ground 
that  it  must  have  been  harmless,  ex- 
cept in  very  clear  cases.     (Id.) 

6.  In  showing  that  a  particular  debt  was 
included   in   an   assignment  of   assets 
made  by  partners  on  the  dissolution  of 
their  firm,  it  is  admissible  to  prove  by 
a  witness  that  it  was   included,   and 
was  specified  in  the  inventory  prepared 
for  the  purpose,  without  producing  the 
inventory.       (Platt    agt.    Thorn,    8 
Bosw.  574.) 

7.  In  an  action  for  a  willful  trespass  by 
a  stranger  on  the  premises  occupied  by 
the  plaintiff  as   lessee,  the   plaintiff 
need  not  produce  the  lease — evidence 
of  possession  under  a  claim  of  right  by 


written  instrument  is  enough  as  against 
a  wrong-doer.     (  Walker  agt.  Wilson, 

8  Bo,w.  586.) 

8.  A  receipt  having  been  identified  by  a 
witness  as  signed  by  him,  it  is  proper 
to  allow  the  adverse  party  to  ask  for 
what  purpose   the  receipt  was  given, 
though  the  recipt  itself  has  not  then 
been  offered  in  evidence.     If  the  wit- 
ness, in  answer  to  such  question,  states 
the  contents  of  the  receipt,  an  objec- 
tion must  be  taken  to  the  answer.     An 
objection  to  the  question  alone  is  una- 
vailing.   (Butterworth  agt.  Pearce,  8 
Bosw.  671.) 

9.  The  testimony  of  a  witness  that  he  is 
somewhat  familiar  with  book-keeping 
and  accounting,  and  showing  a  some- 
what   intimate    familiarity  with   the 
book-keeper's  services,  which  are  the 
subject  of  the   action,   establishes  his 
competency  to  testify  to  the  value  of 
those  services.    (Scott  agt.  Lilienthal, 

9  Bosw.  224.) 

10.  It  is  error  to  permit  a  witness  who 
knows  nothing  of  the  services  in  ques- 
tion, except  as  instructed  by  the  evi- 
dence he  has  heard  at  the  trial,  to  tes- 
tify what,  upon  the  evidence,  the  ser- 
vices are  worth.     (Id.) 

11.  A  deposition  is  not  to  be  excluded 
on  the  ground  that  the  witness  was  in- 
competent, by  reason  of  interest  at  the 
time   when  it  was  taken,  if  his   oral 
testimony  would  be  competent  by  law 
at  the  time  of  the  trial,  notwithstand- 
ing the  existence  then  of  the  same  in- 
terest. (Fielden  agt.  Lahens,  9  Bosw. 
436.) 

12.  In  order  to  exclude  a  question  which 
calls  for  the  opinion  of  a  witness,  for 
the  reason  that  he  has  not  been  shown 
competent  as  an  expert,   such   reason 
must  be  specified  in  the  objection — a 
general  objection  is  properly  overruled 
as  insufficient.     (Mallory  agt.   Per- 
kins, 9  Bosw.  572. ) 

13.  A  defendant  will  not  be  allowed  to 
give    evidence   of    a   particular    fact 
where   it  appears,  1st.  That   he   has 
made   an  admission  which   is  clearly 
inconsistent  with  the  evidence  he  pro- 
poses to  give;  2d.  That  the  plaintiff 
has  acted  upon   the  admissions;    and 
3d.  That  the  plaintiff  would  be  injured 
by  allowing  the  truth  of  the  admission 
to  be  disproved.     (Hawley  agt.  Gris- 
wold,  42  Barb.  18.) 

See  NEW  TRIAL,  1,  2,  3,  5,  6,  7,  8. 
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See  BILLS  OF  EXCHANGE  and  PRO- 
HISSORY  NOTES,  4. 

See  PRINCIPAL  and  AGENT   1. 

See  RAILROADS,  1,  2. 

See  COMPLAINT,  4. 

See  POSSESSION  OF  PERSONAL  PRO- 
PERTY, 2,  3,  4. 

See  APPEAL,  9. 

See  DIVORCE,  2. 

See  STATUTE  OP  LIMITATIONS,  4. 

EXCEPTIONS. 

1.  The  exclusion  of  irrevelant  and  im- 
material evidence,  as  the  case  stood 
•when  it  was  offered,  is  not  sufficient 
cause  for  reversing  the  judgment  on 
appeal,  though   such  evidence  would 
have  been  pertinent  to  the  case  as  sub- 
sequently developed,  and  its  rejection 
then    would    have    been     erroneous. 
(Heroy  agt.  Kerr,  8  Bosw.  194.) 

2.  Where  a  cause  is  tried  by  the  court 
alone,  a  refusal  of  the  court  to  pass 
upon  a  question  of  fact  not  presented 
by  the  pleadings,  is  not  the  subject  of 
an  exception  reviewable  on  an  appeal 
from  the  judgment,  if  the  court  is  not 
requested  to  pass  upon  it  before  the 
trial  has  been  concluded  and  the  deci- 
sion filed.     The  omission  of  the  court 
to  specify  in  its  statement  of  the  facts 
found,   a   decision   of  every  material 
question   of    fact,   presented    by   the 
pleadings,  will  not  justify  a  reversal 
of  the  judgment,  where  the  case,  on 
the  appeal,  fails  to  show  affirmatively 
any  erroneous  decision  of  a  matter  of 
fact  or  of  law.  Every  intendment  will 
be  in  favor  of  the  a.ccuracy  of  the  de- 
cision of  the  court  upon  questions  of 
fact  within  the  issue;  when  there  is 
nothing  in   the  case   opposed   to   the 
justice  of  snch  intendment.     (Id.) 

3.  When  the  error  relied  on  consists  in 
the  exclusion  of  evidence  offered,  the 
exception    must    show   affirmatively, 
that  it  was  relevant  at  the  time  when 
offered  and  excluded.     The  court  will 
not  interfere  on  account  of  its  rejec- 
tion,   unless    in   connection   with   the 
evidence  previously  given,  or  that  and 
evidence  offered  to  be  given,  it  can  be 
seen  to  be  material.     A  party  except- 
ing must  at  his  peril  place  enough  in 
his  exceptions  to  show  that  the  court 
erred  to  his  prejudice.    The  legal  pre- 
sumption is  in  favor  of  the  rectitude 
of  the  proceeding;    and  all  decisions 


made  will  be  presumed  to  be  correct, 
until  the  contrary  appears.  (Van 
Amringe  agt.  Burnett,  8  Bosw.  359.) 

4.  An  exception  to  the  decision  of  the 
court,   before  whom  a  cause  is  tried 
without  a  jury,  fails  if  the  conclusions 
of  law  stated  and  the  judgment  settled 
upon  the  decision  do  not  pursue  the 
decision   in  respect   to  the  point  ex- 
cepted  to,  but  are  in  conformity  with 
the    exceptants   view.      (Beers   agt. 
Waterbury,  8  Bosio.  396.) 

5.  An  exception  to  incompetent  evidence 
cannot  be  disregarded  on  the  ground 
that  it  must  have  been  harmless,  ex- 
cept in  very  clear  cases.    (Weber  agt. 
Kingsland,  8  Bosw.  415.) 

6.  Where  the  allegations  of  an  answer 
are  such  as  entitled  the  defendant  to 
a  verdict  if  proved,  and  the  plaintiff 
offers  on  the  trial  to  admit  them,  and 
objects  to  the  admission  ol  any  evi- 
dence on  the  part  of  the  defendants, 
on  the  ground  that  the  answer  consti- 
tutes no  defence,  he  cannot  avail  him- 
self of  exceptions  to  subsequent  errors 
in  the  admission  of  evidence  in  support 
of    the    answer.      (Butterworth  agt. 
Puare,  8  Bosw.  671.) 

7.  The  commentaries  of  a  judge,  at  the 
circuit,  upon  the  evidence,  are  not  the 
subject  of  exception.     If  he  inadvert- 
ently misstates  the  facts,  the  counsel 
should  correct  him  at  the  time.    If  he 
expresses  an  opinion  upon  the  evidence 
it  cannot  be  reviewed  on  exceptions. 
(Powell  agt.  Jones,  42  Barb.  24.) 

8.  Decisions  of  the  judge,  at  the  circuit, 
touching  the  amendment  of  the  com- 
plaint, are  not  proper  subjects  of  ex- 
ception.    They  rest  in  the  sound  dis- 
cretion of  the  court,  and  are  not  re- 
viewable  on  a  motion  for  a  new  trial. 
(Bennard  agt.  Spring,  42  Barb.  470.) 

See  MORTGAGE  OF  CHATTELS,  5. 
See  NEW  TRIAL,  2,  5,  6,  7,  8. 
See  REFEREES  AND  REFERENCE,  7, 

13. 
See  PARTNERS  AND  PARTNERSHIP, 

4. 

See  EVIDENCE,  8. 
See  APPEAL,  11. 

EXCISE  LAW. 

1.  Where,  in  an  action  to  recover  a  pen- 
alty for  a  violation  of  the  excise  law 
of  1857,  for  selling  strong  and  spirit- 
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nous  liquors  without  license,  the  evi- 
dence showed  that  the  witness  called 
for  gin,  and  in  answer  to  this  call  a 
liquor  was  given  to  him,  the  precise 
quality  of  which  he  could  not  discrim- 
inate, but  thought  it  was  whiskey: 
(Board  of  Commissioners  of  Excise 
agt.  Backus,  ante,  33.) 

2.  Held,    that    the     defendant    being 
charged  with  selling  strong  and  spirit- 
uous liquors  without  license,  and  the 
complaint  specifying  gin  and  whiskey, 
among  other   liquors,  which   he   had 
sold,   the   evidence  was    sufficient  to 
establish  a  violation  of  the  act.     Be- 
sides, the  defendant  was  not  at  liberty 
to  deny  that  the  liquor  was  gin,  when 
he  furnished  it  in  answer  to  the  call 
for  that  liquor.     (Id.) 

3.  Where  a  board  of  excise,  for  the  pur- 
pose of  ascertaining  an  offence  under 
the  excise  law,  and  bringing  to  con- 
viction the  offender,  employ  and  pay 
informers  and  witnesses  to  go  upon  his 
premises  and  purchase  and  drink  spir- 
ituous    liquors     thereon,    the    seller 
thereupon  violates  the  law,  and  be- 
comes liable  to  its  penalty,  where  he 
has  no  license  from  the  board  of  excise 
to  protect  him.     (Id.) 

4.  If  the  board  of  excise,  can  be  consid- 
ered  as  particeps  criminis  with  the 
offender,  they  are  not  in  pari  delicto 
with  him ;  for  a  penalty  is  imposed  by 
statute  upon  one  party  and  not  on  the 
other;    and   the   delictum  not    being 
equal,  there  is  nothing  to  prevent  the 
statute  from   being  enforced  against 
him..     (Id.) 

5.  It  seems,  that  the  board  of  excise  in 
such  case  is  not  even  a  particeps  crim- 
inis   with    the    person   violating   the 
statute,  as  they  are  in  effect  a  corpo- 
ration,   representing     the     sovereign 
power  of  the  state,  engaged  in  admin- 
istering and  enforcing  its  penal  laws, 
and   the   mode   adopted   by   them   to 
compass    this   object  is    the  same  in 
principle  as  that  which   the  state  or 
any  of  its  functionaries,  or  any  muni- 
pal  body  resorts  to  when  it  offers  a 
reward    for   the    detection   of  crime. 
fid.) 

EXECUTION . 

1.  An  action  will  not  lie  in  the  supreme 
court  to  obtain  leave  to  issue  an  exe- 
cution upon  a  "judgment  in, the  county 
court.     (Niles  agt    Perry,  ante,  192.) 

2.  Where  an  action  is  brought  to  recover 
damages  from  the  defendant  for  negli- 


gently injuring  property  of  the  plain- 
tiff in  his  possession,  it  is  to  be  re- 
garded as  an  action  for  misfeasance 
or  malfeasance,  and  not  an  action  for 
breach  of  'contract,  though  the  pro- 
perty were  in  possession  of  the  de- 
fendant by  virtue  of  a  bailment;  and 
an  execution  against  the  person  may 
be  issued  upon  a  judgment  in  such 
action.  (Keeler  agt.  ( 'lark,  18  Abb. 
154.) 

3.  The  remedies  by  execution   for  en- 
forcing a  judgment  recovered  in  the 
supreme  court  upon  an  appeal  from  a 
justices  court,  are  the  same  as  if  the 
action  had  been  brought  in  the  su- 
preme court.     (Id.) 

4.  On  the  recovery  of  a  judgment  in  a 
court  of  a  justice  of  the  peace,  which 
is  docketed  in  the  office  of  the  county 
clerk,    execution     thereon    must    be 
issued  by  the  county  clerk.     An  exe- 
cution issued  by  the  attorney  of  the 
judgment  creditor  as  in  ordinary  cases 
is  invalid,  and  confers  no  power  on  the 
sheriff  to  sell.     (Brush  agt.  Lee,  18 
Abb.  398.) 

See  JUDGMENT,  8. 
See  ATTORNEY,  6. 


EXECUTORS     AND     ADMINISTRA- 
TORS. 

1.  An  administrator  with  the  will  an- 
nexed, has  the  same  rights  of  property 
as   the   executors   named  in  the  will 
would  have  had  if  they  had  qualified. 
(Peterson  agt.   The  Chemical  Bank, 
ante,  240,  Court  of  Appeals.) 

2.  Neither  an  executor  or  administrator 
appointed  in  another  state  can  main- 
tain an  action  in  his  own  name  in  our 
courts.  Foreign  laws  have  no  inherent 
operation  in  this  state.     (Id.) 

3.  If  the  debtors  of  a  testator  volunta- 
rily pay  what  they  owe  to  the  foreign 
executor,  such  payments  will  discharge 
the  debts,  and  the  moneys  so  collected* 
will  be  subject  to  the  administration 
of  such  foreign  executor.     (Id.) 

4.  A  money  demand,  whether  in  the  form 
of  negotiable  paper  or  otherwise,  may 
now    be  sold    and    conveyed    (Code, 
§  111),  so  as  to  vest  in  the  purchaser  all 
the  legal   as   well    as   the    equitable 
rights  of  the  original  creditor.     (Id.) 

5.  The  title  which  is  vested  in  an  execu- 
tor or  administrator,  carries   with  it 
the  "  jui>  disponendi,"  which  gener- 
ally adheres  in  the  ownership  of  pro- 
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perty,  and  they  have  an  absolute  power 
of  disposal  over  the  whole  personal 
effects  of  the  testator  or  intestate. 
(Id.) 

6.  The  validity  of  every  transfer,  alien- 
ation or  disposition  of  personal  pro- 
perty, depends  upon  the  law  of  the 
owner's  domicll.  In  the  absence  of 
proof  to  the  contrary,  our  courts  as- 
sume the  law  of  another  state  respect- 
ing the  alienation  of  ehoses  in  action 
to  be  the  same  as  our  own.  (Id.) 

I.  A  purchaser  from  a  foreign  executor 
or  administrator,  of  a  money  demand 
due  to  the  testator  or  intestate,  from 
a  resident  of  this  state,  may  maintain 
his  action  in  our  courts  for  the  collec- 
tion of  such  demand.     (Id.) 

8.  Where  an  action  is  brought  upon  an 
official  bond — the  bond  of  an  adminis- 
trator, in  the  name  of  an  individual 
plaintiff,  and  not  in  the  name  of  the 
people,  the  judgment  should   not  be 
for  the  amount  of  the  penalty,   but 
only  for  the  amount  of  the  damages 
and  costs.     (O'Connor  agt.  Such,  9 
Rosw.  318.) 

9.  Where  a  will  leaves  personal  property 
situate  in  this  state,  and  real  property 
situate  in  another  state,  to  an  execu- 
tor, who  is  also  made  trustee  of  the 
property,  and  the  will  is  proved  in  this 
state   as   being   the   residence   of  the 
testatrix;  it  is  incumbent  on  the  exe- 
cutor to  prove  the  will  in  such  other 
state;  and  the  executor,  on  accounting 
as  such  trustee,  should  be  allowed  the 
costs  of  both  proceedings,  unless  they 
were  made  in  bad  faith.     (  Young  agt. 
Brush,  18  Abb.  171.) 

10.  A  claim  against  a  decedent's  estate 
for  a  tort  of  the  decedent — e.  g.,  the 
conversion    of   personal    property — is 
referable  under  the  statute.      W'here 
a  claim  by  a  party  as  'administrator, 
might  have  been  made  by  him  in  his 
own  right,  it  is  proper  to  charge  him 
personally  with  costs,  on  his  failure  to 
establish  such  claim.     (Krockett  agt. 
Bush,  18  Abb.  337.) 

II.  A  consent  to  refer  "claims"  against 
a  decedent's  estate,  gives  jurisdiction 
to    decree     payment    of    costs,    even 
though  the  claim  be  not  properly  re- 
ferable under  the  statute.     (Id.) 

12.  Where  a  person  entitled  to  be  ap- 
pointed administrator  in  preference  to 
others,  loses  the  appointment  by  fail- 
ing to  give  the  security  required,  and 
another  person  is  appointed,  the  pre- 
ference is  thereby  lost,  and  the  surro- 


gate cannot  on  a  subsequent  applica- 
tion of  the  former,  revoke  the  latter 
appointment  and  appoint  the  former, 
merely  because  the  former  has  become 
able  to  give  such  security.  (  Williams' 
Case,  18  Abb.  350.) 

13.  The  due  publication,  by  an  execu- 
tor or   administrator,  of   a  notice  re- 
quiring persons  having  claims  against 
the  estate  represented  by  him  to  ex- 
hibit  the   same,    with    the    vouchers 
thereof,   within  six   months   after  its 
first  publication,  at  a  place  which  was 
neither  his  residence  nor  the  place  of 
the   transaction  of   his    business,  but 
merely  the  office  of  his  counsel,  is  in- 
sufficient to  create  the  statutory  bar 
against  claims  against  the  executors 
and  administrators  of   an   estate,  by 
the  like  publication  of   a  notice  re- 
quiring claims  against  such  estate  to 
be  presented,  similarly  sustained,  "at 
the  place  of  residence,  or  transaction 
of  business,"  of   such  representative 
(2    R.    S.  88,    §  34).     (Murray  agt. 
Smith,  9  Bosw.  689.) 

14.  Whether  a  publication  in  one  paper 
alone  is  sufficient,   and  whether   the 
order  must  not  express  that  the  sur- 
rogate was  of  opinion  that  the  paper, 
which   he  designated,    was   the  most 
likely  to  convey  information  to  credi- 
tors.    Quere.     (Id.) 

15.  The  provision  of  the  Code,   (§  317) 
preventing  costs  from  being  recovered 
against   executors,    <fcc.,   where   they 
are  exempt  by  the  provisions  of   the 
Revised  Statutes,  is  intended  only  to 
exempt  them  personally,  and   not  to 
exempt  the  estate.     (Id.) 

See  JUDGMENT,  8. 
See  COSTS,  11. 
See  SURROGATE. 


EXPRESS  COMPANIES. 

1.  The  plaintiffs,  who  were  bankers  in 
the  country,  sent  by  express  to  the 
defendant,  a  bank  in  the  city  of  New 
York, with  which  they  kept  an  account, 
a  sealed  package  of  bank  notes, 
directed  to  the  cashier  of  the  defend- 
ant. The  package  reached  the  city, 
and  was  delivered  by  an  employee  of 
the  express  company  to  one  S.  who 
was  then,  and  had  been  for  some  time, 
the  assistant  receiving  teller  of  the 
bank,  or  acting  as  such,  and  who  gave 
a  receipt  therefor.  The  package  was 
handed  to  S.  while  he  was  at  the  re- 
ceiving tellers  desk,  during  the  tern- 
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porary  absence  of  the  receiving  teller 
therefrom.  The  package  was  never 
in  fact  delivered  by  S.  to  the  cashier, 
and  neither  the  package  nor  its  con- 
tents ever  came  to  the  hands  of  the 
cashier,  or  into  the  possession  of  the 
bank.  Held,  that  the  bank,  by  plac- 
ing S.  behind  the  railing,  and  permit- 
ting him  to  act  there  as  assistant 
receiving  teller,  presented  or  held  him 
out  to  the  express  agent  as  authorized 
to  receive  the  package,  at  least  for 
the  purpose  of  delivering  it  to  the 
cashier;  that  the  express  agent  had  a 
right  to  assume  that  S.  was  honest, 
and  careful,  and  that  he  would  deliver 
the  package  to  the  cashier;  and  that 
he  was  not  bound  to  insist  on  deliver- 
ing the  package  to  the  cashier,  per- 
sonally. Accordingly  held  that  the 
loss  of  the  money  must  fall  upon  the 
bank,  instead  of  the  express  company. 
(Hotchkies  agt.  The  Artizans  Bank, 
42  Barb.  517.) 

FOREIGN  CORPORATIONS. 
See  JURISDICTION,  7. 

FRAUDULENT  CONVEYANCE. 

1.  Where  a  deed  is  made  with  intent  to 
defraud  creditors,  by  the  grantor  who 
is  then  in  debt,  and  who  subsequently 
continues  to  be  indebted,  it  is  fraudu- 
lent and  void  as  to  all  such  subsequent, 
as  well  as  existing  creditors.  (Savage 
agt.  Murphy,  ante,  75.) 

FRAUDULENT  REPRESENTATIONS. 

1.  In  an  action  for  damages  for  inducing 
the  plaintiffs,  by  false  and  fraudulent 
representations,    to   sell  and    deliver 
goods  to  a  third  person,  it  is  not  essen- 
tial  to  the  right  of  action   that  the 
misrepresentations  were    the  sole  in- 
ducement to  the  sale.     It   is  enough 
that   the    plaintiffs   would    not    have 
parted  with  their  goods,  if  such  false 
representations   had  not   been  made. 
(Shaw  agt.  Stine,  8  Bosw.  157.) 

2.  Where  goods  are  fraudulently   pur" 
chased,  with  a  preconceived  design  not 
to  pay  for  them,  the  purchaser   does 
not  acquire   title,  and  the  defrauded 
vendor  may  recover  possession  of  them 
from  him,  or  any  one  claiming  title 
under  him  not  being  a  bona  fide  pur- 
chaser for  value.    (Kinga,gt.  Phillips, 
8  Bosw.  603.) 

3.  It  is  not  indispensable  that  any  repre- 
sentation should  have  been  made  by  the 


purchaser ;  it  is  enough  that  the  goods 
were  obtained  with  the  fraudulent  in- 
tent not  to  pay  for  them,  and  under  cir- 
cumstances that  deceived,  and  which  it 
was  designed  should  deceive  the  vendor 
and  induce  him  to  part  with  the  pos- 
session of  the  goods.  Where  the  pur- 
chaser's omission  to  disclose  his  insol- 
vency, or  great  pecuniary  embarrass- 
ment, to  the  seller,  at  the  time  of  the 
purchase,  who  supposed  the  purchaser 
solvent,  is  the  result  of  a  fraudulent 
purpose  to  get  possession  of  the  goods 
with  intent  not  to  pay  for  them,  the 
purchase  is  fraudulent.  It  is  other- 
wise where  the  omission  is  in  conse- 
.quence  of  an  honest  belief  that  the 
purchaser  can  improve  his  condition, 
and  will  be  able  to  pay  for  the  goods. 
(Id.) 

See  VENDOR  and  VENDEE,  1,  2,  3,  4. 


GUARANTY. 

1.  The  consideration  in  every  guaranty 
must  be  executory;  that  is,  it  must 
be  for  something  to  be  done ;  other- 
wise   it    is    insufficient.     But    where 
guarantors  bound   themselves  to   pay 
"all  claims  for  maps,  books,  or  other 
publications  sold  or  delivered  unto  H. 
within  three  months  from  the  date  of 
each  invoice  or  delivery;''   held  that 
the  language  employed  did  not  import 
an    executed  consideration,  but  evi- 
dently referred  to  a  future  invoice  or 
delivery.     (Williams  agt.   Marshall, 
42  Barb.  524.) 

2.  Whatever  would  be  sufficient  as  a  con- 
sideration  in  the  case   of  any  other 
kind  of  contract,  is  sufficient  in  the 
case  of  guaranty ;    and  any  act  in  the 
nature  of  a  benefit  to  the  person  who 
promises,  or  to  any  other  person  upon 
his  request,  is  sufficient.     (Id.) 


GUARDIAN. 

1.  Where  an  infant  defendant  in  an  ac- 
tion of  tort,  appears  by  attorney  and 
puts  in  an  answer,  and  a  trial  and  ver- 
dict is  had,  the  plaintiff  cannot  then 
be  allowed  on  motion,  to  have  a  guar- 
dian ad  litem  for  the  infant  appointed 
as   of  the    time   of    his    appearance. 
(Boyleu  agt.  McAvoy,  ante,  278.) 

2.  The  plaintiff,  under  his  general  pray- 
er for  relief,  may  have  an  order  strik- 
ing out  the  defendant's  appearance  and 
answer  by  attorney,  and  vacating  all 
subsequent  proceedings,  including  the 
verdict,  without  costs.     (Id.) 
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3.  An  agreement  between  the  guardian 
of  an  infant  and  the  person  becoming 
surety  in  his   official   bond,  that  the 
latter  shall  hold  the  property  of  which 
the  guardian  is  custodian,  for  his  own 
indemnity  is  void,  as  subversive  of  the 
objects  of  the  appointment  and  securi- 
ty, and  contrary  to  public  policy.  The 
guardian  cannot  pledge  the  property 
of  his  ward  as  security  to  his  own  sure- 
ty.    Therefore,  it  is  no  defence,  in  an 
action   by  the   guardian   against   one 
•who  has  collected  moneys  of  the  estate, 
and  refuses  to  turn  them  over,  to  show 
that  the  defendant  became  the  guar- 
dian's surety  upon  such  an  agreement, 
and  that  the  guardian  is  insolvent,  and 
to   offer  to  pay  the  money  into  court. 
(Poultncy  agt.  Randall,  9  Basic.  232.) 

4.  In  an  action  in  which  the  court  have 
jurisdiction  of  the  parties  and  the  sub- 
ject matter,  the  omission  of  an  infant 
plaintiff  to  procure  the  appointment  of 
a  guardian  ad  litem,  is  an  irregularity 
•which   may  be   cured   or  waived.     It 
does  not  deprive  the  court  of  jurisdic- 
tion.    The  defect  is  cured  if  the  plain- 
tiff attains  majority  before  the  defend- 
ants raise  any  objection.     (Rutter&gt. 
Vackhoffer,  9  Bosw.  638.) 

5.  A  guardian  for  an  infant  plaintiff  is 
not  bound  under  the  Code,  to  give  se- 
curity for  costs.     The  provision  of  the 
Revised  Statutes  requiring  the  "next 
friend'-  of  an  infant  plaintiff  to  give 

security  for  costs,  does  not  apply  to  a 
guardian.  (J.  C.  SMITH,  J.  dissent- 
ing.) (Grantman  agt.  Thrall)  ante, 
344.) 


HABEAS  CORPUS. 

1.  Where  an  officer  arrests  a  person  for 
felony  on  telegraphic  or  other  satis- 
factory dispatches,   without  warrant, 
it  is  his  duty,  equally  as  if  the  arrest 
had  been  made  by  warrant,  to  take  the 
arrested  party  without  any  unneces- 
sary delay  before  some  officer  who  can 
take  such  proofs  as  may  be  offered,  or 
if   the'  circumstances  will  justify  it, 
hold  him  for  further  examination.    (In 
the  matter  of  Arthur  Henry,  ante, 
185.) 

2.  If  this  is  not  done  with   reasonable 
diligence,  the  party  arrested  can  apply 
for  a  habeas  corpus,  calling   on   the 
officer  to  show  cause  why  he  is  detained. 
And  on  the  return  of  the  writ,  the  rule 
is  that  where  the  arrest  is  upon  suspi- 
cion and  without  warrant,  proof  must 
be  given  to  show  the  suspicion  to  be 


well  founded.  If  no  such  proof  is 
offered,  it  is  the  duty  of  the  officer  to 
discharge  the  party.  (Id.) 


HEALTH  WARDENS. 

L  By  the  act  of  1850  the  city  inspector, 
of  the  city  of  'New  York,  was  empow- 
ered to  appoint  health  wardens,  with 
and  by  the  consent  of  the  board  of 
aldermen.  This  provision  was  not 
repealed  or  nullified  by  the  amended 
charter  of  1857.  (Deemarest  agt.  The 
Mayor,  fyc.,  of  the  city  of  New  York, 
42  Barb.  186.) 

2.  The  city  inspector  has  not  power  to 
remove  a  health  warden,  without  the 
concurrence  of  the  board  of  aldermen. 
Health  wardens  are  not  subject  to 
removal  as  elerks,  under  the  21st  sec- 
tion of  the  amended  charter  of  1857, 
which  provides  that  the  heads  of 
departments  shall  have  power  to  ap- 
point and  remove  the  chiefs  of  bureaus 
and  clerks  in  their  respective  depart- 
ments. (Id.) 


INFANT. 

1.  Where   an  iifant   defendant  in   an 
action  of  tort,  appears  by  attorney  and 
puts  in  an  answer,  and  a  trial  and  ver- 
dict is  had,  the  plaintiff  cannot  then 
be  allowed  on  motion,  to  have  a  guard- 
ian ad  litem  for  the  infant  appointed 
as  of    the   time   of   his   appearance. 
(Boylcn  agt.  McAvoy,  ante,  278.) 

2.  The  plaintiff,  under  his  general  prayer 
for  relief,  may  have  an  order  striking 
out   the  defendant's  appearance  and 
answer  by  attorney,  and  vacating  all 
subsequent  proceedings,  including  the 
verdict,  without  costs.     (Id.) 

3.  A  guardian  for  an  infant  plaintiff  is 
not  bound  under   the  Code,   to   give 
security  for  costs.    The  provision  of 
the    Revised   Statutes  requiring   the 
"  next  friend"  of  an  infant  plaintiff 
to  give  security   for   costs,   does   not 
apply  to  a  guardian.  (J.  C.  SMITH,  J. 
dissenting.)  ( Grantman  agt.  Thrall, 
ante,  344~.) 

See  GUARDIAN,  4. 


INJUNCTION. 

1.  A  plaintiff  is  at  liberty  to  read  addi- 
tional affidavits  in  support  of  an  appli- 
cation for  an  injunction,  when  defend- 
ant reads  affidavits  in  opposition  there- 
to. It  rests  in  the  discretion  of  the 
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courts  to  allow  the  defendant  to  read 
affidavits  in  reply.  (Childs  agt.  Fox, 
18  Abb.  112.) 

2.  The  court  below  having  nllowed  the 
plaintiff,  as  a  matter  of  right,  to  sup- 
port his  application  for  an  injunction 
by  affidavits  additional  to  those  served 
with  his  notice  of  motion  :    Held,  that 
the  admission  of  such  affidavits  was  an 
exercise  of  the  discretion  of  the  court 
not  reviewable  by  the  general  term. 
(Id.) 

3.  Injunction  orders  are  not  to  be  granted 
except  with  great  caution,  and  in  cases 
where  the  right  and  the  necessity  are 
clear.     An  injunction  against  dispos- 
sessing a  tenant  should  not  be  granted 
after  a  warrant  of  dispossession  has 
been   executed.     (Roberts    agt.  Ma- 
thews,  18  Abb.  199.) 

4.  In  an  action  of  an  equitable  nature 
to  recover  possession  of  the  premises, 
the  court  will  not  enjoin  the  defend- 
ants from  setting  up  the  proceedings 
nnder    which    they    dispossessed    the 
plaintiff,  as  a  defence  in  another  ac- 
tion for  damages  brought  by  the  same 
plaintiff  against  them,  on  the  ground 
that  such   proceedings   were   without 
jurisdiction.     ((Id.) 

See  TAXES  and  ASSESSMENTS,  1. 

See  TRADE  MARK:,  1. 

See  BANKS,  4. 

See  INTERPLEADER,  2. 

See  DAMAGES,  5,  6,  7. 


INNKEEPEES. 

1.  The  liability  of  an  innkeeper  is  of  the 
same  stringent  character  as  is  that  of 
a  common  carrier;  that  is  to  say,  both 
are  deemed  to  be  insurers  of  the  pro- 
perty delivered  to  them,  with  a  conse- 
quent  liability  for  loss  and  damage 
happening  to  it  while  in  their  possess- 
ion ;  except  where  such  loss  or  damage 
is  occasioned  by  the  act  of  God,  or  the 
public  enemy,  or  through  the  fault  of 
the  owner;  be  accordingly  Held,  that 
an  innkeeper  was  liable  for  property 
of  a  guest,  destroyed  by  fire,  while  in 
the  barn  attached  to  the  inn.    (Shelett 
agt.  Swift,  42  Barb.  230.) 

2.  Since  the  act  of  April  16,  1860,  "for 
the  protection  of  boarding-house  keep- 
ers," the  keeper  of  a  boarding-house 
has  a  lien  for  board  upon  goods  brought 
upon  the   premises    by  a  boarder,  to 
furnish  his  room,  although  they  in  fact 

Vol..     XXIX. 


do  not  belong  to  the  boarder,  but  to  a 
stranger.  (Jones  agt.  Morrill,  42 
Barb.  622.) 

3.  It  was  the  intention  of  the  legisla- 
ture, by  that  act,  to  give  boarding- 
house  keepers  the  same  lien,  in  respect 
to  the  effects  of  their  boarders,  as  the 
common  Uw  gave  to  innkeepers,  as  to 
the  goods  of  their  guests.  (Id.) 

INSOLVENT  DEBTOR. 

1 .  There    is   no   principle   of  law   that 
prevents  a  party  who  is   involved  in 
debt  from  selling  his  property,  nor  from 
making  such  sale  on  credit,  nor  from 
taking  the  notes  received  for  his  goods 
and  paying  his  creditors  with   them. 
(Scheitlin  agt.  Stone,  ante,  355.) 

2.  If  a  creditor  chooses  to  receive  a  note 
in  payment  of  his  claim,  he  is  not  hin- 
dered or  delayed  in  its  collection.    His 
debt  is  paid  as  soon  as  he  receives  the 
notes  in  payment.     (Id.) 

3.  There  would  seem  to  be  no  wrong  in 
selling  on  credit,  if  thereby  the  debtor 
is  able  to  pay  two  debts,  when  by  a  sale 
for  cash  he  would  only  be  able  to  pay 
one  creditor.     (Id.) 

4.  Where  the  justice  who  tries  the  cause 
finds  that  the  sale  was  made  in  good 
faith,  for  a   good   consideration,  and 
was   not   made   to  hinder  or  defraud 
creditors,  it  is  impossible  to  hold,  under 
such   findings,   the    sale   to    be  void. 
(Id.) 

See  INSOLVENT  DISCHARGE. 
See  CREDITORS'  ACTION. 
See  ASSIGNMENT  FOR  THE  BENEFIT 
OF  CREDITORS. 


INSOLVENT  DISCHARGE. 

1..  A  discharge  under  the  insolvent  laws 
of  this  state  (known  as  the  two-third 
act),  granted  to  a  citizen  of -this  state, 
is  a  bar  to  an  action  against  him  by  a 
citizen  of  another  state,  upon  a  con- 
tract made  in  that  state  to  be  exe- 
cuted within  this  state.  (This  ap- 
pears to  be  adverse  to  the  case  of 
Baldwin  agt.  Hale,  and  cases  there 
cited,  United  States  supreme  court, 
Am.  Law  Reg.  June,  1864,  CLIFFORD, 
J.)  (Pratt  agt.  Chase,  ante,  296.) 

INSURANCE. 

1.  Where  a  policy  of  insurance  on  chat- 
tels contain-  a  clause  that  "  in  case  of 
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any  sale,  transfer,  or  change  of  title 
in  the  property  insured,  such  insu- 
rance shall  be  void  and  cease,"  the 
execution  of  a  chattel  mortgage  on  the 
property  by  the  insured  to  a  third 
person,  without  notice  to  the  insu- 
rance company,  or  their  assent  ob- 
tained, avoids  the  policy.  (Tallman 
agt.  The  All-antic  Fire  and  Marine 
Lot.  Co.  ante,  71.) 

2.  And  the  sale  of  the  mortgaged  pro- 
perty  under  the  power  contained  in 
the  mortgage  to  the  mortgagee,  and 
possession   by  him  without  notice  to 
the  insurer,  avoids  the  policy.     (Id.) 

3.  Where  the  insured  has  no  interest  in 
the  property  at  the  time  of  the  loss, 
the  policy  is  void,  although  the  loss  is 
by  the  terms  of  the  policy  made  pay- 
able to  a  third  person  having  an  in- 
terest in  the  property.     (Id.) 

4.  The  transfer  by  one  partner  to  another 
of  his  interest  in  the  property  insured, 
without  any  notice  to  the  insurer,  does 
not  affect  the  policy.     (Id.) 

6.  A  mutual  insurance  company,  being 
in  need  of  funds  to  pay  losses,  pro- 
cured a  loan  of  $32,01)0,  from  different 
persons  and  firms,  and  transferred  to 
the  plaintiff  premium  notes,  made  by 
various  individuals,  to  be  held  by  him 
as  collateral  security  for  the  repay- 
ment of  the  loan :  Held,  that  the 
plaintiff  held  the  notes  as  trustee  of 
an  express  trust,  and  that  an  action 
on  two  of  them  was  properly  brought 
in  his  name.  (Clark  agt.  Titcomb, 
42  Barb.  122.) 

6.  The  usual  custom  of  a  corporation 
being  to  transfer  its  notes  by  the  mere 
indorsement  of  the  president,  such  an 
indorsement  is  all  that  is  requisite  to 
effect  a  transfer  of  the  title,  where  the 
transfer  itself  is  authorized  by  a  reso- 
lution of  the  directors.  (Id.) 

1.  It  is  well  settled  law,  in  this  state, 
that  any  corporation  may  borrow 
money  for  the  ordinary  business,  anc 
to  accomplish  the  objects,  of  the  cor- 
poration, and  may  give  its  obligations 
for  the  money  thus  borrowed.  A  cor- 
poration having  the  power  to  issue  its 
own  obligations  for  money  so  borrowed, 
has  also  the  right,  instead  of  giving 
its  own  obligations,  to  turn  out  its 
assets  to  secure  the  payment  of  money 
so  borrowed.  The  two  powers  stanc 
on  the  same  principles.  (Id.) 

8.  Where  the  policy  of  insurance  de- 
scribes the  property  insured  as  beinj 
"a  two  story  framed  building,  used 


for  winding  and  coloring  yarn,  and  for 
the  storage  of  spun  yarn,"  it  does  not 
thereby  warrant  that  such  building  is 
to  continue  to  be  thus  used.  Such 
statement  in  the  policy  is  a  warrant 
as  to  the  use  of  the  premises  in  pre- 
senti  only,  and  is  not  to  be  deemed  a 
continuing  warranty  as  to  the  future 
use  of  such  building.  (Smith  agt. 
The  Mechanics'  and  Traders'  Fire 
Ins.  Co.  ante,  384.  Court  of  Ap- 
peals . ) 

9.  The  insurer  wishing  to  protect  him- 
self by  a  continuing  warranty,  as  to 
the  future  use  of  such  building,  must 
do  so  by  language  plainly  importing 
such  an  intent     (Id.) 

10.  Where  on  account  of  the  character 
of  the   use  of  the   property  insured, 
special  rates  are  required  to  be  paid, 
and  the  policy  contains  no  warranty 
of  continued  use,  a  change  of  such 
use,  keeping  within  the  same  charac- 
ter  of    risk,    calling    for    the    same 
special  rates,  will  not  avoid  the  policy 
when  the  risk  is  not  thereby  increased. 
In  such  case  it  is  for  the  jury  to  find 
the  fact  whether  the  risk  has  been  in- 
creased by  suc'j  change.     (Id.) 

11.  Evidence   on   the    part  of    the  in- 
sured,   that    the    risk    was    thereby 
greatly  decreased,  is  competent.    (Id.) 

See  LANDLORD  AND  TENANT,  14. 
See    REFEREES  AND   REFERENCE, 
5,  6. 


INTERPLEADER. 

1 .  An  action  to  compel  parties,  claiming 
a  particular  fund,  to  interplead,  will 
not  lie  where  the  complaint  shows  that 
the   plaintiff  is  fully  advised  of  the 
grounds  of  the  different  claims,  and  his 
liability  under  each  of  them.     (Mor- 
gan agt.  Fillmore,  18  Abb.  217.) 

2.  One  who  has  in  violation  of  an  injunc- 
tion incurred  an  obligation   by  which 
he  Is  liable  to  be  sued  by  different  per- 
sons in  reference  to  the  same  demand, 
is  not  in  a  position  to  ask  the  interpo- 
position  of  the  court  to  award  an  issue 
to  be  tried  between  the  claimants.  (Id.) 

3.  The  provision  of  the  Code,  that  in  ac- 
tions for  recoverj-  of  real  and  personal 
property,  third  persons,  having  an  in- 
terest in  the  subject   matter,  may  be 
brought  in  as  parties,  upon  their  own 
application — is  only  intended  to  ex- 
tend the  power  formerly  possessed  by 
courts  ef  equity,  in  this  respect,  to  the 
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legal  actions  designated  ;  and  its  ap- 
plication is  confined  to  the  class  of 
cases  in  which  a  bill  of  interpleader 
would  have  accomplished  the  same 
end.  (Hornby  agt.  Gordon,  9  Homo. 
656.) 

4.  In  an  action  brought  by  a  vendor  of 
poods,  to  recover  possession  of  them, 
on  the  ground  of  fraud  on  the  part  of 
the  purchaser,  third  persons  claiming, 
under  the  purchaser,  by  virtue  of  con- 
tracts with  him,  and  in  hostility  to  each 
other,  should  not  be  granted  leave  to 
coine  in  as  parties.  (Id.) 

JOINT-DEBTORS. 

1.  .Where  judgment  has  been  obtained 
against  two  defendants  upon  a  joint 
contract,  but  process  served   only  on 
one  of  them,  and  judgment  taken  to 
be  collected  of  the  joint  property  of 
both,  or  of  the  separate  property  of  the 
defendant  served,  a  second  action  may 
be  brought   against  both   defendants, 
alleging   the  recovery  of  the   former 
judgment,  and  setting  out  the  joint  ob- 
ligation, and  serving  process  only  on 
the  defendant  not  served  in  the  former 
action,  and  a  like  judgment  obtained 
against  the  latter  defendant.     (Dean 
ngt.  Eldridge,  ante,  218.) 

2.  The  second  action  is  not  an  action  up- 
on a  judgment,  within  the  meaning  of 
section  71  of  the  Code.    Neither  is  such 
an  action  superseded  by  section  375  of 
the  Code,  which  provides  for  summon- 
ing a  party  not  brought' into  court  to 
show  cause  why  he  should  not  be  bound 
by    the  judgment,  &c      This    remedy 
provided  by  the  Code  must  be  consid- 
ered as  merely  cumulative.     (Id.) 

3.  The  common  law  rule  that  in  an  action 
on   a  joint   contract,  against   several 
persons,  the  plaintiff  cannot   recover 
against   either,    without   establishing 
that  the  contract  sued  upon  is  the  joint 
contract  of  all,  still  applies  in  actions 
which   were    commenced    before    the 
Code.     (Fielder  agt.  Lahens,  9  Rosw. 
436.) 

See  CORPORATIONS,  6,  7,  8. 

JUDGMENT. 

1.  In  an  action  on  a  money  bond  (secured 
by  mortgage)  for  the  penalty,  by  rea- 
son of  default  in  tfie  payment  of  a  half 
year's  interest — the  principal  not  yet 
due — the  defendants  served  an  offer 
under  section  385  of  the  Code,  to  allow 
the  plaintiff  to  take  judgment  for  the 


condition  of  the  bond  with  the  interest 
due,  besides  the  costs  of  action,  which 
offer  was  not  accepteb  dy  the  plaintiff, 
and  on  the  trial  she  recovered  judg- 
ment for  the  amount  of  the  interest 
only  '• —  the  court  deciding  that  the 
plaintiff  could  not,  under  the  Code, 
have  judgment  for  the  penalty.  Held, 
that  the  plaintiff  obtained  a  more  fa- 
vorable judgment  than  the  defendants' 
offer,  which  entitled  her  to  the  costs  of 
the  action.  For  by  accepting  the  de- 
fendnnts'  offer  she  would  have  been 
bound  to  discharge  the  bond  and  mort- 
gage not  yet  due,  and  re-invest  her 
money  at  a  probable  loss  of  interest 
and  expense.  (Howard  agt.  Farley, 
ante,  4.) 

2.  Where  judgment  has  been  obtained 
against  two  defendants  upon  a  joint 
contract,  but  process  served  only  on 
one  of  them,  and  judgment  taken  to 
be  collected  of  a  second  action  may  be 
brought  against  both  defendants,   al- 
leging the  recovery  of  the  former  judg- 
ment, and  setting  out  the  joint  obliga- 
tion, and  serving  process  only  on  the 
defendant  not  served  in  the  former  ac- 
tion,   and  a  like  judgment  obtained 
against  the  latter  defendant.     (Dean 
agt.  Eldridge,  ante,  218.) 

3.  The  second   action  is  not  an   action 
upon  a  judgment,  within  the  meaning 
of  section  71  of  the  Code.     Neither  is 
such  an  action  superseded  by  section 
375  of  the   Code,  which  provides  for 
summoning  a  party  not  brought  into 
court  to  show  cause  why  he  should  not 
be  bound  by  the  judgment,  <fec.     This 
remedy,  provided  by  the  Code,  must 
be  considered   as  merely  cumulative. 
(Id.) 

4.  The  judgment  of  a  court  of  compe- 
tent jurisdiction  upon  litigated  ques- 
tions between  the  same  parties,  is  con- 
clusive in  all  subsequent  controversies 
where  the  same  matters  come  in  ques- 
tion,   either  directly  or  collaterally. 
And  there  is  no  difference  in  the  ap- 
plication of  this  rule  whether  the  first 
adjudication  be  in  a  formal  action,  or 
in  a  proceeding  summary  in  its  charac- 
ter.    (Demarest  agt.  Darg,  ante,  266, 
Court  of  Appeals.) 

5.  The  recital  of  jurisdictional  facts  in 
a  judgment  roll  of  a  court  of  record 
is  not  conclusive.     It   is  prima  facie 
and  presumptive  evidence  of  its  truth, 
but  may  be  controverted  and  disproved. 
Thus,  a  defendant  is  not  concluded  by 
a  recital  in  a  judgment  record  which 
avers  that  process  was  duly  served  on 
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him,  from  showing  that  he  was  not 
served  with  process.  (Porter  agt. 
Bronson,  ante,  292.) 

6.  In  a  judgment  entered  upon  a  deci- 
sion by  the  court  after  trial,  it  is  suffi- 
cient to  refer  to  the  decision  without 
reciting  its  particulars;  and  recital  of 
particulars  in  which   the  decision   is 
erroneous  may  be  struck  out  upon  an 
appeal  from  the  judgment,  where  the 
errors  are  such  as  to  be  cured  by  the 
prevailing  party  consenting  to  reduce 
the  recovery.     (Bunten  agt.  The  Ori- 
ent Mutual  Ins.  Co.  8  Bosw.  448.) 

7.  Where  a  judgment  has  been  vacated 
on  the  application  of  the  defendant, 
with  leave  to  him  to  answer,  which  he 
does,  with  a  provision  that  the  judg- 
ment shall  stand  as  security,  it  is  no 
longer  to  be  regarded  as  a  judgment 
within  the  meaning  of  the  provision 
of  §  183  of  the  Code,  which  authorizes 
orders  of  arrest  to  be  made  only  before 
judgment.     Such  a  judgment  does  not 
determine  any  right  of  the  parties  in 
the  action,  but  exists  merely  as  secu- 
rity.    (Mott  agt.  The  Union  Bank,  8 
Bosw.  591.) 

8.  On  the  death  of  a  plaintiff,  after  final 
judgment  in  his  favor,  his  personal  re- 
presentatives may  bring  an  action  upon 
the  judgment  to  obtain  execution,  or 
any  relief    which   was    formerly  ob- 
tained by  scire  facias.     The  personal 
representatives  cannot  issue  execution 
by  leave  of  court,  nor  can  they  revive 
the  judgment  by  a  motion  under  §  121 
of  the  Code.     (Ireland  agt.  Litchfield, 
8  Bosu\  634.) 

9.  Where  a  motion  for  judgment  on  the 
answer  as  sham  and  frivolous  had  been 
denied  upon   defendant's   allegations 
that  there  was  no  answer  in  the  case. 
Held,  that  the  plaintiff  was  strictly 
regular  in  entering  judgment  as  upon 
a  failure  to  answer.     (Hoffming  agt. 
Grove,  18  Abb.  14,  142.) 

10.  The  original  summons  is  not  a  neces- 
sary part  of  the  judgment  roll.     (Id.) 

11 .  A  judgment,  entered  without  notice 
of  the  adjustment  of  the  costs,  is  not 
irregular.     (Id.) 

12.  A  motion  for  judgment  in  the  action 
on  account  of  the  frivolousness  of  each 
and  every  defence  set  up  in  the  answer, 
cannot  be  granted  if  any  defence  is  not 
frivolous.  (Lockwood  agt.  Salheneer, 
18  Abb.  136.) 

13.  A  motion   for  a  judgment  upon  an 
entire  pleading  us  frivolous,  is  author- 


ized by  the  Code  (§  247) ;  but  if  parts 
only  are  bad,  relief  is  to  be  had  by  a 
motion  of  a  different  character  under 
sections  152  or  160.  It  is  true  that 
there  may  be  no  objection  to  combin- 
ing both  of  these  applications  in  one 
motion,  but  in  that  case,  whether 
judgment  on  the  whole  answer  can  be 
granted,  must  depend  on  whether  the 
parts  of  the  pleading  objected  to  are 
stricken  out,  and,  if  they  are,  whether 
the  whole  answer  as  it  then  remains 
be  frivolous.  (Id.) 

14.  A  judgment  of  the  court  of  appeals 
ordering  a  new  trial  is  not  a  final  judg- 
ment   in    the    cause.      (Young    agt. 
Brush,  18  Abb.  171.) 

15.  It  is  irregular  to  permit  a  judgment 
of  restitution  to  be  entered  without 
notice  to  the  party  to  be  affected  by 
the    order,    when    it    has    not    been 
directed  by  the  appellate  court  in  the 
remittitur.     (Id.) 

16.  Where  the  appellate  court  directs  a 
new    trial,    restitution    will    not    be 
directed    unless    the  remittitur    con- 
tains such  direction,  or  the  judgment 
is  reversed  for  such  reasons  as  would 
preclude  the  plaintiff  from  succeeding 
in  such  new  trial.     (Id.) 

17.  The  theory  of  the  Code  is,  that  on 
receiving  a  verdict,  or  filing  a  decision 
or  report,  the  clerk  shall  immediately 
make  up  the  judgment  roll  and  enter 
the  proper  judgment,  leaving  blanks 
for  the  insertion  of  the  costs;  when 
taxed,  they  should  be  inserted  in  the 

'blanks.      (Cotes    agt.    Smith,    ante, 
326.) 

18.  If  a  party  cause  such  a  judgment  to 
be  entered,    and  afterwards   tax  his 
costs  and  have  them  inserted  in  the 
blanks  left  in  the  entry  of  judgment, 
this  is  not  an  alteration  of  the  record 
within  section  9,  title  5,  chapter  7, 
part  3,  of  the  Revised  Statutes.     (Id.) 

19.  Where  the  clerk  inserted  in  the  judg- 
ment roll  an  order  (under  rule  62), 
allowing  $100  to  the  guardian  of  an 
infant,    to    be    paid    out   of   a  fund 
awarded  to  the  infant,  and  also  in- 
serted in  the  judgment  proper  direc- 
tions for  its  payment:  held,  no  other 
p.irty  could   move  to  set  aside  such 
proceedings.     (Id.) 

20.  A  party  moving  on   account  of  an 
irregularity  in  a  judgment,  must  do  so 
within  one  year  after  its  commission. 
(Id.) 
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21.  The  court  cannot  set-  aside  a  judg- 
ment to  allow  a  party  to  appeal,  where 
the  time  to  appeal  has  expired,  and 
thus  do  indirectly  what  cannot  be  done 
directly.  (Id.) 

See  JURISDICTION,  5,  6. 
See  MORTGAGE  FORECLOSURE,  8,  9. 
See  ATTORNEY,  5. 
See  EXECUTORS  and  ADMINISTRA- 
TORS, 8. 

JURISDICTION. 

1.  The  city  judge  of  the  city  of  New 
York,  has  power  and  jurisdiction  of 
summary  proceedings  to  dispossess  a 
tenant  from  premises  in  the   city  of 
New    York.      Such    proceedings    are 
strictly    judicial.      (People    ex   rel. 
Smith  agt.  Russell,  ante,  176.) 

2.  It  must  be  considered  as  settled,  on 
principle  and  authority,  that  there  is 
but  one  supreme  court,   whether   in 
general  or  special  term,  and  that  either 
branch  is  the  supreme  court  within  the 
meaning    of   the    statute,    and    may 
exercise  all  the  powers  of  that  court. 
(In  the  matter  of  opening    Seventh 
Avenue,  ante,  180.) 

3.  Consequently,  the  general  term,  al- 
though it  is  an  appellate  court,  has 
jurisdiction,  equally  with  the  special 
term,  in  confirming  the  report  of  com- 
missioners on  opening  streets  and  ave- 
nues.    (Id.) 

4.  The  recital  of  jurisdictional  facts  in 
a  judgment  roll  of  a  court  of  record  is 
not  conclusive.     It  is prima  facie  and 
presumptive  evidence  of  its  truth,  but 
may  be  controverted   and   disproved. 
Thus,  a  defendant  is  not  concluded  by 
a  recital  in  a  judgment  record  which 
avers  that  process  was  duly  served  on 
him,  from   showing   that  he  was  not 
served   with    process.      (Porter    agt. 
Branson,  ante,  292.) 

5.  The  unauthorized  appearance   of  an 
attorney  of  the  supreme  court,  for  a 
defendant  not  served  with  process,  will 
not  confer  jurisdiction  on  the  marine 
court  of  the  city  of  New  York,  so  as  to 
prevent  the  defendant  from  going  into 
the  merits  of  the  original  controversy, 
in  an  action  on  the  judgment  rendered 
by  the  marine  court.     (Id.) 

6.  The  marine  court  is  not  a  court  of 
record  for  all  purposes,  and  attorneys 
at  law,  as  such,  belong  only  to  courts 


strictly  courts  of  record,  except  when 
otherwise  expressly  provided  by  stat- 
ute. (Id.) 

7.  Where  an  action  is  commenced  in  the 
superior  court  of  the  city  of  New 
York,  against  a  foreign  corporation, 
and  the  complaint  states  a  cause  of 
action  of  which  the  court  has  jurisdic- 
tion, it  is  necessary  to  aver  that  the 
plaintiff  resides  within  the  city  of 
New  York.  A  cause  of  action  against 
a  foreign  corporation,  as  indorser  of  a 
promissory  note,  which  by  its  terms  is 
payable  in  the  city  of  New  York,  is  a 
cause  of  action  arising  within  that 
city;  and  the  superior  court  has  juris- 
diction thereof  though  the  plaintiff  be 
a  non-resident.  (Spencer  agt.  The 
Rogers'  Locomotive,  $c.,  Worku,  8 
Bosw.  612.) 

See  WRIT  OP  PROHIBITION,  1,  2. 

See  JUSTICES'  COURTS,  2. 

See  MOTION,  2. 

See  WASTE,  1,  2. 

See  DIVORCE,  2. 

See  SUPERIOR  COURT  NEW  YORK,  1. 

See  TAXES  and  ASSESSMENTS,  7,  8, 


JUSTICE'S  COURT. 

1.  A  summons  issued  by  a  justice  of  the 
peace  does  not  require  a  United  States 
revenue   stamp.     (Baird  agt.  Prid- 
more,  ante,  253.) 

2.  Where  a  justice  of  the  peace  fails  to 
render  his  decision  in  a  cause  submit- 
ted to  him  within  the  time  prescribed 
by  statute,  he  loses  jurisdiction,  and 
the  action  is  no  bar  to  another  action 
for  the  same  cause.     (Bloomer  agt. 
Merrill,  ante,  259.) 

3.  A  justice  of  the  peace  cannot  amend  a 
summons  issued  out  of  his  court,  by 
correcting  the  name  of  the  defendant 
therein  after  service  of  the  summons, 
and  the  defendant  not  appearing.  But 
where  he   has  assumed  to  do  so,  and 
has  rendered  judgment  after  the  de- 
fault of   the  defendant,  which  judg- 
ment is  made  a  judgment  of  the  County 
Court,  tbe  latter  court  cannot  set  aside 
the  judgment.    The  County  Court  will, 
however,  on   motion,  stay   plaintiff's 
proceedings  on  the  judgment  without 
prejudice  to  his  right  to  bring  a  new 
action  on  the  judgment  or  on  the  origi- 
nal demand.     (Hoffman  agt.  Fi»h,  18 
Abb.  76.) 
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4.  At  common  law  a  seal  was  not  neces-  ] 
sary,  to  a  warrant  issued  by  a  justice  i 
of  the  peace,  and  it  is  only  made  so,  I 
even  in  criminal  cases,  where  specifi- 
cally required  by  statute.     And  there 
is  no  settled  rule,  in  New  York,  either 
judicial  or  legislative,  to  the  contrary. 
(Mittell  agt.  Baker,  42  Barb.,  215.) 

5.  Proceedings  under  the  statute  respect- 
ing bastardy,  are  not   proceedings  in 
criminal  cases.     A  warrant  issued  by 
a  justice  of  the  peace,  for  the   arrest 
of  a  putative  father,  under  the  statute 
relative  to  bastards,  which  sta-tute  di- 
rects the  justice  to  "  issue  his  warrant 
directed  to  any  constable,"  <fcc.,  but 
does  not  specify  whether   it  shall  be 
under  seal  or  not,  is  valid  without  seal. 
(Id.) 

6.  Where   the  judgment  of  a  justice's 
court  is  put  in  evidence  as  establishing 
a  right  to 'property  not  in  litigation  in 
that  court, and  the  pleading  upon  which 
the  judgment   was   founded,  and   the 
justice's  docket,  are  insufficient  to  show 
whether  the  plaintiff  recovered  the  con- 
sideration he  had  paid  as  upon  a   re- 
scission of  a  contract,  or  damages  for  a 
breach  of  a  warranty ;  upon  which  fact 
the   effect   of  the  judgment  as  a  bar 
wholly  depends  ;  it  may  be  shown  what 
facts  were  proved  before  the  justice, 
aliunde  the  record,  in  order  to  deter- 
mine that  question.  (Royce  agt.  Burt, 
42  Barb.  655.) 

7.  Where  it  appears  doubtful  from  the 
pleadings  in  a  justice's  court,  and  from 
the  docket  of  the  judgment,  what  was 
really  tried  and  passed  upon,  by  the 
justice,  it  is  competent  to  prove,  ali- 
unde,  that  he  tried  and  passed  upon 
any  facts  or  questions  that  might  have 
been   litigated   under    the   pleadings. 
(Id.) 

8-  It  may  be  shown  that  under  an  indefi- 
nite pleading  in  the  justice's  court, 
any  question  was  litigated  which  the 
law  would,  under  the  circumstances  of 
the  case,  have  allowed  to  be  tried.  If 
the  plaintiff  might  have  recovered,  un  • 
der  his  complaint,  with  adequate  proof, 
either  for  a  breach  or  for  a  rescission  of 
a  contract,  he  or  any  party  interested, 
is  at  liberty  to  show  upon  which  ground 
the  recovery  was  in  fact  had.  (Id.) 

See  EXECUTION,  4. 

See  APPEAL,  13. 

LANDLOKD  AND  TENANT. 

1.  When  a  lease  of  lands  for  a  term  of 
years  reserving  rent  is  made  by  any 
words  sufficient  for  that  purpose,  the 


rent  and  the  enjoyment  of  the  term 
being  the  essence  of  the  agreement, 
the  law.  unless  the  contrary  is  ex- 
pressed, implies  from  the  act  of  let- 
ting, and  not  from  any  magic  in  a 
word,  a  contract  that  the  lessee  shall 
enjoy  the  term;  and  from  the  act  of 
taking  that  the  lessee  will  pay  the  rent. 
(Mack  agt  Patchin,  ante,  20.) 

.  The  words  "  grant  and  demise"  are 
not  essential.  They  do  not  per  se 
import  a  covenant.  The  only  word 
which  per  se  in  a  conveyance  of  lands 
imports  a  covenant  for  title,  is  the  verb 
"  do,"  give.  (Id.) 

.  The  implied  covenant  for  quiet  enjoy- 
ment is  sometimes  limited  to  the  estate 
of  the  lessor.  This  is  rather  a  rule  of 
evidence  than  a  principle  of  law. 
There  is  no  such  limitation  when  the- 
estate  of  the  lessor  is  a  fee  inc umbered 
by  mortgage.  (Id.) 

.  The  measure  of  damages  upon  breach 
of  covenant  for  title  when  there  is  no 
fraud  is  the  money  which  has  been 
paid.  But  when  the  covenantor  be- 
comes an  actor  in  ousting  the  grantee, 
the  measure  of  damages  in  an  action 
upon  the  covenant  is  the  value  of  the 
estate  which  he  was  instrumental  in 
taking  from  his  grantee.  (Id.) 

.  P  "let"  to  M  a  certain  lot,  ware- 
house, <fcc.,  for  the  term  of  six  years, 
at  a  certain  yearly  rent.  The  demised 
premises  at  the  time  of  the  letting 
were  incumbered  by  mortgage,  which 
was  soon  after  foreclosed.  P  and  M 
were  made  parties.  Under  the  usual 
judgment  of  sale  and  foreclosure,  the 
premises  were  sold  and  conveyed  to  P 
and  one  D,  who  put  M  out  by  a  writ 
of  assistance.  The  premises  were  worth 
a  larger  rent  than  that  reserved  in  the 
lease.  (Id.) 

.  Held,  that  there  was  an  implied  cov- 
enant for  quiet  enjoyment.  That  the 
measure  of  damages  under  the  circum- 
stances, for  its  breach,  was  the  value 
of  the  unexpired  term  (Baxter  agt. 
Ryers,  13  Barb.  267,  not  concurred 
in.)  (Id.) 

.  Where  there  is  no  provision  in  an 
agreement  for  letting  premises  that 
the  landlord  shall  make  repairs,  the 
tenant  takes  the  premises  for  better  or 
worse,  and  must  pay  the  rent  for  the 
term  demised,  the  landlord  being 
under  no  obligation  to  repair  them. 
(Bloomer  agt.  Merrill,  ante,  269.) 

1.  Where  a  tenant  before  the  expiration 
of  his  term,  informs  his  landlord  that 
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the  premises  are  not  fit  to  live  in,  and 
that  he  will  surrender  them  and  have 
nothing  further  to  do  with  them,  and 
pays  up  the  rent  to  that  time,  and  the 
landlord  informs  him  that  he  will  let 
the  premises  on  his  (th°  tenant's)  ac- 
count, and  hold  him  responsible  for 
the  rent,  it  is  no  evidence  of  a  sur- 
render, although  the  landlord  aftfir- 
wards  lets  the  premises  to  a  new  ten- 
ant, who  pays  rent  to  him.  (Id.) 

9.  When  a  landlord  knows  that  a  cause 
exists  which  renders  his  premises  unfit 
for  occupation,  it  is  a  wrongful  act  on 
his  part  amounting  to  fraud,  to  rent 
them  without  giving  notice  of  their 
condition.    (  Wallace  agt.  Lent,  ante, 
289.) 

10.  The   tenant    in   such   case,    who   is 
ignorant  of  such  unfitness  of  the  pre- 
mises is  not  bound  to  pay  any  rent,  if 
within  a  reasonable  time  after  the  dis- 
covery of  the  fraud,  he  repudiates  the 
contract.      (Id.) 

11.  A  tenant  being  put  out  of  possession 
may  defend  an  action  for  the  rent,  by 
proof  that  he  was  ousted  by  one  hav- 
ing a  title   paramount  to  that  of  the 
landlord,  although  the  ouster  was  not 
by  virtue  of  a  judgment,   decree,  or 
any  legal  process;  the  tenant  taking 
the  burden  of  proof  that  he  acted  in 
good  faith,  and  that  such  title  was  in 
fact  paramount.     It  is  not  an  unqual- 
ified rule  that  a  tenant,  put  in  posses- 
sion by  his  lessor,   may  not  deny  the 
title  of  the  latter.     Eviction  under  a 
paramount  title  is  a  defence,  whether 
such  title  was  in  the  evictor  before  or 
after  the  lease  to  the  tenant.     (Moffat 
agt.  Strong,  9  Bosw.  57.) 

12.  If  the  eviction  or  ouster  is  from  a 
part  of  the  demised  premises,  it  enti- 
tles the   tenant   to  an  apportionment 
of  the  rent,  and  an  abatement  accord- 
ing *.o   the  relative  value  of  the  part 
from  which  he  is  evicted.     (Id.) 

13.  Leases  for  a  term  not  exceeding  three 
years  are  not  within  the  statute,  which 
declares  that  no  covenant  shall  be  im- 
plied in  any  conveyance  of  real  estate. 
The  implied  covenant  for  quiet  enjoy- 
ment, which  arises  upon  such  leases,  is 
broken  by  an  expulsion,  by  one  having 
paramount  title,    without   any  judg- 
ment or  decree.    And  the  breach  there- 
of is  available  as  a  ground  of  counter- 
claim to  the  rent.     (Id-) 

14.  Under  a  lease  of  vacant  ground,  at 


a  nominal  rent,  with  covenants  on  the 
part  of  the  lessees  to  erect  a  valuable 
permanent  building,  and  at  the  expira- 
tion of  the  term  to  surrender  the  pre- 
mises in  as  good  condition  as  reasona- 
ble use  and  wear  will  permit,  damages 
by  the  elements  excepted,  and  with  no 
reservation  of  a  right  to  remove  the 
building,  such  building  belongs  to  the 
lessors,  at  the  expiration  of  the  term, 
and  they  then  have  an  insurable  inte- 
rest therein.  (Mayor,  fyc.,  of  New 
York  agt.  The  Exchange  Fire  Ins. 
Co.  9  Bosw.  424.) 

15.  A  lease  of  premises  for  a  term  of  ten 
years  contained  a  provision  that  the 
lessor  should  do  all  necessary  repairs 
within  a  reasonable  time  after  notice 
from  the  lessees  to  do  so.  Held,  that 
the  parties  evidently  contemplated 
that  certain  repairs  would  become 
necessary  during  the  long  term  for 
which  the  property  was  rented,  and, 
as  a  necessary  consequence,  that  there 
would  be  some  interruption  to,  or  in- 
terference with,  the  business  carried 
on  there.  And  that  the  lessees  were 
entitled  to  recover  from  the  lessors  all 
moneys  expended  by  them  in  making 
necessary  repairs,  upon  the  lessors' 
neglecting  to  make  the  same,  after 
due  notice.  But  that  they  could  not 
recover  damages  for  the  interruption 
to  their  business  occurring  while  the 
repairs  were  being  made ;  such  inter- 
ruption being  no  greater  than  if  the 
repairs  had  been  made  by  the  lessors. 
(Ward  agt.  Kelney,  42  Barb.  582.) 

See  ASSIGNMENT  FOR  THE  BENEFIT 

OF  CREDITORS,  2,  3. 
See  SUMMARY  PROCEEDINGS,  6,  7. 


LEGACY. 

1.  Where  a  sum  of  money  is  bequeathed 
to  executors,  to  be  put  out  at  interest, 
and  to  pay  over  the  income,  the  per- 
son for  whom  the  provision  is  made  is 
entitled  to  interest  on  the  same  from 
the  death  of  the  testator,  provided  a 
sufficient  amount  remains,   after  de- 
ducting   debts,    and    other    legacies. 
(Cooke  agt.  Meeker,  42  Barb.  533.) 

2.  The  statute  providing  that  no  legacy 
shall  be  paid  until  after  the  expira- 
tion of  one  year  from  granting  letters 
testamentary,  unless  the  same  is  di- 
rected by  the  will  to  be  sooner  paid, 
does   not  stand   in    the    way  of    this 
principle.     (Id.) 
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LEVY. 

1.  The  right  of  a  sheriff  to  sell  the  goods 
of    the    judgment   debtor   within    his 
bailiwick  at  the  time  of  the  receipt 
of  the  execution  by  him,  without  any 
actual  levy,  remains  perfect  as  against 
the  judgment  debtor,  when  no  title  of 
a  bona  fide  purchaser  intervenes  or  is 
set  up.    (Bond  agt.  Willet,  ante,  47. 
Court  of  Appeals.) 

2.  But   the   title   of    any  purchaser  in 
good   faith,    of    such   goods    acquired 
prior  to  the  actual  levy  of  an  execu- 
tion, without  notice  of  such  execution 
being  issued,  shall  not  be  divested  by 
the  fact  that  such  execution  had  been 
delivered  to  an  officer  to  be  executed 
before  such  purchase  was  made  (2  R. 
S.  366.)     (Id.) 

3.  In  this  case  it  was  held  that  an  actual 
levy  was   made   which   defeated   the 
title  of  a  subsequent  bona  fide  pur- 
chaser, without  notice  of  the  execu- 
tion being  issued,  where  the  deputy 
sheriff  immediately  on  the  receipt  of 
the  execution  proceeded  to  the  store 
of  the  defendants  in  the  execution  and 
communicated  his  business  to  one  of 
them,  and  told  him  he  had  an  execu- 
tion against  the  firm  ;  showed  him  the 
execution,  and  told  him  that  he  must 
act   under  it,  and   must  levy  on  the 
property,  and  then  took  up  one  of  the 
billheads  of  the  firm,  and  on  it  made 
a  memorandum  of  levy;  also  made  an 
indorsement  on  the  execution  in  these 
words:    "27th  of   Aug.  1856,  levied 
on  stock  of  dry  goods  in  store  204  and 
206  Sixth  avenue."   Upon  the  promise 
and  engagement  of  said  defendant  to 
permit   the   good?  to  remain  as  they 
were,  he  left  them  in  the  store  and  in 
his  charge.     (Id.) 

4.  It  is  not  an  abandonment  of  a  levy, 
where  the  sheriff  is  stayed  in  his  pro- 
ceedings on  the  execution  and  the  levy 
made  thereunder,  by  an  order  of  the 
court,  if  he  resumes  his  control  and 
dominion    over  the    property    levied 
upon  as  soon  as  the  order  is  vacated. 
(Id.) 

5.  Where  the  sheriff  of  the  county  in 
which    a    vessel    was,    directed    the 
master  to  anchor  and  deliver  to  him 
certain   goods  then  in  bulk  on  board 
the  vessel  described  in  an  attachment, 
and  the  master,  to  save  delay,  made 
himself  a  receiptor  to  the  sheriff  for 
the   goods :    Held,  that   there  was  a 
good  levy,  though  the   hatches  were 
not  opened,  and  the  sheriff  did  not  see 
the    goods  until  the  arrival  of   the 


vessel  at  her  wharf  in  another  county. 
(Taacks  agt.  Schmidt,  18  Abb.  307.) 

6.  The  lien  of  the  United  States,  on 
goods,  for  duties,  and  their  possession 
for  the  purpose  of  the  collection  of 
such  duties,  do  not  divest  a  levy  upon 
the  interest  of  the  owner  of  the  goods, 
subject  to  the  duties.  A  levy  upon 
bills  of  lading  is  not  a  levy  upon  the 
goods,  and  an  agreement  by  the  con- 
signees to  hold  such  bills  of  lading, 
and  the  proceeds  of  the  goods  subject 
to  such  levy  will  not  render  it  effectual 
as  against  third  parties.  (Id.) 


LIBEL  AND  SLANDER. 

1.  Corporations  established  for  the  pur- 
pose   of    transacting    business,    may 
maintain  actions  of  libel,  the  same  as 
individuals,  for  words  affecting  their 
business  or  property,  if  special  dama- 
ges be  alleged  and  proved.  (Shoe  and 
Leather    Bank    agt.     Thompson,   18 
Abb.  413,) 

2.  In  such  an  action  by  a  bank,  allega- 
tions that  divers  neighbors  and  citi- 
zens, to   whom  the  innocence  of  the 
plaintiff    was    unknown,    have,   since 
the  publication,  refused  to  receive  the 
notes   of  the  plaintiff,   and  have  re- 
fused to  have  any  dealings  or  business 
transactions  with  the  plaintiff  in  their 
business  of  banking,  as  they  formerly 
had,  to  the  great  damage  of  the  plain- 
tiff, sufficiently  show  special  damages 
to  sustain  the  complaint  on  demurrer. 
The  remedy  to  make  them  more  spe- 
cific is  by  motion.     The  action  might 
be  maintained  even  without  showing 
special  damage.     (Id.) 

3.  The  complaint,  in  an  action  for  slan- 
der, alleged  that  the  plaintiff  was  the 
eldest  of  three  sons  of  M. ;  that  the 
defendant,  in  a  conversation  with  M., 
and  in  the  presence  of  others,  used  the 
following  false  and  slanderous   words 
concerning  the  plaintiff,  viz :  "  Your 
boys  stole  my  corn,"  meaning  thereby 
the  plaintiff;  it  was  held  that  the  ac- 
tion was  maintainable;  that  the  words 
were  actionable  per  se;  and  the  plain- 
tiff, as  one  of  the  persons  included  in 
the  charge,  could  bring  his  separate 
action  for  the  slander.     (Maybee  agt. 
Fisk,  42  Barb.  326.) 

4.  Held,  also,  that  a  charge  to  the  jury 
that  the  plaintiff  was  entitled  to  re- 
cover, unless  the  jury  should  find  that 
the  defendant, immediately  after  mak- 
ing the  charge,  added,  by  way  of  ex- 
planation, "  I  mean  your  two  young- 
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est  boys,"  to  the  knowledge  of  the 
persons  who  heard  the  words  complain- 
ed of,  was  not  erroneous.  Held, 
further,  that  evidence  to  show  that 
the  two  younger  boys  bad  stolen  the 
corn  of  the  defendant,  shortly  before 
the  speaking  of  the  slanderous  words, 
was  properly  excluded.  (Id.) 

5.  If  one  makes  a  charge,  in  the  pres- 
ence and  hearing  of  others,  which  is 
of  a  slanderous  character,  and  which, 
in  its  naked  form,  would,  by  all  the 
bystanders,  be  naturally  understood  to 
impute  a  crime,  he  is  responsible  for 
the   utterance,    unless   the    language 
used  is  understood  by  all  present  to 
refer  unmistakably  to   a   transaction 
not  criminal,  but  innocent  in  its  char- 
acter;   or    he   adds   an   explanation, 
which  conveys  to  the  bystanders  the 
fact  that  he  does  not  make  a  criminal 
imputation  upon  the  party  pointed  at 
in  his  words.     Hence  it  is  true  that  a 
man  is,  in  this  sense,  and  to  this  ex- 
tenet,  responsible  for  the  hearing  of 
the  bystanders.     If  he  chooses  to  use 
language  that  ex  vi  termini  imputes 
crime,  he  must  be  careful  that,  by  an 
explanation  patent  to  all,  he  removes 
the  sting    and    extracts   the  venom. 
Otherwise,  he  is  held  justly  responsi- 
ble.    (Id.) 

6.  It  is  not  enough  that  the  defendant 
swears  he  made  the  explanation.     It 
must  be  shown    that  the  explanation 
was  heard  and  understood  by  the  hear- 
ers;   since  only  in  that  event   would 
the  words  be  rendered  harmless  in  re- 
spect to  the  person  referred  to.     The 
expression  of  an  opinion,  by  a  judge, 
as  to  the  character  or  effect  of  evi- 
dence, leaving  it  to  the  jury,  notwith- 
standing, to  decide  the  question  sub- 
mitted   to   them,    furnishes   no   valid 
ground  of  exception.     (Id.) 


LICENSE. 

1.  Wine  roots  or  wine  plants,  which  are 
offered  for  sale  by  one  traveling  from 
place    to   place,  are   included  in    the 
terms  "  goods,  or  other  commodities," 
within  the  meaning  of  section  64,  sub- 
division   27,    in    the    U.    S.    internal 
revenue   laws.      ( Best  agt.    Bauder, 
ante,  489.) 

2.  Those  laws  contain  a  direct  prohibi- 
tion against  being  engaged  in  prose- 
cuting or  carrying  on  the  occupation 
of  a  pedlar  without  a  license ;  and  the 
circumstance  that  the  prohibition  is 
for  revenue  purposes  only,   is  of  no 
consequence,  for  in  such  case,  as  well 


as  in  every  other,  a  sale  in  violation 
of  the  prohibition  is'  illegal  and  void, 
and  no  action  can  be  maintained  upon 
it  for  the  purchase  price  of  the  article 
sold.  (Id.) 

3.  A  penalty  implies  a  prohibition, 
though  there  are  no  prohibitory  words 
in  the  statute.  (Id.) 

LIEN. 

1.  The  mortgage  first  recorded  is  pre- 
sumptively the  prior  lien,  and  entitled 
to  the  surplus  on  a   foreclosure   and 
sale.    (Freeman  agt.  Schroeder,  ante, 
263.) 

2.  This  presumption  may  be  overcome  by 
proof  that  the  mortgage  first  recorded 
was  not,  by  verbal  agreement  between 
the  mortgagor  and  mortgagee,  to  be- 
come operative  until  the  whole  con- 
sideration was  paid,  and  that  the  sec- 
ond mortgage  was  delivered  and  re- 
corded before  such  payment.     (Id.) 

3.  An  agreement   between    the   second 
mortgagee  and   the   mortgagor,   that 
the    mortgage   should    be   second    in 
order  as  a  lien  to  another  outstanding 
mortgage,  is  valid,  and  the  assignee 
of  such  second  mortgage  has  no  equity 
to  disturb  the  prior  lien  of  the  out- 
standing mortgage  greater  than  his 
assignor.     (Id.) 

See  CREDITOR'S  ACTION,  1,  2,  3, 11. 
See  ASSIGNMENT,  1. 


MARINE  COURT. 

1.  The  unauthorized  appearance  of  an 
attorney  of  the  supreme  court,  for  a 
defendant   not    served    with   process, 
will    not   confer   jurisdiction    on   the 
marine  court  of  the  city  of  New  York, 
so  as  to  prevent  the  defendant   from 
going  into  the  merits  of  the  original 
controversy,  in  an  action  on  the  judg- 
ment rendered  by  the  marine  court. 
(Porter  agt.  Branson,  ante,  292.) 

2.  The  marine  court  is  not  a  court  of 
record  for  all  purposes,  and  attorneys 
at  law,  as  such,  belong  only  to  courts 
strictly  courts  of  record,  except  when 
otherwise  expressly  provided  by  stat- 
ute.    (Id.) 

MARRIED  WOMEN. 

1.  Where  tradesmen  sell  goods  to  a  mar- 
ried woman  upon  her  husband's  ac- 
count, after  notice  from  him  not  to  do 
so,  they  cannot  recover  a£  him  there- 


538 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


for,  unless  they  show  a  subsequent 
promise  by  him  to  pay, or  that  the  goods 
sold  were  necessary  and  suitable  to  her 
condition  in  life,  and  that  she  was  not 
otherwise  provided  for  by  her  husband. 
If  the  husband  has  given  notice,  the 
burden  of  proof  is  upon  the  plaintiffs, 
to  show  that  the  goods  sold  were  neces- 
sary, and  not  provided  otherwise  by  j 
the  husband.  (Tkeriott  agt.  Bagioli, 
9  Bosw.  578.) 

2.  Where  an  answer  to  a  complaint  upon 
a  promissory   note    alleges   that   the 
maker  is  a  married  woman,  it  is  suffi- 
cient as  a  confession  and  avoidance, 
and  the  plaintiff  may  be  compelled  to 
reply  to  such  answer,  showing  the  con- 
sideration, and  that  the  note  was  for 
the   benefit  of  her  estate.     (Scudder 
agt.  Gori,  18  Abb.  223.) 

3.  Where  a  married  woman  makes  her 
promissory  note,  it  does  not  import  a 
consideration,  and  is  not  per  se  nego- 
tiable.    (Id.) 

4.  The  Lawe  of  1860  and  1862  have  not 
permitted  a  married  woman  to  give  an 
accommodation  note ;  and  a  bona  fide 
purchaser  or  holder  for  value  cannot 
recover  upon  it  against  her.     (Id.) 

5.  Where    evidence  is   offered   to   show 
that  the  defendant,  a  married  woman, 
has  sued  and  been  sued  in  her  own 
name,  it  is  competent  upon  the  issue 
of  marriage,  and  it  is  error  in  the  court 
to  reject  such  evidence  and  withdraw 
the  question  from  the  jury.     (Id.) 

6.  Where,   in  an  action  against  a  hus- 
band and  wife,  the  complaint  claims 
damages  against  both  jointly,  the  an- 
swer may  properly  be  verified  by  the 
husband  only,  even  though  the  con- 
tract sued  on  related  to  the  separate 
estate   of    the   wife.      (Hartley   agt. 
James,  18  Abb.  299.) 

7.  Where  an  agreement  was  made  pre- 
vious to  1860  between  a  married  wo- 
man, with  the  knowledge  and  consent 
of  her  husband  and  a  third  person,  for 
personal  services  to  be  rendered  by  her 
to  the   latter,   who   agreed   that   she 
should  be  paid  what  her  services  were 
really  worth,  gave  to  the  wife  no  title 
to  her  earnings,  in  her  own  right.     IB 
law  they  belong  absolutely  to  the  hus- 
band, and  the  promise  to  pay  her  is, 
in  law,  a  promise  to  pay  the  husband. 
The  common  law  still  controls  the  re- 
lation  and    risrhts    of    husband    and 
wife,  except  where  those  rights  have 
been  modified  or  changed  by  statute. 
(Woodbeck  agt.  Havens,  42  Barb.  66.) 


8.  There  was  no  statute  in  this  State, 
giving  a  married  woman  the  right  to 
perform  labor  or  services  on  her  sole 
and  separate   account,   until   that  of 
March  20,   1860.      And   that  statute 
does  not  operate  to  divest  a  husband 
of  his  right  to  the  wife's  earnings  for 
services  previously  rendered.     (Id-) 

9.  A  wife  cannot  maintain  an  action  to 
recover  pay  for  her  services,  as  trustee 
of  an   express  trust;    there   being   in 
respect  to  such  claim,  no  such  relation 
between  husband  and  wife  as  trustee 
and  cestui  que  trust.     (Id.) 

10.  Where  a  married  woman  having  a 
separate  estate  and  transacting  busi- 
ness on  her  own  account,  by  her  hus- 
band as  her  agent,  employs  attorneys 
to  commence  suits  upon  accounts  grow- 
ing out  of  the  wife's  business,  the  sep- 
arate  estate  of  the  wife  is  liable  for 
such  services  rendered  by  the  attor- 

i  neys  as  are  found  to  have  been  for  the 
benefit  of  the  wife  and  her  separate 
estate.  (Owen  agt.  Cauley,  42  Barb. 
105.) 

11.  If  the  suits  and  proceedings  were 
instituted  for  the  purpose  of  benefit- 
ting   the  wife's   separate  estate,   the 
fact,  that  they,  or  some  of  them,  were 
unsuccessful,  is  not  of  controlling  im- 
portance, on  the  question  of  the  lia- 
bility of  her  separate  estate.     (Id.) 

12.  A  married  woman  may  act  as   the 
agent  of  her  husband,  and  such  agency 
may  be  created  verbally  or  by  writing. 
The  addition  of  a  seal  to  the  writing 
appointing  her,  will  not  have  the  effect 
to  destroy  the  agency.  (Goodwin  agt. 
Kelly,  42  Barb.  194.) 

13.  The  acts  of  1848  and  1849,  for  the 
more  effective  protection  of  the  prop- 
erty of  married  women,  are  remedial 
statutes,  and  must  receive  a  liberal  and 
beneficent  interpretation,  so  as  to  give 
effect  to  the  intention  of  thelegislature, 
notwithstanding  some   of  the    results 
may  seem  to  proceed  beyond  the  letter 
of  the  acts.      (Goss  agt.   Cahill,  42 
Barb.  310.) 

14.  The  manifest  intention  was  to  enable 
married  women  to  take,  hold,  and  use 
and  enjoy  real  and  personal  property 
obtained  in  the  way  prescribed  in  the 
statute,  and  also  to  grant,  devise,  and 
convey  the  same,  to  the  same  extent, 
and   with    the  like  effect,  as  if  they 
were  sole  and  unmarried.     Incidental 
to  the  right  of  property  and  the  power 
of  disposition,  is  the  power  to  improve 
it  and  increase  its  value.     A  like  inci- 
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dent  to  the  use  of  real  property,  is  the 
right  to  the  increased  value,  whether 
it  proceeds  from  improvements  put 
upon  it  by  the  owner,  or  from  a  risu  in 
value.  (Id.) 

15.  A    married    woman    who    borrows 
money  upon  the  credit  of  her  separate 
estate,  makes  valuable  improvements 
upon  it,  and  thus  enhances  its  value 
beyond  the  costs  of  expenditure,  does 
not  derive  the  enhanced  value  by  any 
of  the  ways  mentioned  in  the  statute, 
but  takes  it  as  an  incident  and  as  a 
part  of  the  property  itself.     Such  im- 
provement  and   enhanced   value,    al- 
though  it   be  deemed    the  fruits  and 
results  of  the  wife's  skill  and  labor, 
ought  not  to  ensue  to  the  benefit  of  the 
husband  and  his  creditors,  for  the  rea- 
son that  the  improvements  are  blended 
with  and  have  become  a.  part  of  the 
property  itself,  and  no  new  property 
has    been   created   or   acquired.     The 
value,  or  the  equivalent  in  money,  has 
been    enlarged,    but    the    lands — the 
property — is  still  the  same.     (Id.) 

16.  A  husband  and  wife,  being  in  desti- 
tute circumstances,  the  wife  purchased 
land,  borrowed  money  and  built  upon 
it,  managed   it   with   skill   and   good 
fortune,    without    the    interference  or 
assistance  of  the  husband,  and  all  the 
value  it  had,  over  and  above  the  in- 
cumbrances,  was  due  to  her  good  man- 
agement and  the  rise  in  the  value  of 
real  property  in  the  vicinity,  together 
with  the  use  of  her  real  and  personal 
property.     Held,  that   there   was  no 
measure   by  which    the    value  of  the 
wife's  services  could  be  separated  and 
estimated,  and,  therefore,  they  did  not 
constitute    property   as  to    which  the 
husband,  or  his  creditors,  could  have 
any  legal  or  equitable  rights.     (Id.) 

17.  A  married  woman  claiming  the  bene- 
fit of  our  statutes,  passed  in  1848  and 
1849,  for  the  more  effectual  protection 
of  the  rights  of  married  women,  must 
show  that  she  was  a  resident  of  this 
state  at  the  time  and  under  circum- 
stances to  entitle  her  to  such  benefit. 
A  person  coming  to  this  state.,  from  a 
foreign   country,  six   years  ago,    and 
who  has  since  resided  here,  is  entitled 
to  the  full  benefit  of  all  our  local  stat- 
utes governing  the  rights  of  citizens. 
(Savage  agt.  O'Neil,  42  Barb.  374.) 

18.  The  acts  of  1848  and  1849  did  not, 
and  could  not,  take  away  the  right  of 
a  husband,  married    in    1847,   in   his 
wife's  personal  property  and  choses  in 
action.     The  disability  of  coverture, 


which  existed  at  common  law,  pre- 
cluding husband  and  wife  from  con- 
tracting with  each  other,  was  nou 
taken  away  by  those  statutes,  but  still 
exists.  (Id.) 

19.  In  the  absence  of  proof  on  the  sub- 
ject, the  presumption  is  that  the  same 
laws,  in  relation  to  husband  and  wife, 
and     their    relative    rights,    existed 
throughout   the    civilized   world    that 
prevailed  here,  at  common  law,  before 
the  passage  of  the  acts  of  1848  and 
1849.     (Id.) 

20.  It  was  impossible,  at  common  law, 
and  still  is,  for  husband  and  wife  to 
make   any   valid   contract   with   each 
other.     And  the  rule  in  respect  to  all 
grants,  conveyances,  gifts  pr  transfers 
from   husband  to  wife,  remains  as  it 
was  at  common  law.     All  such  trans- 
fers of  real  or  personal  property  are 
absolutely    void.     Accordingly    held, 
that  a  pretended  sale  by  a  husband  to 
his  wife,  of  a  stock  of  goods  in  a  store, 
being  null  and  void,  passed  no  title  to 
the  wife,  but  the  property  remained 
his,  and  might  lawfully  be  levied  on  by 
his  creditors,  upon  execution.     (Id.) 

21.  Where  a  married  woman  brings  an 
action  for  the  conversion  of  personal 
property,  and  a  judgment  is  rendered 
against  her  for  costs,  she  is  not  liable 
to  arrest  upon  execution  issued  against 
her  person  for  the  costs.     (Hovey  agt. 
Starr,  42  Barb.  435.) 

22.  Although  section  288  of  the  code  was 
intended  to  establish  the  general  rule 
that,  in  an  action  in  which  the  defend- 
ant shall  be  liable  to  be  arrested,  the 
plaintiff  himself  shall  be  liable  to  an 
execution  against  the  person,  in  case 
judgment  be  rendered  against  him,  yet 
the  rule  thus  established  does  not  em- 
brace those  cnses  in  which,  by  other 
provisions  of  the  code,  the  same  party 
plaintiff  would  not  be  liable  to  arrest 
if  he  were  the  defendant.     (Id.) 

23.  Where  a  married  woman,  receiving 
a  sum  of  money,  as  a  preferred  credi- 
tor, under  the  assignment  of  her  hus- 
band, embarks  it  in  trade,  in  a  busi- 
ness under  the  control  of  her  husband 
and  carried  on  by  him  in  his  own  name 
as"  agent,7'  commingling  it  with  the 
avails  of  his  labor,  she  deprives  her- 
self of  the  shield  provided  by  the  acts 
of  1848  and  1849  "  for  the  more  effect- 
ual protection  of  the  property  of  mar- 
ried women,"  and  subjects  it  to  the 
claims    of    her    husband's    creditors. 
(Buckley  agt.  Wells,  42  Barb.  56<J.) 
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24.  A  wife  cannot  maintain  an  action 
against  her  husband  to  recover  dama- 
ges for  slander.     The  legislature  did 
not  intend,  by  section  114  of  the  Code 
of  Procedure,  nor  by  section  3  of  chap 
172  of  the  laws  of  1862,  to  change  the 
common  law  rule  as  to  the  disability 
of  husband  and  wife  to  sue  each  other 
at    law.     (Fretchy  agt.   Fretchy,   42 
Barb.  641.) 

25.  A   married  woman  cannot  sue  he* 
husband  at  law.    Therefore,  a  married 
woman  living  apart  from  her  husband, 
cannot  maintain   an -action  of  eject- 
ment,   to   recover   leasehold    premises 
which  are  her  separate  property,  and 
of  which  he  holds  possession.     (DALY, 
J.  dissenting.)     (Gould  agt.  Gould, 
ante,  441.) 

MAYOR. 

See  MUNICIPAL  COEPORATIONS,  3. 

MORTGAGE. 

1.  A  second,  assignee'of  a  mortgage  of 
land  does  not,  by  recording  his  assign- 
ment, obtain  a  title  to  the  mortgage, 
valid  as  against  one  having  a  prior 
unrecorded  assignment.     A  purchaser 
of  a  mortgage  is  not  a  purchaser  of 
"real  estate,"  within  the  meaning  of 
the  recording  act.     (Hoyt  agt.  Hoyt, 
8  Bosw.  511.) 

2.  Where  a  note  is  given  in  payment  of 
land,  with  an  agreement  that  on  de- 
fault of  payment  of  the  note  the  land 
may  be  sold,  the  note  is  not  a  mort- 
gage within  the  meaning  of  1  Revised 
Statutes,    749,  section  4,    and  in    an 
action. against  executors  upon  such  a 
note,  evidence  of  such  agreement,  in 
defence,  should  be  excluded.    (Wright 
agt.  Holbrook,  18  Abb.  202.) 

3.  If  the  owner  of  a  mortgage  assigns 
the  same,  and  subsequently  acquires 
the  title  to  the  mortgaged  premises, 
he   takes  them  subject  to  the  charge 
created   by  the  mortgage.     In   other 
words,  he  occupies  the  place   of  the 
mortgagor,  and  the  account  between 
him  and  the  assignee  should  be  stated 
as  between  mortgagor  and  mortgagee. 
Over  payments  made  by  him  under  a 
mutual   mistake,    or   from    erroneous 
computations,    though    in    a    certain 
sense  voluntary,  are  not  so  in  the  sense 
which  precludes  their  being  recovered 
back.  ( Thompson  agt.  Otis,  42  Barb. 
461.) 

See  FLEDGE,  1, 


MORTGAGE  FORECLOSURE. 

1.  A  mortgage  by  a  purchaser  in  pos- 
session of    land  under  an  executory 
contract  of  sale,  although  purporting 
to  convey  the  land  itself,  is  ineffectual 
to  transfer  the  subsequently  acquired 
legal  title.     It  may,  however,  be  en- 
forced in  equity  and  made  a  charge 
upon   the   legal   title   afterwards  ac- 
quired   by    the    mortgagor   or    those 
claiming  under  him,  having  notice  of 
the    mortgagee's    equity.      (Stewart 
agt.  Hutchinson,  ante,  181.) 

2.  The  foreclosure  of  such   a  mortgage 
before  the  mortgagor  has  obtained  the 
legal  title,  will  only  operate  to  trans- 
fer the  debt  to  the  purchaser,  and  con- 
stitute him  the  assignee  in  equity  of 
the  mortgagor's   contract   for  its  se- 
curity.    (Id.) 

3.  After  the  mortgagor  has  parted  with 
all  his  interest  in  the  land,  he  is  no 
longer  a  necessary  party  to  a  suit  in- 
stituted to  make  the  mortgage  debt  a 
charge  upon  the  subsequently  acquired 
legal  title.     (Id.) 

4.  Where  the  facts  stated  in  the  com- 
plaint entitle  the  plaintiff  to  relief  in 
equity,  a  demurrer  will  not  lie,   be- 
cause he  had  not  asked  for  it  in  the 
form  in  which   he   is  entitled  to  it. 
(Id.) 

5.  The  mortgage   first  recorded  is  pre- 
sumptively the  prior  lien,  and  entitled 
to   the  surplus   on   a  foreclosure  and 
sale.    (Freeman  agt.  Schroeder,  ante, 
263.) 

6.  This   presumption  may  be  overcome 
by  proof  that  the  mortgage  first  re- 
corded was  not,  by  verbal  agreement 
between  the  mortgagor  and  mortgagee, 
to  become  operative  until  the   whole 
consideration  was  paid,  and  that  the 
second  mortgage   was   delivered    and 
recorded  before  such  payment.     (Id.) 

7.  An  agreement    between   the   second 
mortgagee   and   the   mortgagor,   that 
the   mortgage   should    be    second    in 
order  as  a  lien  to  another  outstanding 
mortgage,  is  valid,  and  the  assignee 
of  such  second  mortgage  has  no  equity 
to  disturb  the  prior  lien  of  the  out- 
standing  mortgage   greater  than  his 
assignor.     (Id.) 

8.  Where  an  action  is  tried  before  the 
court,  without  a  jury,  the  only   au- 
thority for  entering  judgment  is  the 
decision  of  the  judge  who  tried  the 
cause.     A  reference   to  compute  the 
amount  of  the  recovery,  if  not  autho- 
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rized  by  the  decision,  is  irregular. 
(Chamberlain  agt.  Dempsey,  9  Bosw. 
212.) 

9.  Where  on  the  trial  by  the  court  alone, 
of  an  action  for  the  foreclosure  of  a 
mortgage,    the    judge   omits    to    de- 
termine the  amount  due  to  the  plain- 
tiff, or  to  direct  that  there  be  a  refer- 
ence to  ascertain  it,  and  a  reference 
for  that  purpose  is  ordered  on  an  ap- 
plication to  another  judge,  a  judgment 
entered  on  the  report  of  the  referee 
so  appointed  is  not  only  irregular,  but 
erroneous ;    it  is  substantially  a  mis- 
trial, and  on  appeal  the  judgment  will 
be  reversed.     (Id.) 

10.  The   plaintiff  in  an  action   for  the 
foreclosure  of  a  mortgage,  on  the  pay- 
ment or  tender  to  him  of  his  mortgage 
debt  and  costs,  can  make  no  equita- 
ble or  effectual  resistance  to  a  claim 
for  subrogation,  on   the  part  of  any 
one  who  has  an  interest   in  the  pro- 
perty, which  can  only  be  saved  by,  or 
which  would  be  seriously  endangered 
without    the    proposed    substitution. 
(McLean  agt.  Tompkins,  18  Abb.  24.) 

11.  Where   an  order  is  made  directing 
that  one  of  the  defendants  in  an  action 
of   foreclosure   be   subrogated   to  the 
plaintiff's  rights  on   payment  of  the 
debt   and   costs,    for   the   purpose    of 
saving  an  apparent  equity,  where  such 
equity  is  disputed  by  other  defend- 
ants,   having  adverse    interests,    the 
court  will  go  no  further  than  to  direct 
the  subrogation  on  such  terms  as  may 
be  just,  leaving  the  conflicting  claims 
to  be  determined  by  future  adjudica- 
tion.    (Id.) 

12.  It  is   not   a  valid  objection  to   the 
subrogation  of   a  defendant  in  fore- 
closure in  place  of  the  plaintiff,  that 
the  sale  may  be  abandoned,  and  sub- 
sequent incumbrancers  miss  their  op- 
portunity   of    reaching    the    surplus 
moneys.     (Id.) 

13.  If  the  court  has   power  to  require 
the   holder   of    a  judgment   of    fore- 
closure to  proceed   and  sell  the  mort- 
gaged premises,  it  will  be   exercised 
only  in  extraordinary  cases.     (Id.) 

14.  In  an  action  to  redeem  real  property 
from  a  mortgage,  brought  after  a  sup- 
posed  foreclosure   of    the    mortgage, 
under  which  foreclosure  the  mortgagee 
had  bid  in  the  property;  the  grantees 
of  such  mortgagee  being  in  possession, 
are  necessary  parties,  and  are  to  be 
treated  as  assignees  of  the  mortgage 
in  proportion  to  their  interests.   Held, 


also  in  this  case,  that  the  redemption 
money  shall  be  distributed  among 
them  on  the  basis  of  their  purchase 
money,  and  in  the  order  of  the  con- 
veyance. (Davis  agt.  Duffie,  18 
Abb.  360.) 

15.  Where  S.,  previous  to  his  marriage, 
mortgaged  certain  property  to  secure 
the  payment  of  the  purchase  money, 
a  portion  of  the  mortgaged  money  be- 
ing, by  the  condition  of  the  mortgage, 
agreed  to  be  paid  to  extinguish  a  prior 
mortgage  on  the  premises,  and  upon  a 
foreclosure  of  the  first  mortgage,   in 
chancery,  the  premises  were  sold  by  a 
master,  and  conveyed  to  a  purchaser 
from  whom  the  defendant  derived  title 
thereto;  held,  that  the   circumstance 
that  the  wife  'of  S.  was  not  made  a 
party  to  the  foreclosure  suit  was  not 
sufficient   to  enable   her  to   maintain 
ejectment   for  her  dower;  her  reme- 
dy, if  any,  being  by  an  action  to  re- 
deem.  (Smith  agt.  Gardner,  42  Barb. 
356.) 

16.  While  a  mortgage  is,  in  equity,  a 
mere  lien,  it  is  still  such  a  lien  that  on 
a  foreclosure  it  ripens  into  a  title — 
extinguishing  that  of   a  mortgagor. 
And  this  not  only  in  faVor  of  the  mort- 
gagee, but  also  of  the  purchaser  at  the 
foreclosure   sale,    and  of  all  persons 
afterwards  claiming  under  him.     (Id.) 

17.  Where  the  mortgagee  enters  under 
a  foreclosure,  or  after  forfeiture  cf  the 
estate,  and  by  virtue  of  his  rights  as 
mortgagee,  the  right  of  dower  of  the 
mortgagor's  wife   must  yield   to  the 
mortgagee's    superior    title;    for,    as 
against  the  title  under  the  mortgage, 
the  widow  has  no  right  of  dower,  and 
the  equity  of  redemption   is  entirely 
subordinate  to  that  title.    If  the  mort- 
gagee enters  under  a  foreclosure,  he  is 
in  under  his  mortgage.     The  interest 
remaining   in    the    mortgagor    is   an 
equity,  which  the  foreclosure  cuts  off; 
leaving    the,   title    conveyed    by   the 
mortgage  absolute.     (Id,) 

18.  Where  a  mortgagee  and  purchaser 
.  under  a  statute  foreclosure,  retains  in 

his  hands  surpltis  moneys  arising  from 
the  sale,  after  demand  made  by  the 
next  oldest  judgment  creditor  who  is 
apparently  entitled  to  it,  without  giv- 
ing auy  reason  for  retaining  such 
fund,  he  retains  it  at  the  peril  of  pay- 
ing costs  and  interest  .  personally, 
although  the  mortgagor  and  junior 
judgment  creditors  at  the  same  time 
also  demand  from  him  such  surplus, 
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claiming     to    be     entitled     thereto. 
(  Bevier  agt.  Schoonmaker,  ante,  411.) 

See  CONVICTS,  1.  2,  3. 
See  USURY,  4,  5. 
See  COSTS,  13. 

MORTGAGE  OF  CHATTELS. 

1-  Where  property  consisting  of  tools  and 
stock  in  trade  embraced  in  a  chattel 
mortgage  is  left  in  the  possession  of 
the  mortgagor,  pursuant  to  an  agree- 
ment between  him  and  the  mortgagee, 
made  at  the  time,  that  be  may  go  on 
with  it  as  before,  and  self  it,  so  as  to 
support  his  wife  and  children,  the  mort- 
gage, for  this  reason  is  fraudulent  and 
void.  \(Marston  agt.  Vultee,  8  Bosw. 
129.) 

2.  Upon  uncontradieted  evidence  of  such 
an  agreement,  it  is  error  to  submit  it 
to  a  jury  to  determine  as  a  question  of 
fact,  whether  the  mortgage  was  made 
in  good  faith  and  without  intention  to 
hinder,  delay,  or  defraud    creditors. 
(Id.) 

3.  Creditors,  on  whose  behalf  the  attor- 
ney of  their  debtor  has,  without  au- 
thority from  them,  received  a  chattel 
mortgage  made  by  the  debtor  in  their 
favor,  may  ratify  the  act  by  a  subse- 
quent assent, and  enforce  the  mortgage. 
(Brown  agt.  Platt,  ti  Bosw.  324.) 

4.  Where  a  debtor,  at  one  time,  makes 
several  mortgages  upon  the  same  chat- 
tels  to   secure    several    creditors,  the 
refusal  of  one  of  them,  on  being  in- 
formed of  the  mortgage  to  him,  to  ac- 
cept it,  does  not  impair  other  mort- 
gages  accepted    by    other   creditors. 
(Id.) 

5.  The  objection  that  a  chattel  mortgage 
executed  in  another  State  was  void  for 
illegally  reserving  the  right  to  retain 
possession    and    to   sell   the    goods  as 
part  of  the  mortgagor's  stock  in  trade, 
cannot  be  raised  on  appeal  from  a  judg- 
ment, if  not  taken  at  the  trial.     Nor 
can  such  a  ground  of  objection  be  avail- 
able where  the  mortgagor,  before  any 
creditor  questioned  the  validity  of  the 
mortgage,  delivered  the  chattels  to  the 
mortgagee,  waiving  his  claim  to  the 
possession  and  to  the  period  of  credit, 
and   authorizing  an   immediate   sale. 
(Id.) 

6.  By  the   law  of  1833,  which    requires 
chattel  mortgages  to  be  re-filed  annu- 
ally, "  together  with  a  statement  ex- 
hibiting the  interest  of  the  mortgagee 


in  the  property  thereby  claimed  by 
him  by  virtue  thereof,"  a  statement 
is  sufficient  which  annexes  and  refers 
to  another  document  filed  with  it,  if 
the  two  papers  read  together  in  con- 
nection with  the  original  mortgage, 
disclose  the  interest  of  the  mortgagee 
intelligibly.  (Beers  agt.  Waterbury, 
8  Bosw.  396.) 

7.  A   chattel   mortgage    which,   by  its 
terms,  was  given  to  secure  the  payment 
of  notes,  and  also  to  secure  the  mort- 
gagee against  outstanding  liabilities, 
on  re-filing  it,  the  statement  annexed 
was  that  the    amount  of   the   unpaid 
notes  constituted  the  amount    of  the 
mortgagee's  interest,  and  made  no  ref- 
erence to  any  claim  as  to  the  outstand- 
ing liabilities.     Such  outstanding  lia- 
bilities then  in  fact  existed,  and  a  copy 
of  an  agreement  between  the  parties, 
which  was  annexed  and  filed  with  the 
statement,  and  refered  to  in  it,  stated 
that  the  mortgage  was  given  to  secure 
such  outstanding  liabili.ies;  but  this 
agreement  was  made  some  months  be- 
fore the  making  and  filing  of  the  state- 
ment;, held,  that  as  against  subsequent 
purchasers,  the  renewal  of  the  mort- 
gage was  good  as  to  the  amount  claim- 
ed as  due  upon  the  notes;  but   it  was 
Dot  good  as  to  any  of  such  outstanding 
liabilities.     (Id.) 

8.  The  validity  of  the  amount  stated  in 
a  chattel  mortgage,  is  not  affected  by 
a   subsequent  understatement   of  the 
amount ;  but  the  mortgagee  cannot,  as 
against  the  parties  designed  to  be  pro- 
tected by  the  statute,  claim  that  any 
greater  sum   is   secured  by  the  mort- 
gage than  is  mentioned,  in  terms  or  by 
intelligible    reference,    in    his  state- 
ment.    (Id.) 

9.  To  render  such  a  defective  statement 
sufficient  as  against  subsequent  pur- 
chasers, actual  notice  of  the  facts,  not 
merely  of  the  mortgage,   but  of  the 
actual  amount  for  which  the  mortgage 
is    held    as   security  when    they  pur- 
chased, is  required.     (Jd.) 

10.  Where  a  chattel  mortgage  "i-is  given 
to  secure,  among  other  thi :,(.'-.  liabil- 
ities  of    the    mortgagor   as.-utiied   by 
the  mortgagee,  and  the  svhedule  an- 
nexed specified   in mey  paid  !\>r  taxes 
to  ti.e  amount  of.  #300,  and   the  com- 
plaint   in    a:,  action  to   foreclose   the 
mortgage  claimed  only  the  payment 
so  specified  ;  but  on  the  trial  proof  was 
received,    without   objection,    of    the 
payment  of  another  tax,  and  its  re- 
covery was  allowed,  held,  tha*  this  was 
error,  for  as  against  subsequent  pur- 
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chasers  not  having  any  notice  of  the 
mistake,  by  which  the  other  tax  was 
omitted,  only  the  amount  specified  in 
the  schedule  could  be  recovered.  (Id.) 

11.  The  purchaser  of  personal  property 
upon  which   there  is  a  valid   chattel 
mortgage,   who   consumes   or    sells   a 
part  of  the  property,  so  that  what  re- 
mains does  not  produce  sufficient  to 
satisfy   the   mortgage   debt,   may   be 
held  personally  liable  for  the  defici- 
ency.    And  this  is  so,  though  he  took 
the  property  in  hostility  to  the  mort- 
gage, and  denying  that  it  was  an  ex- 
isting lien.     (Id.) 

12.  Tn   an  action   by   a   mortgagee   of 
chattels  to  foreclose  the  mortgage  and 

1  to  obtain  a  personal  judgment  for  the 
debt,  subsequent  purchasers  of  the 
mortgaged  property  cannot  avail  them- 
selves of  a  demand  in  favor  of  the 
mortgagor,  against  the  mortgagee  as 
a  counter-claim.  (Id.) 

13.  A  leasing  of  chattels  for  a  specified 
rent,  with  an  agreement  for  the  sale 
of  them,  is  not  a  conditional  sale,  nor 
is  the  contract  for  hire  a  chattel  mort- 
gage, to  the  vendors,  requiring  to  be 
filed  under  the  statute  to  give  it  val- 


idity. 
353.) 


(Acidig  agt.  Eifler,  18  Abb. 


14.  If  property  mortgaged  is  in  the  pos- 
session of  a  third  person,  an  immediate 
delivery  is  not  necessary.     (Goodwin 
agt.  Kelly,  42  Barb.  194.) 

15.  Where  the  vendor  was  absent,  and 
the  property  sold  was  in  the  ware  room 
formerly   occupied    by    him    and    his 
partner,  B.,  but  then  occupied  by  such 
partner  only ;    and  shortly  after   the 
execution  of  the  bill  of  sale,  the  pur- 
chaser demanded  the  goods  of  B.,  but 
upon    his   claiming   the    payment   of 
commissions  on  the  sale  to  the  pur- 
chaser, before  he  would   give  up  the 
property,  and  suggesting   that    there 
was  a  prospect  of  his  selling  a  portion 
of  it,  the  property  was  left  with  him  : 
Held,  that  the  above  rule  was  applic- 
able to  the  case.     (Id.) 

16.  To  avoid  a  mortgage  on  account'of  a 
fradulent   intent  on  the  part  of  the 
mortgagor   to   hinder    and   delay   his 
creditors,  a  fraudulent  intent  on  the 
part  of  the  mortgagee  also,  must  be 
shown.     It  is  not  enough  to  show  that 
the  mortgagor  made  it  with  the  pur- 
pose of  hindering   and  delaying  his 
creditors;    but   the    mortgagee    must 
have  participated  in  that  purpose  and 


tent.      (Carpenter    agt.    Muren,    42 
Karb.  300.) 

17.  Including,  in  a  mortgage,  debts  duo 
or  alleged   to   be  due    to  others,  the 
mortgagee  at  the  same  time  giving  his 
parol  undertaking  to  pay  those  debts, 
will  not,  of  itself,  make  the  mortgage 
fraudulent  per  se.     In  connection  with 
other  circumstanced,  that  fact  might 
be  some  evidence  of  a  fraudulent  in- 
tention,  but   nothing  more.     So,  in- 
cluding in  a  mortgage  a  debt  to  be- 
come due  from    the   mortgagor   at   a 
future  day,  is  not  a  fraudulent  act  in 
itself.     (Id.) 

18.  A  mortgage  upon  logs  and  lumber 
did  not  authorize  the  mortgagor  to  sell 
the  property,  but,  in  effect,  provided 
that  the  lumber  mortgaged,  and  that 
which   should   be  manufactured  from 
the  logs,  should  be  delivered  to  the 
mortgagees  and  received  by  them  at  a 
price  which  they  had  previously  paid 
the  mortgagor   for  such  lumber,  and 
the  value  thereof  should  be  applied  on 
the   mortgage  debt.     Held,  that  the 
mortgage  was  not  fraudulent  in  law. 
(Johnson  agt.  Curtiss,  42  Barb.  588.) 

19.  W.  being  indebted  to  the  plaintiffs, 
in  order  to  secure  the  payment  of  the 
debt,    executed  a   mortgage 'to  them 
upon  a  quantity  of  saw-logs  and  lum- 
ber, accompanied  by  a  verbal  agree- 
ment that  W.  should  manufacture  and 
deliver  the  lumber  to  the  mortgagees, 
who  were  to  advance  to  W.  a  portion 
of  the  value  of  the  lumber  in   cash, 
and  apply  the  residue  upon  the  mort- 
gage— the  object  of  the  arrangement 
being  to  secure  the  plaintiff's  claim 
against  W.,  and  at  the  same  time  to 
enable  him  to  proceed  with  his  busi- 
ness,  and  thereby  pp.y  the   plaintiffs 
their  debt.     Held,  that  this  transac- 
tion was  not  so  absolutely  fraudulent, 
even  as  to  creditors,  as  to  justify  the 
court  in  refusing  to  submit  the  ques- 
tion of  fraud  to  the  jury.     (Id.) 

20.  That  it  was  a  proper  case  for  the 
jury  to   pass  upon,  and  to  determine 
from   all   the    evidence    whether    the 
transaction  was  consistent  with  hon- 

•  esty  and  fair  dealing,  or  whether  it 
was  intended  as  a  mere  cover  to  enable 
the  mortgagor  to  keep  his  creditors  at 
bay,  and  to  prevent  the  collection  of 
their  debts.  (Id.) 


MOTION. 
1.  A  motion  to  modify  a  judgment  of  the 


received  the  mortgage   with  that  in-  i     special  term,  or  to  excuse  the  literal 
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performance  of  its  requirements,  must 
be  made  at  the  special  term,  and  not 
at  the  general  term.  (Davis  agt. 
Puffie,  8  tfosjc.  691.) 

2.  Upon  a  mere  non-enumerated  motion, 
the  court  has  power  to  dispose  of  any 
question  which  arises,  even  to  the  ex- 
tent of  setting  aside  releases,    over- 
turning deeds  and  judgments,  without 
the  aid  of  a  jury.     But   in   cases  of 
moment  and  difficulty,  the  court  may, 
in  its  discretion,  require  that  the  mat- 
ters in  controversy  be  determined  by 
action.     (McLean  agt.  Tompkins,  18 
Abb.  24.) 

3.  If  an  affidavit  made  for  the  purpose 
of  a  motion,  contains  scandalous  and 
impertinent  matter,  the  remedy  is  not 
to  strike  out  the  objectionable   part, 
but  to  suppress  the  affidavit,  and  a  mo- 
tion to  do  so  should  not  be  entertained 
until  the  affidavit  is  offered  to  be  read. 
Where,  however,  the  motion  to  strike 
out  such  part  is   granted  before   the 
affidavit   is  presented,  if  the  matter 
struck  out  be  such  as  would  have  ren- 
dered it  proper  to  suppress  the  affida- 
vit, the  court  will  not  on  appeal  re- 
verse the  order  striking  it  out.     (Op- 
dyke  agt.  Marble,  18  Abb.  375.) 

See  NOTICE,  3. 

See  INJUNCTION,  1,  2. 

MUNICIPAL  CORPORATIONS. 

1.  In  an  action  against  a  municipal  cor- 
poration for  injuries  arising  from  a  de- 
fective building,  the  title  of  the  cor- 
poration is  not  sufficiently  proved  by 
evidence  of  a  sign  upon  it,  designating 
it  as  "Primary  School  No.   11,"  and 
that  such  sign  had  been  on  it  ten  years, 
and  that  it  was  used  for  a  public  school 
during  that  time.     (Tern/  agt.  The 
Mayor,  fyc.,  of  New  York,  8  Bosw. 
504.) 

2.  The  city  of  New  York  are  not  liable 
for  a  nuisance  resulting  from  defects 
in  a  public  school  building  in  the  city. 
The  board  of  education  are  the  erec- 
tors and  custodians  of  those  buildings. 
Nor  is,  the  city  corporation,  as  owners 
of  the  Croton  aqueduct,  liable  for  in- 
juries which  arise  from  defects  in  the 
lateral   service   pipes  inserted  by  the 
consumers  of  water  in  the  main  street 
pipes  of  the  aqueduct.     One  who  suf- 
fers injury  by  a  defect  in  water-pipes 
upon  premises  adjoining  his  own,  can- 
not recover  damages  therefor  without 
evidence   of    original   defects   in    the 
pipes,  or  want  of  care  in  discovering 
or  repairing  known  defects.     (Id.) 


3.  The  mayor  of  a  city  being  charged 
with  the  duty  of  causing  laws  for  the 
preservation  of  the  peace  to  be  kept, 
is  not  confined  to  calling  to  his  aid  the 
lawful  police  for  the  purpose  of  resist- 
ing  unauthorized   violence,  but  may 
call  on  any  citizens,  and  may  by  their 
aid  resist  even  the  lawful   police,   if 
they  are   about   to  commit  a  wrong. 
And  in  such  case  the  mayor  is  not  lia- 
ble in  a  civil  action  for  wrongs  done  by 
an  individual  citizen,  having  no  con- 
nection with  the  object  for  which  the 
citizens  were   convened,  to  which   he 
was  in  no  way  privy,  and  of  the  pur- 
pose to  commit  which  he  had  no  know- 

'    ledge  or  suspicion.   (Stater  agt.  Wood, 
9  Bosw.  15.) 

4.  The  street  commissioner  of  the  ciliy 
of  New  York,  and   not   the   commis- 
sioner of  repairs  and  supplies,  is  the 
proper  officer  to  authorize  the  widen- 
ing of  the  carriage-way  in  a  street  in 
that  city.     (O'Rourke  agt.   Hart,  9 
Bosw.  301.) 

5.  The  corporation  of  the  city  of  New 
York,  with  the  consent  of  the  counsel 
to  the  corporation,  may  appear  in  ac- 
tions  to   which   they  are   parties  by 
other  attorneys  of  record  and   other 
counsel.     (Mayor,  fyc.,  of  New  York 
agt.   The  Exchange  Fire  Ins.  Co.  9 
Bosw.  424.) 

6.  A  municipal  corporation,    forbidden 
by  law  to  make  any  additional  allow- 
ance beyond  the  legal  claim  under  any 
contract  with  them,  may,  nevertheless, 
waive  a  forfeiture  incurred  by  a  con- 
tractor by  not  completing  performance 
by   the   day   named   in  the  contract. 
(The  People  ex  rel.  Cunningham  agt. 
Brennan,  18  Abb.  100.) 

7.  A  mandamus  does  not  lie  against  the 
comptroller  of  the  city  of  New  York 
to  compel   the    payment  of    a   claim 
against  the  corporation,  until  the  claim 
has  been  audited  by  the  finance  depart- 
ment.    (Id-) 

8.  Those  who  deal  with  the  agents  of  a 
municipal  corporation  must  take  notice 
of*  the  restrictions  in   its   charter,  in 
respect  to  the  powers  of  the  corpora- 
tion and  its  agents,  and  the  mode  in 
which  such  powers  may  be  exercised ; 
and  must  see  to  it  that  the  contracts 
on  which  they  rely  are  authorized  by 
the  charter.     (Commercial  Bank  of 
Rochester  agt.  City  of  Rochester,  42 
Barb.  488.) 

See  TAXES  and  ASSESSMENTS,  7, 8,9. 
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NEGLIGENCE. 

1  A  building  contractor  is  liable  for  in- 
juries to  a  person  who  falls  into  an 
excavation  in  the  side  walk  left  unpro- 
tected, notwithstanding  the  excava- 
tion was  made  by  a  sub-contractor, 
under  a  covenant  with  the  original 
contractor  to  prevent  all  accidents  by 
proper  precautions,  and  to  be  respon- 
sible for  all  damages  caused  by  inter- 
rupting the  side- walk.  (Creed  agt. 
Hartman,  8  Rosw.  123.) 

2.  A  railroad  company  are  liable  for  in- 
juries caused  by  the  act  of  a  driver  of 
their  car,  in  wrongfully  ejecting  a 
passenger  from  the  platform,  even 
though  the  act  of  the  driver  be  forci- 
ble, malicious  and  wilful,  and  not 
merely  negligent.  Where  the  evidence 
is  conflicting,  the  question  whether 
the  plaintiff  was  on  the  car  as  a  pass- 
enger, and  was  pushed  off,  or  was 
there  without  right  and  fell  off,  is  one 
for  the  jury  and  not  for  the  courts  to 
determine.  (Meyer  agt.  Second  Av. 
R.  R.  Co.  8  Bosw.  305.) 

See  MUNICIPAL  CORPORATIONS,  2. 
See  PRINCIPAL  and  AGENT,  3. 


NEW  TRIAL.     . 

1.  Where  the  court  is  satisfied  upon  the 
whole   evidence   in   the    case  that  the 
verdict  of  the  jury  is  not  in  accordance 
with  the   real   truth   of  the  case,  yet 
where  it  is  not  so  flagrant  as  to  show 
passion,    prejudice   or  inattention   to 
their  duty   on   the  part  of  the  jury, 
there   is   no  modern  authority  which 
gives  the  court  power  to  disturb  the 
verdict.     (Cothrana.gt.  Collins,  ante, 
155.) 

2.  Where  it  appeared  that  a  verdict  was 
rendered   upon   incompetent  evidence 
necessarily  calculated  to  affect  the  re- 
sult, that  there   was   much   reason  to 
suppose  injustice  had  been  done,  and 
the  defendant,  though  personally  lia- 
ble, was  acting  in  a  representative  ca- 
pacity— held,  that  although  there  was 
no  sufficient  exception  to  the  incompe- 
tent evidence,  a  new  trial   should  be 
granted  on  terms,  unless  the  plaintiff 
would  stipulate  to  reduce  the  verdict. 
(Scott  agt.  Lilienthal,  9  Bosw.  224.) 

3.  The  court  will  not  reverse  a  judgment 
because  the  referees,  before  whom  the 
cause  was   tried,  excluded   an  offer  of 
further   evidence  on  the  part  of  the 
plaintiffs,  made  after  the  plaintiffs  bad- 
rested  and  a  non-suit  had  been  direct- 
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ed,  unless  the  offer  of  such  evidence 
showed  at  least  the  counsel's  belief 
that  the  evidence,  if  admitted,  would 
aid  the  plaintiffs.  (Fielden  agt.  La- 
hens,  9  Bosw.  436.) 

4.  On  a  motion  for  a  new  trial,  the  su- 
preme court  at  general  term  may  ex- 
amine the  evidence  in   the  cause,  at 
large,  overrule  the  conclusions  of  fact 
to  which  the  jury  have  arrived,  and 
order  a  new  trial  upon  the  whole  case. 
But  the  court  of  appeals,   on  appeal 
from  their  decision,  must  affirm   the 
order,  unless  the  conclusions  of  fact 
arrived  at  by   the  general   term  are 
wholly  unsupported  by  the  evidence. 
(Macy  agt.  Wheeler,  18  Abb.  73.) 

5.  It  is  the  duty  of  a  judge,  in  charging 
a  jury,  to  present  fairly  both  sides  of 
the  case ;  but  his  omission  to  refer  to  a 
particular   portion   of  the  testimonyj 
which  is  deemed  material  on  the  one 
side,  withous  his  attention  being  di- 
rected to  it  especially,  is  not   a  good 
ground  for  a  new  trial,  it  seems.  (Pow- 
ell agt.  Jones,  42  Barb.  24.) 

6.  When  a  new  trial  will  be  granted,  on 
the  ground  that  the  verdict  was  against 
the  weight  of  evidence,  or  upon   the 
ground  of  newly  discovered  evidence. 
The  newly  discovered  evidence  which 
will  justify  the  granting  of  a  new  trial 
must  not  be  cumulative.     (Id.) 

1.  It  seems  that  entirely  new  and  posi- 
tive testimony,  seeking  to  contradict 
testimony  given  on  the  trial  and  to  show 
that  it  was  untrue,  cannot  be  deemed 
cumulative.  The  rule  in  regard  to 
cumulative  evidence  is  adopted  for  the 
purpose  of  making  parties  vigilant  in 
preparing  their  cases ;  and  no  diligence 
could  guard  against  evidence  which 
the  defendant  alleges  is  false.  (Id.) 

8.  Where  the  newly  discovered  evidence, 
as  disclosed  by  the  affidavits,  is  so  con- 
flicting that  it  probably  would  not  pro- 
duce- a   different  verdict,  a  new  trial 
would  be  of  no  avail ;    and   the   court 
should  not  disturb  a  verdict  to  give  a 
party  an  opportunity  to  introduce  tes- 
timony which  would  not  be  of  any  ad- 
vantage to  him,  nor  tend  to  promote 
the  ends  of  justice.     Where  the  newly 
discovered  evidence  does  nothing  more 
than  tend  to   impeach   the  character 
and   credit   of  a  witness,  a  new  trial 
should  not  be  granted.     (Id.) 

9.  The  court  will  not,  in  the  exercise  of 
its  discretion,  grant  a  third  trial  of  an 
action  to  recover  possession  of  lands, 
to  a  party  who,  upon  the  two  previous 


546 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


trials,  has  lost  his  case  by  overlooking 
a  point  of  law,  or  conceding  a  fact,  or 
by  omitting  to  seek  a  remedy  by  an 
appeal  from  an  erroneous  ruling  on  an 
unimportant  question  of  evidence,  un- 
less he  is  shown  to  have  been  thrown 
off  his  guard.  The  fact  that  the  de- 
fendant, in  another  cause,  tried  sub- 
sequently, succeeded,  by  raising  the 
objections  which  were  not  raised  in  the 
present  case,  is  not,  necessarily, 
ground  for  granting  the  application. 
( Wright  agt.  Milbank,  9  Bosw.  672.) 

See  REFEREES  and  REFERENCE  8. 
See  POSSESSION  OP  PERSONAL  PRO- 
PERTY, 7. 

See  COUNTY  COURT,  4. 
See  DAMAGES,  10,  11,  12. 


NEW  YORK  INEBRIATE  ASYLUM. 

1.  The   superintendent   of   "The   New 
York  State  Inebriate   Asylum,"  who 
has  "power  to  receive  and  retain  all 
inebriates  who  enter  said  asylum  either 
voluntarily  or  by  the  order  of  the  com- 
mittee   of    any    habitual   drunkard" 
(Laws  0/M857,  vol.  1  p,  421),  has  no 
right  to   keep   a  voluntary  patient  in 
the  institution  by  force;  although  such 
.patient   on   entering    the    institution 
signed  the  requisite  agreement  under 
the  act  to  remain  there  for  one  year, 
•which  time  has  not  expired.     (In  the 
matter  of  Walter  Raker,  ante,  485.) 

2.  No  contract  which  deprives  a  person 
ofhio  liberty  can  be   specifically  en- 
forced by  the  judgment  or  order  of  a 
court ;  and  as  a  general  rule  force  can- 
not  be  used  to  compel  any  person  to 
perform  such  contract.     (Id.) 


NON  PROS. 

1.  If  a  plaintiff  who  is  required  to  file 
security  for  costs,  does  not  file  such 
security  within  a  reas6nable  time  af- 
ter a  peremptory  order,  the  court  will, 
on  motion,  order  judgment  otnonpros. 
There  is  nothing  in  the  Code  taking 
away  or  affecting  this  power  of   the 
court.       (The   case  of  Caldwell  agt. 
Manning,  24  How.  Pr.  R.  38,  ap- 
proved. )      (Hinds    agt.     Woodbury, 
ante,  379.) 

2.  As  the  bond  to  be  given  by  the  plain- 
tiff is  for  the  benefit  of  all  the  defend- 
ants, the  motion  for  judgment  of  non 
pros.,  if  given  for  all  the  defendants, 
is  properly  granted  to  all,   although 


the  remedy  against  some  of  them  may 
be  lost  by  the  statute  of  limitations. 
(Id.) 

NOTICE. 

1.  Defendants  who  do  not  appear,  are 
concluded  without  the  service  of  any 
other  notice  upon  them  than  the  pri- 
mary  process,   by   all  proceedings  in 
the  action  which  they  had  reason  to 
anticipate.    (McLean  agt.  T&mpkins, 
18  Abb.  24.) 

2.  But  the  substitution  of  one  plaintiff 
for  another,  and  particularly  the  sub- 
stitution of  one  of  the  defendants  as 
plaintiff  without  notice  to  his  co-de- 
fendants, is  irregular.     (Id.) 

3.  The  want  of  notice  of  motion  is  not 
cured  by  the  fact  that  the  aggrieved 
party   subsequently  moved  to  vacate 
the  order  made  on  the  motion,  nor  by 
his  having  taken  an  appeal  from  the 
order.     (Id.) 

See  ARBITRATION,  1. 

See  MORTGAGE  OF  CHATTELS,  9. 

See  CONTRACT,  2. 

See  JUDGMENT,  II  ,.15. 


NOTICE  OF  APPEAL. 

1.  Where  an  appeal  is  brought  upon  a 
justice's  judgment  for  the  sole  purpose 
of  reversing  it,  the  notice  of  appeal 
need  not  state  iu  what  particular  the 
judgment    should     have     been    more 
favorable  to  the  appellant.     The  ap- 
peal in  such  case  falls  under  section 
353  of  the  Code.    (  Wallace  agt.  Pat- 
terson, ante,  170.) 

2.  Section   371  of  the  Code  requires  a 
statement  of  particulars  in  the  notice 
of    appeal   only  when   the   appellant 
claims    the    judgment    below    should 
have  been  more  favorable  to  him,  not 
when  a  reversal  alone  is  sought,    fid.) 

3.  In  appeals  where  the  judgment  below 
is  affirmed  or  reversed,  the  successful 
party  is  entitled  to  costs  under  section 
368  of  the  Code;   the  question  of  costs 
in  such   cases   not   being  affected  by 
the   first  paragraph  of   section    371. 
(Id.) 

4.  Where  the  judgment  of  the  justice  is 
sought  to  be  modified,  a  mere  general 
statement    in    the    notice    of    appeal 
that  the  judgment   appealed  from  is 
too  large  in  amount;    that  it  ought  to 
have  been  for  less,  or  any  other  similar 
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statement,  will  not  be  sufficient  to  en- 
title the  appellant  to  costs  on  the  ap- 
peal, even  though  the  judgment  in  the 
appellate  court  is  more  favorable  to 
him  than  the  judgment  in  the  court 
below  (POTTER,  J.  disserting.)  (Id.) 

5.  A    statement   in   a   notice  of  appeal 
from  a  judgment  cf  a  justice's  court, 
'  •  That  the  judgment  should  have  been 
in  favor  of  the  defendant  and  against 
the  plaintiff  for  costs,"  is  not  sufficient 
to  entitle  the  appellant  to  costs  in  case 
of  the  recovery  of  a  more    favorable 
judgment  by  him  in  the  county  court. 
(Loomis  agt.  Higbie,  ante,  232.) 

6.  But  a  statement,  "That  the  judg- 
ment   should    have    been    for   a   less 
amount  of  damages  against  the  de- 
fendant," is  sufficient  to  carry  costs 
in  favor  of  the  appellant  on  the  re- 
covery of  a  more  favorable  judgment 
in  the  county  court  than  that  rendered 
by  the  justice.     (Id.) 

PARTIES. 

1.  An  order  for  the  examination  of  the 
adverse  party,  under  section  391  of  the 
Code,  is  allowed  as  a  matter  of  right, 
before  trial,  upon  showing  that  the 
action  is  at  issue,  and  that  the  appli- 
cnnt  desires  such  examination  as  to 
matters  material  to  the  issue.  (Cook 
agt.  Bidwell,  ante,  483.) 

See   MORTGAGE    FORECLOSURE,   1, 
2,  3. 

See  ANSWER,  1. 
See  TRUSTEES,  1. 

See  EXECUTORS  AND   ADMINISTRA- 
TORS, 8. 

See  NOTICE,  1,  2. 

See  REFEREES  AND  REFERENCE,  16. 
See  INTERPLEADER,  3,  4. 

PARTITION. 

1.  The  former  distinction  between  de- 
crees  in   equity,    and  judgments    in 
actions  at  common  law,  has  not  been 
abolished  by  the  Code,  but  is  inherent 
in    the    two   systems.       (Lynch   agt. 
Rome  Gas  Light  Co.  42  Barb.  591.) 

2.  The  decree  of  a  court  of  equity  may 
never  go  upon  the  docket,  at  all.     It 
is  only  whon  a  certain  sura  is  directed 
to  be  paid  that  it  is  proper  to  enter  it 
upon  the  docket.     The  delay  of  the 
clerk  in  entering  it  in  the  judgment 
book  will  not  afi'ect  its  validitv.     It 


takes  effect  from  the  time  it  is  pub- 
lished by  the  court;  and  it  is  only 
when  the  decree  provides  for  the  re- 
covery of  money,  that  it  is  required  to 
be  docketed,  in  order  to  give  it  effect 
as  a  lien  upon  real  estate,  or  to  au- 
thorize further  proceedings  thereon. 
(Id.) 

3.  In  a  suit  for  partition  the  rights  of 
the  parties  are  fixed  and  settled  by  the 
final  decree,  and  not  by  the  enroll- 
ment thereof.  Hence,  in  an  action 
of  ejectment,  by  a  party  claiming 
title  under  the  decree  in  a  partition 
suit,  such  decree  is  evidence  to  show 
title  in  the  plaintifl',  although  it  was 
not  signed  and  docketed  until  after  the 
commencement  of  the  ejectment  suit. 
(Id.) 


PARTNERS  AND  PARTNERSHIP. 

1.  Where  one  member  of  a  copartner- 
ship absconds  and  ceases  to  act  as  a 
member  of  the  firm,  it  is  a  sufficient 
excuse  for    the  execution   of  a  valid 
assignment  for  the  benefit  of  creditors 
by  the  other  partners.     Such  act  of 
absconding,  is  an  abandonment  to  the 
remaining  members  of  the  firm  of  the 
entire  management  and  disposition  of 
the  property  belonging  to  the  firm,  and 
vests  in  them  full  authority  to  do  what 
is  necessary  to  pay  the  debts  and  wind 
up  the  concern.    (Palmer  agt.  Myers, 
ante,  8.) 

2.  If  some  members  of  a  copartnership 
firm,   without   the   knowledge  of  the 
others,  and  contrary  to  the  terms  of 
the  articles  of  copartnership,  engage 
in  other  business,  and  use  the  credit 
of  the  firm  and  their  means  therein, 
and  appropriate   the   profits    to  their 
own  use,  they  thereby  commit  a  fraud 
upon  the  firm;  but  the  other  members 
may  elect  to  have  such  business  and 
profits   treated    as    the   business   and 
profits  of  the  firm,  and  have  a  right  to 
an  accounting  in  respect  to  it. 

3.  One  partner  cannot  absolutely  trans- 
fer the  whole  of  the  property  of  the 
firm,  to  break  up  the  firm,  without  the 
consent  of  the  other,  where  such  con- 
sent could  be  readily  obtained  or  re- 
fused.    (Kimball  agt.   The  Hamilton 
Fire  Ins.  Co.,  8  Bosw.  495.) 

4.  Where  there  was  some  evidence  of  the 
existence  of  a  partnership  at  the  date 
of  a  policy  of  insurance  to  them,  and 
the  defendants  did  not  except  to  the 
charge  of  the  judge  by  which  the  jury 
were  instructed  as  to  the  tests  of  part- 
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nership,  it  was  held,  that  the  judg- 
ment upon  the  verdict  finding  the 
alleged  partnership  to  have  existed 
should  not  be  reversed  on  appeal  merely 
because  some  of  the  tests  of  partner-, 
ship  laid  down  by  the  judge  were  doubt- 
ful. (Id.) 

5.  Where  a  plaintiff,  one  of  the  partners 
of  a  joint  enterprise,  brought  an  action 
against  the  defendant,  another  part- 
ner, who  held  the  partnership  property 
in  trust  for  the  benefit  of  all,  demand- 
ing a  transfer  of  his  share  of  the  stock, 
and  obtaining  an  injunction  against 
any  disposal  of  it,  pending  the  action, 
held,  that  the  proper  relief,  under  the 
facts  in 'the  case,  was,  that  the  plain- 
tiff should  pay  his  proportion  of  the 
advances  made  by  the  defendant,  and 
have  a  transfer  of  his  share  of  the 
stock,  and,  in  default  of  his  paying, 
that  his  share  of  the  stock  should  be 
sold,  and  that  he  should  pay  the  defi- 
ciency, if  any.  He  was  not  entitled 
to  a  judgment  that  the  whole  stock  be 
sold  to  pay  advances,  and  that  the 
residue  of  the  proceeds,  or  the  defi- 
ciency, if  any,  be  apportioned.  The 
defendant  may  be  allowed  to  retain 
his  share  of  the  stock,  on  being  charged 
with  his  share  of  the  advances 
(Cheeseman  agt.  Sturges,  9  Bosw. 
246.) 

61  In  a  copartnership,  the  partners  may 
stipulate  simply  as  to  the  profits,  where 
one  is  to  furnish  all  the  materials, 
while  both  may  bestow  labor;  and,  in 
such  case,  the  only  specific  interest,  of 
all  is  in  the  profits;  and,  as  to  the 
property,  the  partnership  is  only  in  the 
use  or  employment  of  it  as  an  instru- 
ment of  profit.  (Penny  agt.  Black,  9 
Bosw.  310.) 

7.  A  person  who  receives  a  note,  indorsed 
in   the   name   of  a  partnership   firm, 
knowing  at  the  time  that  the  indorse- 
ment was  not  given  for  a  partnership 
debt  or   in  the  partnership   business, 
but  was  written  by  one  member  of  the 
firm,  in  a  matter  not  relating  to  the 
firm's  business,  but  for  the  accommo- 
dation of  another  person,  cannot  re- 
cover thereon  against  the  other  mem- 
bers of  the  firm.     (Fielden  agt.   La- 
hens,  9  Bosw.  436.) 

8.  Where   suns   are  brought  against  a 
partnership   or  association  consisting 
of  seven  or  more  persons,  they  must 
be  brought  against    the    president  or 
treasurer  of  such  association,  and  the 
remedy  against  their  joint  property  be 
exhausted   before    an    action    can    be 


brought  against  one  or  more  of  the 
individual  associates.  (Robbins  agt. 
Wells,  18  Abb.  191.) 

9.  Where  a  conveyance  is  made  by  one 
member  of  a  solvent  firm,  of  his  undi- 
vided interest  in  the  real  estate  of  the 
partnership,    to   a   stranger,    whether 
made  upon  a  sale  or  by  way  of  payment 
of    his    individual    debt,    is  valid    as 
against  the  copartners ;  and  they  can- 
not maintain  an  action  to  have  it  set 
aside  on  the  ground  that  it  was  made 
without  their  consent,  and  impairs  the 
credit  of  the  firm.     (Treadwell  agt. 
Williams,  9  Bosw.  649.) 

10.  Where  the  creditors  do  not  object, 
the  purchaser  takes  a  good  title,  and  it 
does  not  lie  with  the  other  members 
of  the  firm  to  object;  or,  at  least,  to 
enable  them  to  do  so,  they  must  show 
that  the  partnership  debts  exceed  the 
assets,  and  that  there  is  need  of  the 
property  in  question  to  provide  for  the 
deficiency,  and  equalize  the  interests 
of  the  partners.     (Id.) 

11.  The   borrowing  of   money  by  one 
partner  on   the   note   of  the  firm,  is 
within  the  ordinary  powers  of  a  part- 
ner, and  within  the  ordinary  course  of 
business.     (Mechanic's  Bank  of  Wil- 
liamsburgh  agt.  Foster,  ante,  408.) 

12.  Where  it  is  free  from  the  charge  of 
usury,  the  note  is  valid  and  the  firm  is 

s  liable,  unless  knowledge  that  the  pro- 
ceeds were  not  to  be  used  for  the  bene- 
fit of  the  firm  was  brought  home  to  the 
party  discounting  it.  (Id.) 

13.  After  such  a  note  is  put  in  circula- 
tion, the  presumption  is  that   it  was 
issued    for   value,   and  a    subsequent 
purchaser  is  not  put  upon  inquiry,  or 
deprived  of  the  character  of  a   bona 

fide  holder  for  value.     (Id.) 

See  ANSWER,  2. 

See  ASSIGNMENT  FOR  THE  BENEFIT 

OF  CREDITORS,  5,  6. 
See  CREDITOR'S  ACTION,  14,  15, 16, 

17,  18. 


PAYMENT. 

1.  The  maker  of  a  promissory  note  which 
had  been  stolen  from  the  real  owner 
and  holder  long  after  it  became  due, 
is  protected,  in  the  absence  of  fraud, 
in  its  payment  to  an  entire  stranger, 
although  the  circumstances  attending 
the  payment  are  such  as  to  constitute 
gross  negligence  in  not  making  inquiry 
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as  to  the  true  ownership  and  title  to 
the  note  (DANIELS,  J.  dissenting). 
Cothran&gt.  Collins,  ante,  113.) 

2.  The  law  will  not  allow  a  party  who  is 
wholly   in    default   to    recover    back 
money  paid  in  part  performance  of  an 
executory  agreement,  if  he  afterwards 
breaks  it  and  refuses  to  go  on  and  per- 
form the  residue.  (Haynen  agt.  Hart, 

•  42  Barb.  58.) 

3.  Where,  upon  the  sale  of  a  canal  hoat, 
it    was    agreed    that    the    purchaser 
should  have  the  use  and  possession  of 
the  boat  until  default  in  making  pay- 
ments   according   to  the   contract,  in 
which  case  the  vendor  might  take  pos- 
session  of  the  boat,  and  declare  the 
contract  void ;  and  upon  default  of  the 
purchaser  the  vendor  did  declare  the 
contract  void,  and  took  possession  of 
the  boat;    Held,  that  the  purchaser 
could  not  recover  back  the  payments 
he  had  made.     (Id.) 

4. -In  general  money  paid  by  a  party 
acting  under  no  constraint,  compulsion 
or  duress,  and  with  full  knowledge  of 
all  the  facts,  cannot  be  recovered  back. 
(The  Commercial  Bank  of  Rochester 
agt.  The  City  of  Rochester,  42  Barb. 
488.) 

5.  The  rule  is  intended  solely  for  the 
protection  of  the  party  receiving  the 
money;  and  it  is  competent  for  him 
to  waive  the  benefit  of  the  rule,  by  a 
valid  agreement  to  that  effect.  It  is 
applicable  to  those  cases  in  which  a 
party,  with  full  knowledge  of  all  the 
facts,  voluntarily  pays  money  in  satis- 
faction or  discharge  of  a  demand  un- 
justly made  on  him,  oven  though  he 
should  protest,  at  the  time  of  such 
payment,  that  he  was  not  legally 
bound  to  pay  thersarne.  (Id.) 

See  CONTRACT,  2. 

See  BILLS  OF  EXCHANGE  AND  PROM- 
ISSORY NOTES,  7,  10,  11,  12. 
See  MORTGAGE,  3. 


PLEDGE. 

1.  Mortgages  of  real  estate  and  their 
accompanying  bonds  are  now  regarded 
as  mere  securities  and  chattel  interests, 
and  may  be  pledged  like  other  chattels 
and  things  in  action.  Where  a  bond 
and  mortgage  are  transferred  by  an 
assignment  absolute  on  their  face,  but 
accompanied  by  a  promissory  note 
made  by  the  assignor,  which  gives  the 
assignee  authority  to  sell  the  bond  and 


mortgage  upon  default  of  the  assignor 
to  pay  his  debt,  the  transaction  is  a 
pledge  of  the  bond  and  mortgage,  and 
not  a  mortgage  or  sale  of  them.  The 
assignee  is  subject  to  all  the  duties  and 
obligations  of  a  pledgee.  (Cumpbell 
agt.  Parker,  9  Boxw.  322.) 

2.  Where  a  bank  loaned  money  to  a  per- 
son for  which  they  received  from  him 
a  pledge  of  stocks  as  collateral  secu- 
rity, and  on  application  for  a  further 
loan  upon  a  draft  the  bank  required 
collateral  security,  he  answered,  ' '  The 
bank  holds  all  my  stocks,  and  they  are 
security  for  all  my  discounts  and  for 
the  present  draft."  Held,  that  this 
was  a  pledge  in  presenti  of  the  stocks 
as  security  for  all  his  discounts  as  well 
as  the  draft  last  presented.  (Van 
Blarcom  agt.  The  Broadway  Bank,  9 
Bosw.  532.) 

See  CHECK,  1,  2,  3. 
See  AGREEMENT,  7,  8. 


POLICE. 

1.  The  members  of  the  metropolitan  po- 
lice possess,  in  criminal  cases,  all  the 
common  law  and  statutory  powers  of 
constables.      (Carpenter  agt.  Mills, 
ante,  473.) 

2.  Consequently,  they  can  arrest  with- 
out warrant  on  the  charge  of  a  third 
person  in  cases  of  felony.     And  felony 
includes  petit  larceny,  which  was  al- 
ways a   felony  at  common  law ;    and 
there  is  no  statute  which  takes  from  it 
this  common  law  character.     (Id.) 

See  MUNICIPAL  CORPORATIONS,  3. 


POSSESSION  OF    PERSONAL    PRO- 
PERTY. 

1.  In  an  action  to  recover  the  possession 
of  specific  personal  property,   or  the 
value  thereof,  arid   for  damages,  the 
plaintiff  may  recover  damages  arising 
from  the  depreciation  of  the  goods  dur- 
ing the  wrongful  detention  by  the  de- 
fendant whether  arising  from  the  de- 
fendant's act  or  default,  or  from  other 
causes.     (Young  agt.  Willet,  8  Bosw. 
486.) 

2.  Under  a  complaint  alleging  that  de- 
fendant wrongfully  took  and  detained 
the  goods  to  the  damage  of  the  plain- 
tiff $5,000,  without  any  allegation  of 
special  damage,  the  plaintiff  may  re- 
cover damage  from  depreciation  result- 
ing from  lapse  of  time.     (Id.) 
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3.  Under  such  a  comp'aint,  evidence  that 
the  goods  depreciated  from  change  in 
the  market  value,  or  from  decay  aris- 
ing from  inherent  causes,  and  not  re- 
sulting from  imy  neglect  on  the  part 
of  the  defendants,  is  admissible.  (Id.) 

4.  In  such  an  action,  if  the  plaintiff  does 
not  resort  to  proceedings  of  claim  and 
delivery,  or  if  after  he  has  resorted  to 
such   proceedings,    the  defendant   re- 
claims the  goods  and  retains  possession 
of  them     the  jury,   in  assessing   the 
value  of  the  property  upon  the  trial, 
should  find  such  value  at  the  time  of 
the  verdict,  and  its  depreciation  since 
the  time  of  the  taking,  from  any  causes 
proven    by    the    evidence.      Interest 
should  be  allowed  on  the  whole  amount. 
The   amount  of  depreciation  and  the 
interest  will  form  the  damages;  and 
the  judgment  will  be  for  the  recovery 
of  possession  and  the   sum  found  for 
damages;  or  if  delivery  cannot  be  had 
for  the  amount   of  the   value  at  the 
time  of  the  verdict  and,  the  damages. 
(Id.) 

b.  Issuing  an  attachment  in  another 
state  against  the  purchaser  of  goods  to 
recover  their  price  does  not  affect  the 
creditor's  right  of  recovery  in  an  ac- 
tion previously  commenced  by  him  in 
this  state  against  third  persons  to  re- 
cover possession  of  the  same  goods  on 
account  of  fraud  in  the  sale.  (King 
agt.  Phillips,  8  Bosw.  603.) 

6.  After  an  action  to  recover  possession 
of  specific  personal  property,  and  dam- 
ages for  its  detention  has  been  com- 
menced by  the  service  of  a  summons, 
a  voluntary   taking   of    the    property 
not  from  the  defendants  themselves, 
but  by  plaintiff's  picking  it  up  where 
he  chanced  to  find  it,  does  not  extin- 
guish   the  right   of    action.      (Tracy 
agt.  The  New  York  fy  Harlem  Rail- 
road Company,  9  Bosw.  396.) 

7.  In  an  action  to  recover  possession  of 
personal  property  and  damages  for  its 
detention,  it  is  proper  that  the  jury, 
on  finding  for  the  plaintiff,  shonld  as- 
sess the  value  of  the  property  as  well 
as  the  damages,  although  the  plaintiff 
has   obtained   a   delivery   before    the 
trial.     If  the  assessment  of  the  value 
were  not  proper,  the  court  would  not, 
before  judgment,  order  a  new  trial  on 
that  ground.      (Id.) 

8.  In  an  action  to  recover  the  possession 
of  specific  personal  property,  an  order 
of  arrest,  which  recites  that  the  cause 
of  action  is  for  a  detainer  or  conver- 
sion, and  requiring  the  sheriff  to  hold 


the  defendant  to  bail  in  a  specified 
sum,  is  unauthorized.  In  such  an  ac- 
tion, the  ground  of  arrest  is  a  conceal- 
ment, &c.,  of  the  property,  and  the 
order  must  require  an  undertaking  to 
pay  the  amount  which  may  be  recov- 
ered. (Elston  agt.  Potter,  9  Bosw. 
631.) 

See  FRAUDOLENT  REPRESENTATIONS 
2. 

See  VENDOR  and  VENDEE,  5,  6. 

See  AGREEMENT,  7,  8. 

See  TAXES  and  ASSESSMENTS,  33  4. 

PRINCIPAL  AND  AGENT. 

.  Whether  the  admission  of  an  agent 
having  a  general  authority  to  transact 
the  business  of  his  principal,  and  in- 
dorse notes  in  his  name,  that  a  note 
purporting  to  be  indorsed  by  him  as 
agent,  was  so  indorsed,  is  evidence  of 
the  fact  of  indorsing  it,  where  the  ad- 
mission is  made  after  the  note  matures. 
Quere  ?  Where  an  application  i«  made 
to  the  agent  before  the  note  matures, 
for  information  as  to  that  fact,  and 
the  principal  is,  at  the  time,  absent 
from  the  country  and  such  agent  is 
conducting  his  business,  and  the  ap- 
plicant acts  on  the  information  given, 
a.nd  relying  on  its  accuracy  takes  the 
note,  the  admission  of  the  agent  may 
be  evidence  against  the  principal. 
(Rothschild  agt.  Schuberth,  8  Bosw. 
289.) 

.  In  an  action  against  del  credere  fac- 
tors by  their  principals  for  a  total 
balance  which  would  become  due  at  an 
average  date  of  an  account  of  sales 
made  at  various  dates,  held,  that  the 
giving  of  acceptances  by  the  factors 
for  such  amount,  which  they  had  given 
notice  to  their  principals  that  they 
could  not  pay,  was  no  bar  to  the  action 
by  the  principals  against  the  factors, 
upon  their  liability  as  such,  and  that 
in  such  actions  the  defendants  were 
lia.ble  for  interest  from  the  day  speci- 
fied, without  any  further  demand. 
(Blakely  agt.  Jacobson,  9  Bosw.  140.) 

.  The  possession,  by  the  transfer  agent 
of  a  corporation,  (railroad)  of  the 
transfer  books  of  its  stock,  and  his 
authority  to  allow  them  to  be  used,  do 
not  constitute  the  indicia  of  an  author- 
ity to  make  representations  as  to  the 
ownership  of  stock,  so  as  to  render  the 
company  liable  for  the  falsity  of  such 
representations  made  by  him.  Nor 
does  mere  permission  given  by  the 
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agent,   to   enter   upon   such   books  a  i 
transferor  reported  stock,  there  being 
no  new  certificate  given,  amount  to  a 
representation  by  him  that  the  person 
making  the  transfer  was  the  owner  of  !    ' 
any  genuine   stock,     (tfenning  agt.  | 
N.    Y.  4-  N.  H.  Rail  Road  Co.   9  | 
Jiosw.  283.) 

4.  Where  a  stock  broker,  without  dis-  j 
closing  his  principal,  or  the  fact  that 
he  acts  ,as  broker,  contracts  to  pur- 
chase  stock,  and  deposits  with  the 
other  party  to  the  contract,  merely  as 
security  for  its  performance,  money 
which  he  received  from  his  principal 
for  the  purpose,  such  contracting 
party,  not  having  parted  with  any 
thing  on  the  faith  of  the  deposit,  can- 
not, when  sued  by  the  principal  to 
recover  back  the  deposit,  set-off  a  debt 
due  to  him  from  the  broker.  (  White 
agt.  Jaudon,  9  Bosw.  415.) 

See  MARRIED  WOMEN,  12. 


PUBLIC  OFFICERS. 

1.  Where  money  is  exacted  by  and  paid  | 
.  to   public   officers,    under  a  claim   of  | 

right,  for  their  services  as  such,  if  |  4 
they  are  not  entitled  thereto,  it  is  ' 
illegally  exacted  and  may  be  re- 
covered back.  And  this  is  so,  though 
paid  after  the  services  are  rendered, 
and  under  a  threat,  if  not  paid,  of 
doing  injury  to  those  of  whom  it  is 
exacted,  which  such  officers  had  not 
necessarily  the  power  to  effect.  (Am. 
Exchange  Fire  Ins.  Co.  agt.  Britton, 
8  Bosw.  148.) 

2.  Individuals  appointed  by  the  comp- 
troller of    the   state    to    perform  the 
duties  required  by  section  10  of  the 
act  of  1853   (chap.  466,  p.  908)  are 
public  officers  within  the  above  men- 
tioned rule.     (Id.) 

See  APPOINTMENT  TO  OFFICE,  1,  2, 
3,  4,  5,  6. 


RAILROADS. 

1.  A  railroad  company  are  liable  for  in- 
juries caused  by  the  act  of  the  driver 
of  their  car,  in  wrongfully  ejecting  a 
passenger  from  the  platform,  even 
though  the  act  of  the  driver  be  forci- 
ble, malicious  and  willful,  and  not 
merely  negligent.  Where  the  eve- 
dence  is  conflicting,  the  question 
whether  the  plaintiff  was  on  the  car  as 
a  passenger,  and  was  pushed  off,  or 
was  there  without  right  and  fell  off,  is 


one  for  the  jury  and  not  for  the  court 
to  determine.  (Meyer  Agt.  Second  Ao. 
R.  Co.  8  Bosw.  305.) 

A  witness  who  testifies  that  he  is 
somewhat  familiar  with  railroad  brakes 
and  with  the  operation  of  them,  and 
has  used  them  on  a  railroad  and  knows 
which  are  the  best  brakes,  is  a  compe- 
tent witness  to  testify  as  to  the  dis- 
tance within  which  any  given  train 
can  be  stopped,  with  a  designated  class 
of  brakes  nnd  agivcn  number  of  brake- 
men.  (Mott  agt.  The  Hudson  River 
R.  R.  Co.  8  Bosw.  345.) 

The  state  legislature,  under  the  pow- 
er of  eminent  domain,  can  take  the 
franchises  of  a  corporation  for  public 
use,  upon  making  due  compensation. 
Railroads  constructed  and  operated 
under  the  authority  of  the  state  legis- 
lature by  corporations  or  joint  stock 
companies,  are  to  be  deemed  construct- 
ed and  operated  for  public  use  or  ben- 
efit; and  the  legislature  may  delegate 
to  such  corporations  or  joint  stock 
companies  the  right  or  power  of  emi- 
nent domain .  (In  the  matter  of  Kerr, 
42  Barb.  119.) 

.  If  the  legislature  sees  fit  to  give  to 
individuals  and  their  assigns  the  right 
to  construct  and  operate  a  railroad,  it 
is  to  be  deemed  constructed  and  oper- 
ated for  the  public  use ;  and  the  legis- 
lature may  delegate  to  such  individu- 
als and  their  assigns  the  right  of  emi- 
nent domain.  Under  the  same  power 
of  eminent  domain,  one  or  more  of  the 
franchises  of  a  corporation  maybe  tak- 
en, or  they  may  be  impaired,  or  their 
enjoyment  interfered  with  to  any  ex- 
tent, upon  making  due  compensation. 
(Id.) 

.  The  legislature  had  the  power,  by  the 
act  of  April  17,  1860,  for  the  construc- 
tion of  a  railroad  in  Seventh  Avenue, 
and  in  certain  other  streets  and  ave- 
nues of  the  city  of  New  York,  to  au- 
thorize the  grantees  named  in  it  "to 
run  upon,  intersect  or  use  any  portion 
of  other  railroad  tracks''  constructed 
in  the  streets  in  which  they  are  per- 
mitted by  the  act  to  construct  and  op- 
erate their  road,  upon  making  due 
compensation  therefor.  (Id.) 

>.  Where  the  plaintiff  with  other  bond- 
holders and  creditors  of  a  railroad 
company  which  had  become  unable  to 
pay  its  debts,  signed  an  agreement  in 
effect  to  provide  for  purchasing  the 
road  and  organizing  a  new  company, 
under  a  new  name ;  to  choose  trustees 
to  act  for  the  parties  to  the  agreement 
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in  purchasing  the  road,  and  when  pur- 
chased to  organize  a  new  company,  and 
such  new  company  to  issue  bonds  to 
the  amount  of  the  first  mortgage  bond- 
holders of  the  old  company,  which  the 
signers  to  the  agreement  agreed  to  re- 
ceive from  the  new  company  i  ex-  j 
change  for  the  bonds  they  held,  when- 
ever the  new  company  should  be  pre- 
pared to  issue  them,  and  should  sur- 
render the  old  bonds  to  the  trustees 
whenever  required  so  to  do.  (Car- 
penter agt.  Catlin,  ante,  423.) 

7.  Held,  that  he  was  bound  to  surrender 
his  bonds  when  required,  upon  a  suffi- 
cient demand  or  notice  from  the  trus- 
tees, even  before  the  sale  of  the  old 
road  ;  and  on  his  failure  thus  to  sur- 
render, had  no  right  afterwards  to 
insist  on  an  issue  to  him  of  the  new 
bonds.  (Id.) 

See  PRINCIPAL  AND  AGENT,  3. 


RECEIVERS. 

1.  A  receiver  may  maintain  an  action  in 
his  own  name  for  usurious  premiums 
paid  by  the  judgment  debtor  for  whom 
he  is  receiver.     In  such  an  action  the 
judgment  debtor  is   not  a  necessary 
party.    (Palenngt.  Bushnell,  18  Abb. 
301.) 

2.  Where  an  action  is  brought  by  a  re- 
ceiver of  a  judgment   debtor   to  set 
aside,  as  fraudulent,  contracts   made 
by  such  debtors,  the  judgment  debtor 
has  an  interest  in  the  action,  and  may 
be  made  a  party  thereto.     (Id.) 

3.  Where,  in  an  action  brought  by  a  re- 
ceiver of  a  judgment   debtor  in  the 
nature  of  a  creditor's  action,  a  claim 
is  set  up  for  usurious  premiums  -paid 
by   the  judgment   debtor,   and   other 
claims  arising  out  of  contracts,  they 
may  be  united  in  such  action  with  a 
claim  to  set  aside-  transfers  of  real  and 
personal   property  as  fraudulent   and 
void,  and   to   compel   an  accounting. 
(Id.) 


4.  In  proceedings  by  the  attorney-gen- 
eral, in  the  nature  of  a  quo  rparranto, 
for  the  dissolution  of  a  corporation,  the 
court  has  no  power  to  appoint  a  re- 
ceiver before  judgment,  except  in  cases 
of  insolvency.     But  the  court  may,  in 
such     case,      issue     an     injunction. 
(People    agt.    The    Washington   Ice 
Company,  18  Abb.  382.) 

5.  It  must  now  be  deemed  settled  that  a 
receiver  appointed  in   supplementary 
proceedings  represents  not    only  the 


debtor  but  the  creditor  at  whose  in- 
stance he  was  appointed.  Such  a  re- 
ceiver ought  not  to  employ  the  attor- 
ney of  either  the  debtor  or  the  cred- 
itor; but,  if  he  does  so  in  an  action 
against  a  third  person,  the  latter  can- 
not object.  (Gumming agt.  Egerton, 
9  Bosw.  684.) 

6.  A  want  of  funds  by  a  receiver,  to  pay 
the  costs  of  an  action  brought  by  him 
against  a  third  person,  in  which  he  is 
unsuccessful,  ought  to  be  conclusive 
evidence  of  bad  faith  on  his  part, 
within  the  provisions  of  the  Code  of 
Procedure,  (§  317,)  which  charges 
trustees  with  costs  personally,  when 
they  have  been  guilty  of  bad  faith. 
(Id.) 

See  ALIMONY,  5. 

See  SUPPLEMENTARY  PROCEEDINGS, 
8,  9,  10. 

REFEREES  AND  REFERENCE. 

1.  Judgment  of  dismissal   of   complaint 
for  neglect  of  the  plaintiff  to  appear 
before  a  referee  pursuant  to  notice  of 
trial,  set  aside  with  costs  of  motion ; 
no   order  of    reference    having  been 
entered  or   appearing  in  the  record, 
although  authorized  by  the  judge  at 
special   term.     (Scudder  agt.   Snow, 
ante,  95.) 

2.  A  chamber  order  naming  a  referee  is 
invalid,  unless  supported  by  an  order 
of  the  court  at  special  term.     (Id.) 

3.  Where,   however,  there   has  been  a 
trial    before    the    referee    upon    the 
merits,  the  decision  of  the  court  au- 
thorizing a  reference  may  be  entered 
nunc  pro  tune,  in  order  to  support  the 
judgment.     (Id.) 


4.  It  is  the  business  of  counsel  to  see 
that    the    decision   of    the    court    at 
special  term  is  properly  incorporated 
into   an   order,  to   make  it  effective. 
(Id.) 

5.  The  statute  of  1862  (Laws  of  1862, 
chap.    412,    p.    743),    authorizing    a 
reference,  has  no  application  to  actions 
by  the  receiver  of  a  mutual  insurance 
company  commenced  after  the  passage 
of  that  law.     It  applies   only  to  the 
settlement   of    controversies   without 
action,  and  to  pending  suits.     (Sands 
agt.  Birch,  ante,  305.) 

6.  That  statute,  did  not  take  away  the 
right   to  proceed   by  action,  and  the 
receiver  is  left  to  his  option  to  take  a 
reference  under  the  provisions  of  th» 
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act,  or  bring  his  action  in  court  and 
conduct  it  under  the  general  rules  and 
practice  of  the  court,  without  any 
assistance  from  or  reference  to  the 
act  of  1862.  (Id.) 

7.  Where  a  referee's  report  does  not  in 
terms  specify  a  finding  upon  each  of 
the  material  allegations  of  the  com- 
plaint, but  finds  that  there  is  "due 
to  the  plaintiff  by  the  defendants,"  a 
specified  sum  for   which  judgment  is 
ordered ;  on  an  appeal  from  the  judg- 
ment, the  report  will  not  be  disturbed, 
where  there  is  nothing  in  the  evidence 
or  case  repugnant  to  the  inference  that 
the  referee  did  find  all  the  allegations 
of  fact  essential  to  a  recovery  by  the 
plaintiff  in   his   favor.     (Richardson 
agt.  Dugan,  8  Bosw.  207.) 

8.  In  an   action   for    work   and   labor, 
tried  before   a  referee,  who  finds  for 
the  plaintiff  the  sum  claimed,  and  his 
report   contains   a    statement   of    the 
matters  of   fact  found  by  him,  many 
of  which  are  not  embraced  within  the 
terms   of    the   issue,    and   the  report 
does  not  in  terms  pass  upon   the  sub- 
stance of  the  issue  wade  by  the  plead- 
ings,   and   the    evidence   in    the  case 
would  not  warrant  a  finding  of  such 
issue,  in  its  substance,  in  the  plain- 
tiff-'s  favor,  and  many  of  the  material 
facts  specified  as  found,  are  contrary 
to   evidence,    the   report    will    be  set 
aside     and    a     new     trial     granted. 
(Sackett  agt.  N.  Y.  and  N.  H.  Rail- 
road Co.  8  Bosw.  228.) 

9.  On  appeal  from  a  judgment  on  report 
of  a  referee  every  intendment  is  t'o  be 
made,  of  which  the  evidence  will  ad- 
mit, to  sustain  the  report  and  supply 
the    necessary    facts    to    justify     it. 
(Hoyt  agt.  Hoyt,  8  Bosw.  511.) 

10.  A  referee  has  power,  upon  the  trial, 
to  permit   an  allegation  in  the  com- 
plaint  that    the    assignment    to    the 
plaintiff  of  a  bond   and  mortgage  in 
suit  was  in  writing  and  for  a  certain 
sum,  to  be  amended,  by  alleging  that 
the  assignment  was  by  parol,  and  as 
security  for  an  uncertain  sum.     (Id.) 

11.  A  finding  of    a  referee,  as  a  con- 
clusion of   fact,   that   an   assignment 
was  delivered  in  settlement  of  a  pre- 
vious demand,  and,  as  a  conclusion  of 
law,  that  it  was  not  received  in  ex- 
tinguishment of  an  equal  amount  of 
indebtedness,    may    be   construed    to 
mean  that  it  was  received  only  as  se- 
curity.    (Id.) 

12.  In  an   action  on   a  policy  of  insu- 


rance, where  the  defence  involves  a 
charge  of  fraud  on  the  part  of  the 
insured,  a  compulsory  reference  of  the 
issues  cannot  be  ordered  by  the  court. 
(McLean  agt.  The  East  River  Ins. 
Col  8  Bosw.  700.) 

13.  At  the  close  of  the  trial,  it  is  in  the 
discretion  of  a  referee  whether  he  will 
allow  depositions   to    be   read   as    to 
matters  which  should  be  proved  by  a 
plaintiff  or  defendant  before  he  rests, 
and    his  refusal   to  allow    it  is    not 
matter   of    exception.     Where    such 
depositions  are  not   embodied   in  the 
case  on  appeal,  the  court  cannot  re- 
view the   referee's   discretion  in  this 
respect.     (Delajield   agt.   DeGrauw, 
9  Bosw.  I.) 

14.  The  a,ct  of  1862  (Laics  of  1862,  ch. 
460,   amending  §  273  of  the   Code), 
which  requires  referees  to  report  within 
sixty  days  after  final  submission,  and 
declares  that  in  default  thereof  they 
shall  receive  no  fees,  and  the  action 
shall  proceed  as  if  no  reference  had 
been  ordered, — does  not  apply  to  the 
case  of  a  referee  acting  under  an  order 
of  reference  made  prior  to  the  time 
that  act  cook  effect.     (Trist  agt.  Ca- 
benas,  18  Abb.  143.) 

15.  A  referee's  report,  assessing  dama- 
ges at  a  sum  to  be  ascertained  by  future 
proceedings  in  another  cause,  is  pre- 
mature, and  the  confirmation  of  such 
report  should  bo  deferred.     (Taacks 
agt.  Schmidt,  18  Abb.  307.) 

16.  Upon   a  reference  subsequent  to   a 
decree,  for  the  purpose  of  ascertaining 
the  amount  due  thereon,  it  is  not  ne- 
cessary to  change  the  parties  on  the 
record  in  consequence  of   an  assign- 
ment of  the  decree.     It  is  the  refer- 
ence of  a  collateral  matter,  not  of  an 
issue.  The  testimony  on  such  a  refer- 
ence i?  in  the  nature  of  affidavits,  and 
husband  and  wife  may  testify  for  each 
other.     Evidence 'to  show  a  p;irol  dis- 
charge of  a  judgment  or  decree,  is 
rightly  excluded  even  on  an  interlocu- 
tory reference.    (Laing  agt.  Titus,  18 
Abb.  388.) 

See  APPEAL,  8. 

See  DAMAGES,  5,  6,  7 

See  EXECUTORS  AND  ADMINISTRA- 
TORS, 10,  11. 

RES   ADJUDICATA. 

1.  The  judgment  of  a  court  of  competent 
jurisdiction  upon  litigated  questions 
between  the  same  parties,  is  conclusive 
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in  all  subsequent  controversies  where 
the  same  matters  come  in  question, 
either  directly  or  collaterally.  And 
there  is  no  difference  in  the  application 
of  this  rule  whether  the  first  adjudica- 
tion be  in  a  formal  action  or  in  a  pro- 
ceeding summary  in  its  character. 
(Demarest  agt.  Darg,  ante,  266, 
Court  of  Appeals.) 

2.  An  action   was    brought    against  an 
administratrix,    which    involved    the 
issue  of  the  testacy  or  intestacy  of  the 
decedent,   and    pending   the  action  a 
special    receiver    was    appointed,    to 
whom  the  administratrix  was  directed 
to  deliver  over  the  funds  in  her  hands 
belonging  to  the  estate,  which  action 
was  eventually  decided  in  favor  of  the 
administratrix,    and   the    special   re- 
ceiver was  ordered  to  pay  back  to  the 
administratrix  the  funds  of  the  estate 
in  his  hands;  and  in  making  such  pay- 
ment and  settlement,  he  took  a  receipt 
and  a  covenant  of  indemnity  from  the 
administratrix.       Subsequently,     the 
administratrix     filed      her      petition 
charging  that  the  special  receiver  had 
induced  her  to  receive  worthless  coal 
bonds  in  lieu  of  money ;  that  upon  dis- 
covery of  the  fraud  she  had  tendered 
them  back  to  him,  who  refused  to  re- 
ceive them,  alleging  that  he  had  been 
discharged  as  receiver  by  an  order  of 
the  court,  and  filed  his  answer  denying 
the  fraud,  &c.     Upon  this  petition  and 
answer,  the  court  made   an  order  of 
reference  to  a  referee,  to  take   testi- 
mony concerning  all  the  matters,  and 
report   thereon.      All   the   parties   in 
interest    were   summoned    before   the 
referee,    who  on  a  final  hearing   re- 
ported in  favor  of  the  administratrix, 
and  that  the  special  receiver  had  not 
been  legally  discharged,  and  was  still 
liable  to  account,  &c.     On  motion  to 
confirm  the  report  of  the  referee,  all 
parties  were  heard  by  counsel  fully, 
and  the  court  after  some  correction  of 
the   report,    ordered  that  it  be  con- 
firmed in  all  things,  and  directed  the 
special  receiver  to  pay  over  the  money 
to  the  referee  for  distribution.     (Id.) 

3.  Held,  in  an  action  by  the  special  re- 
ceiver against  the  administratrix  upon 
her  covenant  of  indemnity,  that  the 
above  proceedings  pleaded  by  her  was 
a  defence  in  bar  of  res  adjudicata. 
(Id.) 

See  CAUSE  OF  ACTION,  3. 

SALE. 

1.  The  court  will  interfere  to  set  aside  a 
judicial  sale  for  an  inadequate  price, 


where  there  was  accident  and  surprise 
upon  the  one  side  and  advantage  taken 
of  it  on  the  other,  and  where,  unless 
the  court  can  afford  relief,  the  loss  will 
be  irreparable.  Thus,  where  a  party 
intended  to  appeal  in  good  faith,  but, 
by  mistake  in  the  justification  of  sure- 
ties, failed  to  obtain  an  effectual  stay 
of  proceedings,  and  the  other  party, 
without  giving  him  notice  of  the  de- 
fect, disregarded  the  stay  and  bid  in 
the  property  for  himself,  or  as  the 
agent  of  another  person,  at  a  great 
sacrifice ;  Held,  that  the  sale  was 
properly  set  aside  and  a  re-sale  order- 
ed. •  (Gould  agt.  Gager,  18  Abb.  32.) 

2.  On  application  to  set  aside  a  sale  in 
foreclosure  for  mistake  and  inadequacy 
of  price,  the  order  should  be  framed  to 
protect    intervening    purchasers    and 
mortgagees,  and  insure  the  application 
of  the  proceeds  to  the  payment  of  the 
moneys  advanced  by  them,  and  to  that 
end   the   purchase   money  upon   such 
sale  should  be  held  and  not  distributed 
until  the  further  order  of  the  court, 
and   with   leave  to  apply  for  further 
directions.     (Id.) 

3.  If  a  sheriff,  or  other  officer,  upon  a 
sale  of  property,  makes  an  announce- 
ment, which  has  no  foundation  in  fact, 
of  a  nature  to  lessen  the  price,  and  a 
less  price  than  the  value  is  obtained, 
the  sale  should  be  set  aside  and  a  re- 
sale ordered.     (Marsh  agt.  Ridgway, 
18  Abb.  262.) 

4.  M,  being  indebted  to  D,  turned  out  to 
him  a  quantity  of  marble,  not  then  in 
the  actual  custody  of  M,  but  upon  the 
premises  of  third  persons,  and  in  their 
immediate     custody    and     possession, 
some   of   the   articles    being   cumber- 
some, with  the  understanding  that  D 
should  sell  the  property  and  apply  the 
avails  on  M  s  indebtedness.     M  deliv- 
ered to  D  a  schedule  of  the  pieces  of 
marble,   and    D    arranged    with    the 
persons  having  the  property  in  charge 
to  keep  and    take  care  of  it  for  him. 
Held,  that  this  was  an  absolute  and 
unconditional  sale;    and   that,  under 
the  circumstances,  there  was  a  suffi- 
cient delivery  to  take  the  case  out  of 
the   statute.     (Dixon  agt.    Buck,  42 
Barb.  71.) 

5.  The  mere  circumstance  that  a  mer- 
chant makes  a  disposition  of  bis  prop- 
erty, when  he  becomes  insolvent  and 
is  pressed  by  creditors,  is  no  conclusive 
proof  that  he  intends  to  defraud  them. 
The  fact  that  because  creditors  are  de- 
layed in  the  collection  of  their  claims 
is  not  of  itself  sufficient  to  set  aside  a 
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gale  of  property,  unit's  the  sale  is  ac- 
companied by  an  intent  to  defraud. 
(Loveschigk  agt.  Bridge,  42  Barb. 

in.) 

6.  Where  the  sale  is  for  the  full  value 
of  the  goods,  and  the  proceeds  of  it 
are  appropriated  to  the  payment   of 
bona  fide  debts,  there  should  be  no 
presumption  of  fraud.     (Id.) 

7.  Where  G,  upon  obtaining  $200  from 
the  plaintiff,  told  him  that  she  would 
return  it  if  she  could,  or,  if  not,  that 
she  would  sell  certain  property  to  him 
for  $1,000,  if  he  could  make  an  ar- 
rangement; Held,  that  it  was  a  ques- 
tion for  the  jury  to  determine,  whether 
this  was  a  mere  mortgage  or  an  abso- 
lute sale,  under  proper  directions  from 
the  court.     And  that,  the  jury  having 
given  a   general    verdict,    the    court 
could  not  say  but   that  such   verdict 
was  arrived  at  on  the  ground  that  the 
transaction    was    an    absolute    sale. 
(Gooduin  agt.  Kelly,  42  Barb.  194.) 

8.  That,  assuming  the  jury  to  have  found 
it  to  be  an  absolute  sale,  then,  if  it 
were  made  in  good  faith  and  without 
intent  to  defraud  creditors  or  purcha- 
sers, it  was  valid,  even  though   there 
were  no   immediate  actual    and   con- 
tinued change  of  possession.     (Id.) 

9.  A  bill  of  sale  of  a  canal  boat,  exe- 
cuted by  F.  &  N.  to  B.,  conveyed  all 
the  right,  title  and  claim  of  the  ven- 
dors  against   S.  a  former   owner,  by 
reason  or  on  account  <3f  a  certain  bill 
of  sale  of  the  boat,  executed  to  them 
by  S.,  for  any  defect  in  the  title  of  the 
boat  or  otherwise,  Ac.    The  bill  of  sale 
to  B.  was  executed  prior  to  the  dis- 
covery of  any  unsoundness  in  the  boat. 
Held,  that  such   bill  of  sale  did  not 
transfer  to  B.,  any  title  to  a  cnuse  of 
action  in  favor  of  F.  &  N.  against  S. 
for  fraud  in  the  sale  of  the  boat  by  S. 
to   them.     (Binnard  agt.  Spring,  42 
Barb.  470) 

10.  If  a  vendor  is  ignorant  of  any  un- 
soundness or  other  defect  in  the  article 
sold,   a   mere    representation  of  un- 
soundness will  not  render  him  liable, 
in  an  action  to  recover  damages  for 
deceit  or  fraud,  upon  the  subsequent 
development  of  a  defect  then  secret. 
If  it  is  inten  Jed  to  make  the  vendor  ac- 
countable, under  such  circumstances, 
he  must  be  required    to  warrant  the 
thing   sound,    or   free   from    defects. 
(Id.) 

11.  At  the  time  of  the  sale  of  a  canal 
boat,  she  was  subject  to  a  secret  de- 


fect, viz:  the  dry  rot,  which  was  un- 
known to  both  parties,  and  could  not 
be  known  upon  mere  inspection.  The 
vendees  had  the  same  means  of  detec- 
tion as  the  vendor,  and  examined  the 
boat,  and  used  her  for  a  month  with- 
out discovering  the  defect.  Held, 
that  the  assertion  of  the  vendor,  that 
she  was  sound,  was  not  fraudulent;  he 
having  good  reason  to  believe  her 
sound.  (Id.) 

See  VENDOR  AND  VENDEE,  1,  2,  3, 

4,  5,  6. 

See  PAYMENT,  2,  3. 
See  INSOLVENT  DEBTOR,  1,  2,  3,  4. 

See  ASSIGNMENT  FOR  THE  BENEFIT 

OF  CREDITORS,  10,  11. 
See  AGREEMENT,  7,  8. 


SECURITY  FOR  COSTS. 

1.  If  a  plaintiff  who  is  required  to  file 
security  for  costs  does  not  file  such  se- 
curity within  a  reasonable  time  after 
a  peremptory  order,  the  court  will,  on 
motion,  order  judgment  of  non  pros. 
There  is  nothing  in  the  Code  taking 
away  or  affecting  this   power  of  the 
court.     (The  case  of  Caldwell  agt. 
Manning,   24  How.  Pr.    R.  38,  ap- 
proved.)      (Hinds    ngt.     Woodbury, 
ante,  379.) 

2.  As  the  bond  to  be  given  by  the  plain- 
tiff is  for  the  benefit  of  all  the  defend- 
ants, the  motion  for  judgment  of  non 
pros.,  if  given  for  all  the  defendants, 
is  properly  granted  as  to  all,  although 
the  remedy  against  some  of  them  may 
be  lost  by  the  statute  of  limitations. 
(Id.) 

See  COSTS. 


SET-OFF. 

1.  An  agreement  made  between  the 
plain  tifl'  and  one  of  two  defendants  in 
a  suit,  that  the  plaintiff  shall  not  lit- 
igate a  portion  of  his  claim  in  that 
suit,  and  that  such  defendant  shall 
have  the  privilege  of  returning  cer- 
tain property  involved  in  the  claim,  or 
of  paying  for  it,  will  not  authorize  the 
plaintiff  to  insist  upon  that  portion  of 
his  claim  as  a  set-off  in  an  action 
brought  against  .him  upon  the  judg- 
ment recovered  in  that  suit  by  the  as- 
signees of  both  the  defendants  in  the 
prior  suit.  The  demand,  to  constitute 
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a  set-off,  must  be  a  joint  one  against 
the  assignors  of  the  judgment.  (Hoff 
agt.  Myers,  42  Barb.  370.) 

See  ACTION  IN  BAR,  1,  2. 


SHERIFF. 

1.  A  sheriff  cannot  be  allowed  an  addi- 
tional compensation  for  executing  an 
attachment  over  and  above  his  pre- 
scribed fees,  unless  he  is  put  to  trouble 
or  incurs  expenses  in  taking  possession 
of  or  in  preserving  the  property   at- 
tached.    (Calhoun  agt.  Lee,  ante,  1.) 

2.  Where  a  sheriff  attaches  the  interest 
of  a  defendant  in  a  mining  company, 
and  the  parties  thereupon  compromise 
the  claim  fora  specified  sum,  the  sher- 
iff is  entitled  to  the  fees  prescribed  by 
the  revised  statutes  for  his  services,  as 
follows  :  fifty  cents  for  the  service  of 
the  attachment;  nineteen  cents  for  a 
copy  of  the   attachment,  and  twelve 
and  a  half  cents  for  returning  it.     He 
is  not  entitled  to  poundage,  because  he 
has  not  attached  any  property  he  could 
sell  by  virtue  of  the  attachment.   (Id.\ 

3.  The  right  of  a  sheriff  to  sell  the  goods 
of  the  judgment  debtor  within  his  bail- 
iwick at  the  time  of  the  receipt  of  the 
execution  by  him,  without  any  actual 
levy,  remains   perfect  as  against  the 
juigment  debtor,  when  no  title  of  a 
bona  Jide  purchaser  intervenes  or  is  set 
up.      (Bond  agt.    Willet,  ante,   47, 
Court  of  Appeals.) 

4.  But  the  title  of  any  purchaser  in  good 
faith,  of  such  goods  acquired  prior  to 
the  actual  levy  of  an  execution,  with- 
out notice  of  such  execution  being  is- 
sued, shall  not  be  divested  by  the  fact 
that  such  execution  had  been  deliver- 
ed to  an  officer  to  be  executed  before 
such  purchase  was  made  (2  R.  S.  366.) 

aid.) 

5.  In  this  case  it  was  held  that  an  actual 
levy  was  made  which  defeated  the  title 
of  a  subsequent   bona fide  purchaser, 
•without  notice  of  the  execution  being 
issued,  where  the  deputy  sheriff  imme- 
diately on  the  receipt  of  the  execution 
proceeded  to  the  store  of  the  defend- 
ants in  the  execution  and  communi- 
cated his  business  to  one  of  them,  and 
told  him  he  had  an  execution  against 
the   firm;  showed  him  the  execution, 
and  told  him  that  he  must  act  under 
it,  and  must  levy  on  the  property,  and 
then  took  up  one  of  the  billheads  of 
the  firm,  and  on  it  made  a  memoran- 
dum of  levy;  also  made  an  indorsement 
on  the  execution  in  these  words:  "27th 


of  Aug.  1856,  levied  on  stock  of  dry 
goods  in  store  204  and  206  Sixth  Ave- 
nue." Upon  the  promise  and  engage- 
ment of  said  defendant  to  permit  the 
goods  to  remain  as  they  were,  he  left 
them  in  the  store  and  in  his  charge. 
(Id.) 

6.  It  is  not  an  abandonment  of  a  levy, 
where  the  sheriff  is  stayed  in  his  pro- 
ceedings on  the  execution  and  the  levy 
made  thereunder,  by  an  order  of  the 
court,  if  he  resumes  his  control   and 
dominion  over  the  property  levied  up- 
on as  soon  as  the  order  is  vacated.  (Id.) 

7.  A  sheriff  has  no  right  of  action  against 
bail,  under  section  203  of  the  code,  un- 
til he  has  sustained  damages  from  the 
liability  as  bail  which  the  law  imposes 
upon  him  ;  that  is,  damages  by  reason 
of  failure  of  bail  to  justify,  or  other 
bail  to  be  put  in.     And  such  damages 
must  be  averred  and  shown .     (  Clapp 
agt.  Schutt,  ante,  255.) 

8.  Whether  the  sheriff  may  assign  his 
right   of  action   which   he  may  have 
against  bail.     Quere  1    (Id.) 

9.  The  sheriff  of  the  city  and  county  of 
New  York,  under  an  attachment  issued 
to  him  in  a  civil  action  under  the  code, 
may  be  allowed  a  compensation,  on  the 
settlement  or  withdrawal  of  such  ac- 
tions, an  amount  at  the  rate  of  pound- 
age on  execution.     The  fee  for  copy  of 
attachment  is  fixed  by  statute  at  nine- 
teen cents,  and  that  for  service  at  fif- 
teen cents,  and  the  court  has  no  dis- 
cretion to  allow  a  greater  fee.  (Bart- 
lett  agt.  Jessup,  18  Abb.  448.) 

10.  Where  the  sheriff  attaches  a  vessel, 
the  charge  for  watching  it  ought  not 
to  be  more  than  that  allowed  the  Uni- 
ted States  Marshal  for  the  same  service. 
(Id.) 

11.  The  service  of  an   attachment  upon 
the  debtors  of  a  defendant  therein,  by 
the  sheriff,  entitles  him  to  his  pound- 
age upon  the  sum  collected  thereby  as 
upon  an  execution.    He  is  not  entitled 
as   a   trustee   under  the  provisions  of 
the    revised   statutes,  where  he  per- 
forms  only  the  duties  which  devolve 
upon    a    sheriff.      (Jellinghaus    agt. 
Scheldt,  18  Abb.  452. 

See  COSTS,  10. 
See  DEED,  5. 


SPECIFIC  PERFORMANCE. 

1.  If  a  thing  sold  is  of  greater  or  less 
value,   according  to  the  effluxiou  of 
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time,  it  is  manifest  that  time  is  of  the 
essence  of  the  contract)  and  a  stipula- 
tion as  to  time  must  be  literally  com- 
plied with,  in  equity  as  well  as  in  law. 
(Gale  agt.  Neher,  42  Barb.  320.) 

2.  Where  a  contract  for   the   sale   and 
purchase  of  land  contemplates  that  the 
vendor  shall  vacate  his  residence  upon 
the  premises,  on  the  day  named   for 
the  payment  of  the  purchase  money 
and  seek  a  home  elsewhere  for  himself 
and  family,  time  must  be  regarded  as 
of  primary  consequence  to  him,  and  as 
of  the   essence   of  the   contract.     So 
also,  where   the   agreement   provides 
for  the  sale  and  transfer  of  a  farm  with 
growing  crops  thereon,  in  the  midst 
of  the  growing  season,  with   horses, 
cattle,  <fcc.,  requiring  personal  atten- 
tion.    (Id.) 

3.  The  execution  of  such  a  contract  can- 
not remain  suspended  in  doubt  or  un- 
certainty,   for    any   period   of    time, 
without  the  most,  serious  anxiety  and 
detriment   to   the  contracting   party, 
•who  h  tends  in  good  faith,  and  is  pre- 
pared   to   fulfill.      And   if  the   other 
party  fails  to  perform  on  the  day  ap- 
pointed, a  specific  performance  cannot 
be  enforced  without  injury  and  injus- 
tice to  him  who  has  been  guilty  of  no 
laches  or  wrong.     (Id.) 

4.  Bills  for  the  specific  performance  of 
contracts,    are     applications    to    the 
equitable   jurisdiction   of  the   court. 
The  relief  sought  is  not  a  matter  of 
right.    The  court  will  exercise  a  sound 
and   reasonable   discretion,    and   will 
never  grant  the  relief  thus  sought  un- 
less it  is  entirely  equitable  and  right, 
and  will  work  no  injustice  to  the  ad- 
verse party.     (Id.) 


STATUTES. 

1.  The  act  of  the  legislature  of  1859, 
authorizing  the  comptroller  of  the  city 
of  New  York  to  appoint  three  commis- 
sioners of  taxes  for  that  city  to  hold 
their  office  for   five  years,  and  until 
others  are  appointed  in  their  places, 
becomes  null  and  void  as  to  the  power 
of   appointment  by  the    comptroller, 
after   the  first  appointment  made  by 
him.     (People  ex  rel.    Brown,   agt. 
Woodruff,   ante,   203,    Court  of  Ap* 

peals.) 

2.  In  applying  statutes  affecting  reme- 
dies, proceedings  already  pending  at 
the  time  of  their  enactment  are  to  be 


deemed  exempt  from  their  operation, 
unless  a  contrary  intent  appears. 
(Trist  agt.  Cabenas,  18  Abb.  143.) 

3.  In  construing  statutes,  courts  will 
give  effect  to  the  intention  of  the  leg- 
islature, if  the  words  are  not  repug- 
nant to  such  construction.  (Jones  agt. 
Morrill,  42  Barb.  623.) 

See  REFEREES  and  REFERENCE,  14. 
See  INNKEEPERS,  2,  3. 


STATUTE  OF  LIMITATIONS. 

1.  An     assignment    by    an     insolvent, 
enumerating  a  debt  among  his  liabili- 
ties is  a  sufficient  acknowledgment  of 
the  debt,  to  take  it  out  of  the  opera- 
tion  of    the    statute   of    limitations. 
(Stuart  agt.  Foster,  18  Abb.  305.) 

2.  The  delivery  of  summons   and  com- 
plaint to  the  sheriff  to  be  served,  with 
an  honest  intent  to  have  them  served, 
is  a  commencement  of  the  action,  so 
as  to  save  the  case  from  the  statute 
of  limitations.     (Davis   agt.    Duffie, 
18  Abb.  360.) 

3.  Where  J.  S.  G.  and  S.  G.,  being  in- 
debted  to   the   plaintiff  upon  a  note 
made   by  them  jointly,   rendered  an 
account  of  wood  delivered  by  them  to 
the  plaintiff,  under  certain  contracts, 
and  a  settlement  being  made  between 
the  plaintiff  and  S.  G.,  a  balance  of 
$260.46  was  found  due  from  the  plain- 
tiff to  J.  S.  G.  and  S.  G.  for  wood, 
which  amount  the  plaintiff  with  the 
consent  of   S.  G.  indorsed  upon   the 
note.      J.    S.    G.,    previous   to   such 
settlement,  had  consented  that  what- 
ever sum  was  due  from  the  plaintiff 
upon  the  wood  contracts  should  be  in- 
dorsed on  the  note,  and  after  the  in- 
dorsement was  made,  he  said  it  was 
all  right :   Held,  that  the  indorsement 
must  be  held  to  have  been  made  by 
the  direction  and  with  the  consent  of 
J.  S.  G.,  and  was  a  payment  by  him, 
which   prevented  his  interposing  the 
defence  of  the  statute  of  limitations. 
(Hanley  agt.  Griswold,  42  Barb.  18.) 

4.  Admissions  of  a  party,  whether  of 
law  or  of  fact,  when  acted   upon  by 
others,    are    conclusive    against    the 
party  making  them,  in  all  cases  be- 
tween him  and  the  person  whose  con- 
duct he  has  thus  influenced.     (Id.) 

5.  The   statute  of    limitations   may  be 
interposed  in  a  surrogate's  court,  as 
well   as   in  any  other,   but  in  a  case 
where  courts  of  law  have  a  concurrent 
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jurisdiction  with  the  surrogate  and  a 
court  of  equity,  the  six  years  limita- 
tion will  constitute  a  bar  to  the  pro- 
ceeding in  a  surrogate's  court.  (Smith 
agt.  Remington,  42  Barb.  75.) 

6.  Where  a  legacy  was  due  and  paya- 
hle  by  the  terms  of  the  will,  when  the 
legatee  became  21,  which  was  in  No- 
vember, 1854,  and  the  proceedings 
before  the  surrogate  to  compel  an  ac- 
count, and  payment  of  the  legacy,  by 
thu  executor,  were  not  instituted  until 
the  4th  <  f  June,  1862,  about  one  year 
and  six  months  after  the  six  years 
from  the  time  the  legacy  fell  due  had 
expired :  Held,  that  the  statute  of 
limitations  was  a  bar.  (Id.) 

See  DISCONTINUANCE,  1 


STREETS  AND  HIGHWAYS. 

1.  It  must  be  considered  as  settled,  on 
principle  and  authority,  that  there  is 
but  one  supreme  court,   whether    in 
general  or  special  term,  and  that  either 
branch  is  the  supreme  court  within  the 
meaning  of  the  statute,  and  may  ex- 
ercise all  the   powers  of  that   court. 
(In  the  matter  of  opening  Seventh  Av. 
ante,  180.) 

2.  Consequently,  the  general  term,  al- 
though  it  is  an  appellate  court,  has 
jurisdiction,  equally  with  the  special 
term,  in  confirming  the  report  of  com- 
missioners   on    opening    streets    and 
avenues.     (Id.) 

3.  One  who  owns  both  sides  of  the  high- 
way  or    street,    is    to    be    presumed 
entitled  to  the  fee  of  the  road.     Upon 
the  discontinuance  of  an  old  road,  in 
the  city  and  county  of  New  York,  the 
fee  is  not  in  the  corporation,  but  pre- 
sumptively in  the  owners  of  the  ad- 
joining  land.      (  Van   Amringe  agt. 

Barnett,  8  Bosw.  357.) 

4.  The  street  commissioner  of  the  city 
of  New  York,  and   not   the   commis- 
sioner of  repairs  and  supplies  is  the 
proper  officer  to  authorize  the  widen- 
ing of  the  carriage-way  in  a  street  in 
that  city.     (O'Rourke  agt.  Hart,  9 
liosw.  301.) 

5.  That  portion  of  the  act  of  the  legisla- 
ture of  December  14,  1847,  (Laws  of 
1847,  ch.  445,)  which  provides  for  the 
re-assessment   before   a   jury   of    the 
damages  occasioned  by  the  laying  out 
of  a  highway,  where  they  shall  have' 
been  assessed  in  the  first  instance  by 
the  three  commissioners  appointed  by 
the  county  court,  as  required  by  that 


act,  is  not  in  conflict  with  the  consti- 
tution of  the  state.  The  seventh  sec- 
tion of  the  first  article  of  the  constitu- 
tion is  not  a  restriction  upon  the  legis- 
lative power  to  provide  for  a  re -assess- 
ment of  damages  in  such  a  case,  before 
a  jury,  after  they  have  been  once 
assessed  by  commissioners,  under  the 
statute.  (I'lark  agt.  Miller,  42  Barb. 
255.) 

6.  The  substitution  of  a  new  and  differ- 
ent kind  of  pavement  from  that  exist- 
ing on  a  public  street  is  not  a  repair 
of  the  street,  and  a  local  assessment 
may  be  laid  for  the  expense  thereof, 
even   where   the   whole  width  of  the 
street  is  not  so  repaved.     (In  the  mat- 
ter of  repairing  Fulton  street,  Brook- 
lyn, ante,  429.) 

7.  The  act  of  1858  (Laws  of  1858,  chap. 
338),  does  not  apply  to  matters  pre- 
liminary   to    the    commencement    of 
the    proceedings  in  assessments,  and 
through  which  jurisdiction  is  acquired. 
Objections  that  go  to  the  jurisdiction 
or  power  to  make  the  assessment,  are 
not  to  be  considered  in  the  proceedings 
authorized  by  that  act,  and  only  irre- 
gularities or  frauds  in  the  making  and 
laying  the  assessment.     (Id.) 

See  ESTOPPEL,  2. 

See  TAXES  AND  ASSESSMENTS,  5,  6. 


SUMMARY  PROCEEDINGS. 

1.  An  order  of  a  county  court  dismissing 
an  appeal  taken  from  a  judgment  of  a 
justice  of  the  peace  in  summary  pro- 
ceedings to  recover  the  possession  of 
lands,    is    appealable    to    this    court 
(Code,  §344.)    (Hammond  agt.  Car- 
penter, ante,  43.) 

2.  Under  the  Codea  no  affidavit  need  be 
made  or  served,  and  no  alloicanceofan 
appeal  is  necessary.     As  the  Code  was 
in  1863,  either  the  county  judge  or  the 
justice  could  approve  of  the  security 
given  on  appeal  from  the  judgments 
of  justices  of  the  peace  to  the  county 
court  in  civil  actions.      (Id.) 

3.  The  approval  of  the  security  given  by 
the  appellant  in  this  case  by  the  county 
judge,  after  it  had  been  approved  by 
and  served  on  the  justice,  by  erasing 
the  nauie  of  the  justice  and  substitut- 
ing that  of  the  county  judge,  without 
altering  the  date,  held  sufficient,  either 
under   the   Code  or   the   act  of  1849. 


NEW  YORK  PRACTICE  REPORTS. 


559 


Digest. 


4.  The   city  judge  of  the   city  of  New 
York    has   power   and  jurisdiction  of 
summary  proceedings  to  dispossess  a 
tenant  from   premises  in  the  city  of 
New    York.       Such    proceedings    are 
strictly  judicial.       (People   ex    rel. 
Smith  agt.  Russell,  ante,  176.) 

5.  By  the  act  of  1849,  an  appeal  from  a 
judgment  of  a  justice  of  the  peace  in 
summary  proceedings  to   reeovpr   the 
possession  of  land   is  brought  within 
the   operation   of   section   327  of  the 
Code,  and  authorizes  the  county  court 
to  allow  the   appellant  to  amend  his 
appeal  by  giving  the  security  required 
by  that  act,  where  he  omits,  on  bring- 
ing his  appeal,  to  give  such  security. 
(Jiriggs  agt.  Swales,  ante,  201.) 

8.  In  summary  proceedings  instituted  by 
a  landlord  to  dispossess  his  tenant  for 
non-payment  of  rent,  an  affidavit  of 
the  tenant,  denying  in  general  terms 
each  and  every  allegation  contained 
in  the  affidavit  of  the  landlord,  is  suffi- 
cient. (The  People  agt.  Coles,  42 
Barb  96.) 

7.  Where  the  tenant  can  deny  all  that 
has  been  stated  by  the  landlord,  the 
denial  is  as  complete  and  well-defined 
by  a  general  denial  of  every  allegation 
as   if  every  statement   had   been  re- 
counted and  denied  in  detail.     (Id.) 

8.  If  a  husband  is  in  fact  the  tenant  of 
premises,  and  has  been  removed  from 
the  possession  by  summary  proceedings 
under  the  statute  for  the  non-payment 
of  rent,  without  due  notice,  he  alone  is 
entitled  to  judgment   of   restitution ; 
and  he  alone  should  be  the  relator  in 
a  certiorari  to  review  and  reverse  the 
proceedings  and  judgment.     The  court 
cannot  order  restitution  in  favor  of  the 
wife,  or  other  person  not  a  party  to 
the   proceedings.      (The  People  agt. 
McCaffrey,  42  Barb.  531.) 


SUMMONS. 

1.  A  summons  issued  by  a  justice  of  the 
peace  does  not  require  a  United  States 
revenue   stamp.     (Baird  agt.    Pr id- 
more,  ante,  253.) 

2.  In  all  cases  when  the   action   is  not 
upon  a  money  demand,  or  obligation 
for  the  payment  of  money,  when  the 
damages  can  be  ascertained  by  a  sim- 
ple computation  of  interest,  the  notice 
in  the  summons  should  be  under  sub. 
2  of  section  1 29  of  the  code.    (Hemson 
agt.  Decker,  ante,  385.) 


3.  Where  the  notice  in  the  summons  is 
under  subdivision  2,  of  section   129, 
and  the  complaint  sets  out  a  cause  of 
action   in  equity,  but  demands  judg- 
ment for  a  specific  sum  of  money,  con- 
taining also  a  prayer  for  general  relief, 
the  complaint  cannot  be  set  aside  as  a 
departure   from  the   summons.      The 
court  can  give  a  proper  judgment  upon 
it  under  the  prayer  for  general  relief. 
(Id.) 

4.  It  seems,  that  in  all  cases  where  the 
notice  in  the  summons  is  under  subdi- 
vision 2,  section    129,   the  plaintiff  is 
at  liberty  to  declare  for  any  cause  of 
action,  precisely  as  under  the  former 
practice  he  was  at  liberty  to  do  when 
there  was  no  ac  etiam  clause  in  the  ca- 
pias     There  can  be  no  departure  from 
the  writ  in  the  complaint  in  such  case. 
(Id.) 

5.  But  where  the  notice  in  the  summon8 
is  under  subdivision  1,  section  129,  and 
the  actions  or   causes  of  action   arise 
upon   money  demands,  the  complaint 
must  follow  the  summons,  correspond- 
ing with  the  former  practice  when  the 
defendant  was  brought  into  court  upon 
a  capias  ad  respondendum ,  where  the 
plaintiff  in  declaring  was  bound  to  pur- 
sue the  cause  of  action  set  forth  in  the 
ac  etiam  clause  of  the  writ,  and  if  "he 
did  not  it  was   an   irregularity  which 
the   defendant  might  take  advantage 
of  by  motion  to  set  aside  the  proceed- 
ings.    (Id.) 

See  JUDGMENT,  10. 


SUPERIOR  COURT,  NEW  YORK. 

1.  Where  a  plaintiff  does  not  reside  in 
the  city  of  New  York,  though  residing 
in  the  state,  he  is  "  not  residing  within 
the  jurisdiction"  of  the  New  York 
Superior  Court,  and  in  suits  in  that 
court  may  be  compelled  to  file  security 
for  costs.  (Bolton  agt.  Taylor,  18 
Abb.  385.) 

See  JURISDICTION,  7. 


SUPPLEMENTARY  PROCEEDINGS. 

1.  Where  any  question  is  raised  as  to  the 
truth  of  the  affidavit  on  which  an  order 
for  the  examination  of  a  judgment 
debtor  is  made,  it  should  be  presented 
by  a  motion  to  set  aside  the  proceed- 
ings, and  cannot  be  first  raised  in  op- 
position to  a  motion  to  commit  the 
defendant  for  contempt.  (Hilton  agt. 
Patterson,  18  Abb.  245.) 
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2.  Where  an  order  of  the  court  is  served 
•which  is  apparently  valid,  the  individ- 
ual upon  whom  it  is  served  is  bound 
cither  to  obey  such  order,  or  at  once 
to  move  for  such  correction  as  he  may 
think  necessary;  and  on  a  motion  to 
commit  for  contempt  for  disobedience 
to  the  order,  the  only  issues  are  as  to 
the  regularity  of  the  proceedings  un- 
der the  order,  and  the  excuse  for  dis- 
obedience.    The  court  has  jurisdiction 
to  enforce  the  orders  of  a  judge  there- 
of made  out  of  court.     (Id.) 

3.  A  judgment  debtor,  upon  being  ar- 
rested  under  an  attnchment,  who  at 
once  submits  himself  to  an  examina- 
tion, the  court  will  ordinarily  accept 
his  excuse,  and  discharge  him  from 
arrest ;  but  this  will  not  be  done  where 
the  debtor  puts  the  pursuing  creditor 
to  expense  in  prosecuting  the  attach- 
ment, and  raises  all  objections  possi- 
ble.    (Id.) 

4.  A  witness  examined  in  supplementary 
proceedings  against  a  judgment  debt- 
or, cannot,  on  an  appeal  from  an  order 
punishing  him  for  contempt,  raise  for 
the  first  time  the  objection  that  the 
execution   on  which   the   proceedings 
were  founded  was  insufficient.     (Peo- 
ple agt.  Marston,  18  Abb.  257.) 

5.  A  witness  appearing  and  being  ex- 
amined in  supplementary  proceedings, 
is  bound  to  answer  proper  questions, 
whether  he  has  been  subpoenaed  or  not. 
(Id.) 

6.  Where  the  judgment  debtor  was  shown 
to  have  been  a  member  of  a  firm,  and 
bis   copartner,   being   examined   as  a 
•witness,  refused  to  state  the  amount 
received  by  the  judgment  debtor  from 
the  business,  and  whether  the  books 
of  such  firm  were  within   the  control 
of  the  witness.     Held,   that  an  order 
committing  him  for  contempt  was  pro- 
per, and  on  his  appeal  therefrom  should 
be  affirmed,  with  costs.     (Id.) 

1.  The  future  earnings  of  a  judgment 
debtor  cannot  be  reached  by  an  order 
in  supplementary  proceedings.  And 
property  in  the  hands  of  a  third  party 
can  be  summarily  reached  only  by 
proceedings  under  section  294  of  the 
Code;  and  if  an  order  in  proceedings 
under  section  292,  provides  for  the 
payment  by  a  third  party  of  property 
of  the  judgment  debtor,  in  his  hand,-, 
it  may,  on  motion,  be  stricken  out. 
(  Woodman  agt.  Goodenough,  18  Abb. 
265.) 

8.  A  county  judge  clearly  has  jurisdic- 


tion in  proceedings  supplementary  to 
execution.  (People  ex  rel.  Fitch  agt. 
Mead,  ante,  360.) 

9.  Where  a,  judge  before  whom  proceed- 
ings supplementary  to  execution  are 
pending,  makes  an  order  appointing  a 
receiver  of  the  debtor's  property,  and 
files  the  same,  together  with  the  testi- 
mony taken  on  the  examination  of  the 
judgment  debtor,  in  the  county  clerk's 
office;  before  the   examination  of  the 
judgment  debtor  is  finally  concluded, 
the  judge  does  not  thereby  lose  juris- 
diction of  the  person  of  the  judgment 
debtor,  nor  his  power  to  commit  him 
for   contempt  in   refusing    to  answer 
questions  on  his  further  examination. 
(Id.) 

10.  In  analogy  to  the  former  practice  in 
chancery  upon  filing  a  creditor's  bill 
and  the  appointment  of  a  receiver,  the 
judge  may  now  appoint  the  receiver 
at  any  time  while  the  proceedings  are 
pending  before  him,  in  his  discretion. 
(Id.) 

See  CREDITOR'S  ACTION,  1,  2,  3. 
See  RECKITERS,  5,  6. 


SURETY. 

1.  Where  a  promissory  note  is  made — 
"  I  promise  to  pay,"  &c.  (or  any  sev- 
eral note),  signed  by  the  maker,  and 
subsequently,  for  the  purpose  of  giv- 
ing security  to  the  note,  another  per- 
son signs  it  as  maker,  without  the 
knowledge  or  consent  of  the  first  sign- 
er, such  additional  name  does  not  in- 
validate the  note,  or  alter  the  liability 
of  the  original  maker  in  any  respect. 
(Brou-nella,gt.  Winne,  a»£e,193  Court 
of  Appeals.) 


SURROGATE. 

1.  Where  an  administrator,  who  was  at 
the  same  time  the  general  guardian  of 
the  infant  heirs  of  his  intestate,  ap- 
plied, in  his  character  as  administra- 
tor, to  the  surrogate  for  leave  to  sell 
the  real  estate  of  the  deceased  to  pay 
debts,  and  thereupon  the  surrogate 
proceeded,  without  appointing  any 
guardian  for  the  infants,  to  :n.ake  an 
order  for  all  persons  interested  in  the 
estate  to  show  cause,  withi'n  four 
weeks,  why  the  application  should  not 
be  granted,  and  subsequently,  without 
any  appearance  of  the  infants,  made 
an  order  of  sale,  and  confirmed  the 
gale  made  by  the  administrator;  held, 
that  the  surrogate  did  not  obtain  juris- 
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diction  of  the  subject  matter  and  of 
the  persons  of  ihe  infants;  and  that 
the  proceedings  and  sale  were  void. 
(Havens  agt.  Sherman,  42  Barb.  636.) 

.  Held,  also,  that  the  surrogate  could 
not  shorten  the  time  mentioned  in  the 
statute  for  showing  cause,  without 
losing  jurisdiction.  This  was  not  an 
irregularity,  and  therefore  was  not 
cured  by  the  act  of  March  23,  1850, 
"  for  the  protection  of  purchasers  of 
real  estate  upon  sales  made  by  order 
of  surrogates."  (Laws  0/1850,  ch.  82.) 
(Id.) 

See  EXECUTORS  AND  ADMINISTRA- 


TAXES  AND  ASSESSMENTS. 

1.  The  court  will  not  interfere  by  injunc- 
tion to  restrain  the  collection  of  a  tax 
imposed  upon  an  individual  in  respect 
of  his  personal  property,  upon  allega- 
tions that  it  has  been  illegally  imposed. 
An  action  will  not  lie  on  such  grounds. 
(Mutual  Benefit  Life  Insurance   Co. 
agt.  Board  of  Supervisors,  8  Bosw. 
683.) 

2.  In  an  answer  setting  up  title  or  right 
of  possession  to  land  under  a  sale  for 
taxes,  it  is  not  enough  to  allege  that 
the  property  was  duly  sold  for  non- 
payment of  a  tax  duly  imposed  accord- 
ing to  the  statute.     It  is  essential  to 
state  facts  showing  that  a  tax  was  duly 
imposed  on  the  property  for  the  non- 
payment   of    which    the    authorities 
might  lawfully  sell   it,  and  that  the 
proof  of  non-payment  required  by  the 
statute  to  authorize  a   sale  had  been 
made.    (Carter  agt.  Koezley,  9  Bosw. 
583.) 

3.  Where   property  is   taken  from  the 
owner  for  a  tax  assessed  on  him  under 
a  statute  of  the  United  States,  it  can- 
not be  replevied  by  him.     If  it  be  re - 
plevied,  the  remedy  of  the  defendant 
is  to  more  to  set  aside  the  proceeding. 
(O'Reily  agt.  Good,  18  Abb.  106.) 

4.  Under  the   Code,   in  proceedings  of 
claim    and    delivery,    the   defendant, 
whx>  was  a  deputy  collector  of  the  in- 
ternal revenue  of  the  United  States, 
moved   to   set  aside   the   proceedings 
upon  his  affidavit  with  that  of  the  col- 
lector, that  the  goods  were  taken  for 
an  assessment  or  tax  under  the  inter- 
nal revenue  act — the  deputy  annexing 
to  his  affidavit  a  copy  of  the  warrant 
under  which   he    took    the   property. 
Held,  that  this  entitled  the  defendant 
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to  have  the  proceedings  set  aside,  there 
being  no  proof  on  the  part  of  the  plain- 
tiff to  the  contrary,  except  the  usual 
allegation  contained  in  his  original 
affidavit  (as  required  by  the  Code), 
that  the  property  was  not  taken  for  a 
tax,  assessment,  or  fine,  pursuant  to 
a  statute,  <fcc.  (Id.) 

5.  A  town  has  no  right  to  money  impro- 
perly collected  by   tax  from  its  tax- 
payers, and  cannot  maintain  an  action 
in  the  name  of  its  supervisor  to  recover 
it  back.     Where  money  has  been  col- 
lected by  a   town   collector  under  a 
warrant  of  the  board  of  supervisors  for 
the  purpose  of  paying  the  land  dam- 
ages occasioned  by  the  laying  out  of  a 
highway  which  was   never  worked  or 
opened,  for  the  reason  that  the  pro- 
ceedings to  lay  out  the  road  were  null 
and  void,  and   such  money  has  been 
paid  to  a  commissioner  of  highways, 
who  has  paid  the  same  over  to  the  per- 
sons entitled  thereto  for  their  damages, 
no  action  will  lie  against  such  commis- 
sioner after  the  expiration  of  his  term 
of  office,  upon  his  official  bond,  by  the 
supervisor  of  the  town  to  recover  such 
moneys.      (Gailor  agt.  Herrick,  42 
Barb.  79.) 

6.  Money  raised  by  taxation  does  not  go 
or  belong  to  the  towns.     They  have  no 
treasury  to  receive  it.     But  when  col- 
lected it  is  to  be  paid  over  to  the  treas- 
urer of  the  county,  or  to  the  officers 
and  persons  designated  by  law  to  re- 
ceive it.     (Id.) 

1.  An  issue  of  law  arising  upon  demur- 
rer to  complaint  will  be  disposed  of 
according  to  the  law  as  it  stands  at  the 
time  of  the  trial  of  the  issue,  where  it 
does  not  appear  upon  the  face  of  the 
complaint  when  the  action  was  com- 
menced, when,  as  claimed,  another 
law  would  be  applicable.  (Lewis  agt. 
The  City  of  Buffalo,  ante,  335.) 

8.  Where  the  charter  of  a  municipal  cor- 
poration makes  the  statement  of  cer- 
tain facts  in  a  conveyance  or  declara- 
tion of  sale  of  lands  for  taxes  or  as- 
sessments, presumptive  evidence  of  the 
legality  or  validity  of  such  tax  or  as- 
sessment, and  the  proceedings  therein, 
the  courts  in  the  absence  of  any  stat- 
utory provision,  have  equity  jurisdic- 
tion of  an  action  to  restrain  the  pro- 
ceedings and  set  aside  the  tax  or  as- 
sessment,   where    the    instrument   or 
proceedings  containing  such  presump- 
tive evidence  is  presented.     (Id.) 

9.  The  rule  is  well  settled  that  when- 
ever the  claim  of  the  adverse  party  to 
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the  land  is  valid  upon  the  face  of  the 
instrument,  or  the  proceedings  sought 
to  be  set  aside,  and  extrinsic  facts  are 
necessary  to  be  proved  to  establish  the 
invalidity  or  illegality,  the  court  will 
entertain  jurisdiction  in  equity.  (Id.) 

10.  Where  an  improper  assessment  and 
tax   on  personal  property  is   laid,   a 
mandamus  is   the  proper   remedy  to 
strike   it  from   the   assessment  rolls. 
(People  ex  rel.  Lincoln,  agt.  The  As- 
sessors of  the  toivn  of  Barton,  ante, 
371.) 

11.  The  act  of  1858  (Laws  of  1858,  chap- 
338),   does  not  apply  to  matters  pre- 
liminary   to    the    commencement    of 
the    proceedings   in   assessments,  and 
through  which  jurisdiction  is  acquired. 
Objections  that  go  to  the  jurisdiction 
or  power  to  mnke  the  assessment,  are 
not  to  be  considered  in  the  proceedings 
authorized  by  that  act,  and  only  irreg- 
ularities or  frauds  in  the  making  and 
laying  the  assessment.     (In  the  Mat- 
ter of  repaving  Fulton  street,  Brook- 
lyn, ante,  429) 

See  APPEAL,  12. 

See  BANKS,  6,  7,  8,  9,  10,  11. 


TENDER. 
See  TITLE,  1. 
See  ASSIGNMENT  FOE  THE  BENEFIT 

OF  CREDITORS,  4. 
See  MORTGAGE  FORECLOSURE, 10. 

TITLE. 

1.  Under  a  decree  that  the  plaintiff  is 
entitled  to  redeem  lands  from  a  mort- 
gage, and  to  have  a  conveyance  thereof 
with  covenants  against  the  grantor's 
acts,  upon  payment  of  a  specified  sum, 
the  plaintiff  is  not  bound  to  pay  the 
redemption  money  unless  the  defend- 
ant complies  with  the  directions  of  the 
decree      respecting      a      conveyance. 
Therefore,    the   inability   of    the  de- 
fendant to  convey  by  giving  the  re- 
quired covenants,  is  not  a  ground  for 
granting   plaintiff   leave    to   pay   the 
money  into  court  instead  of  tendering 
it  to  defendant.     (Davis  agt.  Duffie, 
8  Bosw.  691.) 

2.  Where  the  owner  of  land  incumbered 
by  a  judgment,   has  suffered  another 
to  acquire  title  to  it  by  a  purchase  at 
sheriff's  sale  on  execution,  which  he 
might  have  restrained  by  virtue  of  an 
equity  superior  to  the  lien  of  the  judg- 


ment, he  is  not  at  liberty  to  assert  his 
title  against  the  purchaser,  where  the 
effect  of  such  action  would  be  to  throw 
upon  the  latter  the  loss  of  the  pur- 
chase money.  (Frost  agt.  Quaclcen- 
bush,  18  Abb.  3.) 

3.  Thus,     where     S.     purchased     land 
against  which  F.  had  a  judgment  lien, 
and  V.  released  other  property  of  the 
debtor  amply  sufficient  to  satisfy  the 
judgment,    under  circumstances   that 
would  have  entitled  S.  to  maintain  an 
action   to  remove   the  judgment  lien 
from  his  land :     Held,  that  S.  could 
not  assert  such  equitable  defence  or 
title  against  K.,  who,  with  notice  of 
the  facts,  had  purchased  the  land  at 
sheriff's  sale  on  execution.      (Id.) 

4.  The  proprietor  of  an  easement  can- 
not be  prejudiced  by  any  one  who  has 
subsequently  been  at  an  expense  for 
the  improvement  of  the  land  to  which 
it  is  attached.     (McLean  agt.  Tomp- 
kins,  18  Abb.  24.) 

5.  Where  A.  conveyed  to  B.  a  part  of 
certain  lands  which   were    held    ad- 
versely by  third  persons,  and  A.  and 
B.  subsequently  united  in  bringing  an 
action  to  recover-  the  lands,  pending 
which   B.    conveyed   to   C.,  who  was 
thereupon  substituted  as  a  plaintiff  in 
B's.   stead :     Held,    that    the   action 
could  not  be   defeated  upon  the  ob- 
jection  that  such   conveyances   were 
void  by  the  statute.     (Id.) 

See  DEED,  1,  2,  3,  4. 

See  CHECK,  1,  2,  3. 

See  VENDOR  AND  VENDEE,  5.  6. 


TRADE  MARK. 

1.  The  defendants,  with  the  wrongful 
intention  of  securing  to  themselves 
the  benefit  of  the  skill,  labor  and  ex- 
pense of  the  plaintiffs,  so  closely  imi- 
tated and  used  the  trade  mark  "  co- 
coaine,"  of  the  plaintiffs  as  to  deceive 
the  public,  and  to  injure  and  damage 
the  plaintiffs;  that  the  word,  name, 
title  or  device,  "  cocoine,"  is  a  spu- 
rious and  unlawful  imitation  by  the 
defendants  of  the  word,  name,  title  or 
device  "  cocoaine,"  the  aforesaid 
trade  mark  of  the  plaintiffs.  There- 
fore, held,  that  the  plaintiffs  were  en- 
titled to  a  judgment  enjoining  the  de- 
fendants from  manufacturing,  using, 
selling,  or  in  any  manner  disposing  of 
a  compound  or  preparation  with  the 
name,  word  or  title  of  "cocoine," 
printed  or  stamped  upon  the  bottles, 


NEW  YORK  PRACTICE  REPORTS. 


563 


Digest. 


labels,  wrappers,  covers  or  packages 
thereof.  (Burnett  agt.  Phalon,  9 
Basic.  192.) 

2.  In  an  action  brought  to  enjoin  the 
defendants  from  infringing  plaintiffs' 
trade  mark,  an  answer  alleging  that 
the  defendants  had  sold  only  a  very 
small  and  specific  quantity  of  mer- 

'  chandise  bearing  the  label  complained 
of,  and  that  the  same  was  sold  to  the 
plaintiffs'  agent,  at  their  request,  and 
that  the  use  of  the  label  was  acci- 
dental, without  inte  t  to  defraud 
plaintiffs  or  imitate  their  label,  and  it 
did  not  represent  the  article  to  be  the 
plaintiffs,  is  not  frivolous.  In  an  ac- 
tion of  this  nature  the  judgment  can- 
not direct  the  damages  to  be  assessed 
by  a  sheriff's  jury.  The  proofs  must 
be  taken  by  the  court  or  'a  referee. 
(Guilhon  agt.  Lindo,  9  Bosw.  605.) 

See  ATTACHMENT,  2. 


TRIAL. 

1.  A  general  verdict  in  favor  of  one  par- 
ty, rendered  by  the  jury,  in  obedience 
to   the   (inadvertent)   instructions   of 
the  judge,  cannot  be  corrected  on  mo- 
tion, so  as  to  transform  it  into  a  ver- 
dict for  the  other  party.     The  remedy, 
if  no  exception  is  taken,  is  to  move,  on 
a  case  for  a  new   trial.     (Brush  agt. 
Kohn,  9  Bosw.  589.) 

2.  Where,  in  case  of  a  breach  of  trust, 
the  fund  remains  land,  and  the  plaintiff 
frames  his  action  to  seek  specific,  equi- 
table relief,  joining  as  defendant  with 
the  trustees,  third  persons  who  claim 
an  interest  in  the  land,  and  pending 
the  action  the  plain'tiff  files  a  supple- 
mental complaint,  in  which  he  alleges 
that  the  land  has  meanwhile  been  con- 
verted into  money,  and  claims  a  judg- 
ment for  damages,  as  well  as  all  the 
relief  asked  in  the  original  complaint, 
not  inconsistent  therewith,  the  action 
is  still  triable  by  the  court  without  a 
jury.     (Currie  agt.   Cowles,  9  Bosw. 
642.) 

See  REFEREES  AND  REFERENCE,  1, 
2,  3,  4. 

See  NEW  TRIAL,  1. 
See  COMPLAINT,  4,  16. 
See  BILLS  OF  EXCHANGE  AND  PROM- 
ISSORY NOTES,  4. 

See  MORTGAGE  FORECLOSURE,  8,  9. 


TRUSTEES. 

1.  The  plaintiff,  having  a  fund  in  the 
hands  of  the  defendants,  his  bankers, 
directed  them  to  place  the  same  to  the 
credit   of  accounts,  to  be  opened  by 
them  for  the  purpose,  in  the  names  of 
his  infant  children.    After  the  defend- 
ants had   done  so,  they  continued  tj 
recognize  the  authority  and  directions 
of  the  plaintiff  in  the  management  of 
the  fund;  and  it  did  not  appear  that 
he  had  been  indebted  to  the  children, 
or  had  received  any  consideration  upon 
the  transfer  of  the  credits,  or  that  the 
children   ever  had   notice  thereof  or 
received  possession  of  the  securities. 
Held,     that,     notwithstanding    such 
change  in  the  accounts,  the  plaintiff 
could  maintain  an  action   in  his  own 
name,  to  recover  from  the  defendants 
the  balance  due  thereon.    The  change 
in  the  accounts,  under  the  circumstan- 
ces, was  neither  a  transfer  of  the  fund 
or  the  securities  themselves,  nor  a  gift 
in  prRsenti  nor  infuturo.    (  Geary  agt. 
Page,  9  Bosw.  298.) 

2.  And  in  an  action  by  one  of  several 
trustees  against  the  others,  in  which 
he  alleges  a  breach  of  trust,  and  asks 
their  removal  and  the  appointment  of 
new  trustees  in  place  of  them,  they 
may  set  up,  as  a  counter  claim,  that 
the  plaintiff  has  been  guilty  of  breaches 
of  trust,    by   violations   of  the   same 
trust  instrument,  and  demand  that  he 
account,  and  may  also  demand  his  re- 
moval.    One  trustee  may  call  upon  his 
co-trustee  to  account  by  action.    (  Vose 
agt.  Galpen,  18  Abb.  96.) 

See  INSURANCE, -5. 


UNDERTAKING. 
See  APPEAL,  10. 

U.  S.  REVENUE  STAMP. 

1.  A  summons  issued  by  a  justice  of  the 
peace  does  not  require  a  United  States 
revenue  stamp.  (Baird  agt.  Prid- 
more,  ante,  25:5.) 

USURY. 

1.  Where  a  bank,  on  discounting  a  note 
for  a  customer,  makes  it  a  condition 
that  he  shall  pay  the  interest  on  the 
note  for  the  full  time  it  has  to  run, 
and  that  he  shall  keep  on  deposit  in  the 
bank  a  portion  of  the  proceeds  until  the 
maturity  of  the  note,  it  is  a  bold,  un- 
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disguised  violation  of  the  statute  of 
usury.  (East  River  Bank  agt.  Hoyt, 
ante,  280,  Court  of  Appeals.) 

2.  Where  it  is  proved  that  a  bank  dis- 
counted a  note  at  the  full  legal  rate  of 
interest  for  the  time  it  had  to  run,  and 
required  the  indorser  to  give  them  his 
check   for  $200,  in   pursuance   of  an 
agreement  to  that  effect,  on  which  it 
was   discounted,    and    the    next    day 
charged  this  check  against  the  credit 
given  on  the  discount,  a  verdict  find- 
ing usury  should  he  sustained.     (But- 
terwarth  agt.  Pearce,  8  Bosw.  671.) 

3.  An  answer  alleging  that  the  hank,  of 
which  plaintiff  is  receiver,  discounted 
the   note    upon    a   corrupt  agreement 
against  the  form  of  the  statute,  that 
the  defendant  should  receive  $300,  (the 
amount  of  the  note  being  $500,  and  it 
being   payable  three  months  from  its 
date),  and  leave  the  remaining  $200 
in  the  bank  until  the  note  became  due 
then  to  be  applied  towards  its  payment, 
sufficiently  states  the  defence  of  usury. 
(Id.) 

4.  The  contracting  party,  in  an  action  at 
law  upon  a  mortgage  of  real  estate,  or 
in   an  equitable  action  to  foreclose  a 
mortgage,   a   defendant    who    is    the 
owner  of  the  property,  or  has  a  valid 
lien  upon  it  by  mortgage  or  execution, 
is  entitled  to  interpose  the  defence  of 
usury   as   a   matter   of    strict    right. 
(Chamberlain  agt.  Dempsey,  9  Bosw. 
212.) 

5.  In  a  mortgage  foreclosure  suit,  where 
the  defence  of  usury  is  interposed  by  a 
grantee  of  the  mortgagor,  an  admis- 
sion at  the  trial,  and  the  finding  by  the 
court  as  a  fact,  that   such  grantee  is 
the  owner  in  fee  of  the  premises,  im- 
ports  that  the  conveyance  by  which 
the  grantee  acquired  title  was  in  hos- 
tility  to   the   mortgage,   and  such   a 
grantee  may  allege  and  prove  by  way 
of  defence,  that  the  mortgage  is  usuri- 
ous.    (Id.) 

8.  P.  being  requested  by  T.  to  discount 
an  accommodation  note,  replied  he  had 
no  money,  and  being  further  requested 
to  procure  it  to  be  discounted,  took  it, 
indorsed  it,  and  procured  the  plaintiffs 
to  discount  it  for  him  at  lawful  inter- 
est, and  the  plaintiffs  credited  him 
with  the  amount;  but  on  his  paying 
over  the  proceeds  to  T.  he  deducted  a 
large  per  centage  :  Held,  that  these 
facts  fully  warranted  the  jury  in  find- 
ing that  there  was  no  usury  in  the 
transaction  between  P.  and  T.  Where 
usury  is  the  defence,  the  plaintiff  has 


a  right  to  have  the  question  whether 
there  was  a  corrupt  agreement,  sub- 
mitted to  the  jury ;  especially  where  it 
is  to  be  made  out  from  circumstances, 
and  must  be  determined  in  a  great 
degree  from  the  intent  of  the  parties. 
(Chatham  Bank&gt.  Betts,  9  Bosw. 
552.) 

See  PARTNERS  AND  PARTNERSHIP, 
11,  12,  13. 

VARIANCE. 

1.  In  an  action  on  contract  for  the  re- 
covery of  money,  in  which   the  com- 
plaint charged  the  defendant  as  agent 
and  supercargo  for  the  plaintiff,  and 
with  not  accounting  and  paying  over; 
and  the  answer  alleged  that  the  trans- 
action was  a  joint  adventure,  and  the 
referee   so  found,   held,  that  it  thus 
appearing,    the    defendant    was    in- 
debted substantially  as  alleged  in  the 
complaint,  the   aeticn  should  not  be 
dismissed   for   the   variance.     And  it 
does  not  alter  the  case  that  the  de- 
fendant   had    been    arrested    in    the 
action,  on  the  ground  of  the  alleged 
agency.      (Poirer    agt.     Fisher,    8 
Bosw.  258.) 

2.  An  answer  setting  up  the  non-joinder 
of  parties  alleged  to  be  necessary  co- 
plaintiffs  in  an  action  on  contract,  may 
be  sustained  by  proof  that  some  of  the 
persons  named  for  this  purpose,  are 
parties    in  interest.      The    defect  of 
proof  in   not   showing   that   all  those 
named   are  such,  presents   a  case  of 
variance   only,  which  may  be   disre- 
garded  unless  the  plaintiff  has  been 
misled.     (Fowler  agt.    The  Atlantic 
Mutual  Ins.  Co.  8  Bosw.  332.) 

3.  In  an  action  against  the  acceptor  of 
a  draft,    a  variance    in    stating   the 
initial  of  the  first  name  of  the  drawer 
is  immaterial,  and  will  not  sustain  a 
general  denial  of  the  complaint.    The 
acceptor  cannot  defend  on  the  ground 
that  the  drawer's  signature  was  not 
his   true   name.     Where   this   is  the 
only  defence,  the  answer,  though  veri- 
fied  and   confined   to  a  denial  of  the 
allegations  of  the  complaint,  may  be 
struck   out   as   sham.      (Claflin  agt. 
Griffin,  8  Bosw.  689.) 

4.  In  an  action  to  recover  compensation 
for  services,  alleged  in  the  complaint 
to    have    been     performed,    upon     a 
promise  to  pay  therefor  at  an  agreed 
rate  of  compensation,  if  the  proof  is 
that  they  were  performed  on  a  promise 
to   pay   what   they    were    reasonably 
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worth,  the  variance  is  immaterial, 
and  the  defendant  not  being  misled 
thereby,  the  court  may  allow  an  im- 
mediate amendment  without  costs. 
(Scott  agt.  Lillenthal,  9  Bosw.  224.) 

5.  A  complaint  setting  forth  a  conver  • 
sion  of  money  deposited  with  the  de- 
fendant, by  plaintiff,  and  demanding 
the  amount  of  such  money,  is  not  a 
variance  from  summons  for  a  money 
demand  on  contract.  (Goff  agt. 
Edgerton,  18  Abb.  381.) 

See  AMENDMENT,  3. 


VENDOR  AND  VENDEE. 

1.  The  mere  omission,  by  a  vendor  of 
chattels,    to   volunteer    information, 
without  inquiry,  of  a  difficulty  known 
to  him  and  unknown  to  the  purchaser, 
does  not  constitute  fraud  and  entitle 
the  purchaser  to  damages.  The  vendor 
has  a  perfect  right  to  be  sUent,  leaving 
the  purchaser  to  examine  for  himself 
or  to  require  a  warranty.    And  unless 
by  words  or  acts  he  leads  him  astray, 
he  is  not  liable  for  fraud.    (McDonald 
agt.  Christie,  42  Barb.  36.) 

2.  The  objection  that  there  was  no  evi- 
dence in  the  case  which  showed,  di- 
rectly, that  the  vendor,  upon  the  sale, 

.  did  anything  more  than  remain  silent, 
not  having  been  made,  either  upon  a 
motion  for  a  non-suit  or  in  any  other 
stage  of  the  proceedings,  and  it  having 
been  assumed  upon  the  trial  that  no 
such  objection  existed,  the  point  can- 
not be  made  available  or.  appeal.  (Id.) 

3.  In  an  action  for  fraud  in  the  sale  of 
a  horse,  a  witness  who  swears  to  his 
knowledge,  of  the  value  of  horses  from 
having  kept  them  and  dealt  in  them 
for  a  number  of  years,  and  that  he  was 
acquainted  with  the  horse  in  question, 
is  competent  to  give  an  opinion  as  to 
the  value  of  the  horse.     (Id.) 

4.  Where  the  vendee  of  a  chattel,  in  an 
action   brought   against  him   by  the 
vendor  upon  the  note   given  for  the 
price,  set  up  as  a  defence  the  fraud  of 
the  vendor,  upon  the  sale,  but  after- 
wards, and   before  any  adjudication 
thereon,  withdrew  the  defence :  Held, 
that  the  suit  brought  upon  the  note 
was  not  a  bar  to  a  subsequent  action 
brought  by  the  purchaser,  against  the 
vendor,  to  recover  damages  for  fraud 
on   the    sale.     A  defendant   may,  in 
such  a  case,  elect  whether  he  will  re- 
coup his  damages  when  sued  upon  the 


note,  or  bring  his  cross-action,  and 
recover  in  that  for  the  alleged  fraud. 
(Id.) 

5.  To  maintain  an  action  for  the  con- 
version of  property,  the  plaintiff  must 
show  that  he  is   entitled  at  least  to 
the   possession,    at   the   time   of    the 
alleged  conversion.     (  W hitcomb  agt. 
Shengerford,  42  Barb.  177.) 

6.  A  contract  for  the  sale  and  purchase 
of  a  horse  for  $1000,  one  hundred  dol- 
lars being  paid  down,  and  the  balance 
to  be  paid  in  thirty  days,  the  amount 
paid  down  to  be  forfeited  in  case  of 
default,  is  an  executory  and   not  an 
executed  contract.     It  does  not  trans- 
fer or  convey  the  property  and  posses- 
sion inpresenti,  but  the  title  remains 
in  the  vendor.     Even  if  such  a  con- 
tract were  to  be  regarded  as  amount- 
ing to  a  conditional  sale,  it  would  not 
give  the  purchaser  a  right  to  maintain 
an  action  for  the  conversion  of  the 
horse  before  he  had  complied  with  the 
conditions.    Until  that  has  been  done, 
the  title  does  not  vest  in  him.     (Id.) 

7.  In  the  sale  of  personal  property  which 
requires  some   act  of  the  vendor,  to 
complete  the  delivery,  such  as  weigh- 
ing or  measuring,    to   ascertain    the 
quantity,  ordinarily  no  title  passes  to 
the   vendee   until    such   weighing  or 
measuring  has  taken  place.     But  the 
parties   have   the    right,    by   express 
contract,  to  prescribe  the  terms  upon 
which  the  title  to  personal  property 
shall  vest  in  the  purchaser,  without 
such  measurement  or  weighing.    And 
where  such  an  agreement  is  made,  the 
title  will  be  held  to  have  vested  in  the 
purchaser  from  the  moment  the  terms 
specified  in  such  agreement  have  been 
complied  with.     (Dexter  agt.  Bevins. 
42  Barb.  573.) 

8.  Thus  where  an  agreement  for  the  sale 
and  delivery  of  a  quantity  of  cord 
wood  provided  that  when  the  wood  was 
delivered  "  in  rank  and  order  to  be 
measured,"  it  should  be  the  property 
of  the  purchaser;  Held,  'that  upon  the 
delivery    of    the   wood  at   the  place 
specified,  piled  in  proper  condition  to 
be  measured,  the  title  passed.     (Id.) 


VERDICT. 

1.  A  general  verdict  in  favor  of  one  par- 
ty, rendered  by  the  jury,  in  obedience 
to  the  (inadvertent)  instructions  of 
the  judge,  cannot  be  corrected  on  mo- 
tion, so  as  to  transform  it  into  a  ver- 
dict for  the  other  party.  The  remedy, 
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if  no  exception  is  taken,  is  to  move,  on 
a  case  for  a  new  trial.  (Brush  agt. 
Kohn,  9  Bosw.  584.) 

VESSEL. 

1.  Under  the  act  of  Congress    of  July 
29,  1850,   (£7.   S.  Statutes  at  Large, 
Vol.  9,  p.  440,)  a  bill  of  sale  or  con- 
veyance of  a  vessel  is  void,  as  against 
an  execution  creditor  of  the  vendor, 
unless  the  bill  of  sale  or  conveyance  is 
recorded  in  the  office  of  the  collect9r 
of  customs  where  such  vessel  is  regis- 
tered or  enrolled,  or  unless  such  cred- 
itor, at  the  time  of  levying  his  execu- 
tion, have  actual  notice  of  such  bill  of 
sale  or  conveyance.     It  is  not  enough 
to  show  that  the  creditor  has  know- 
ledge of  circumstances   calculated   to 
lead  to  inquiry,  if,  with  the  inquiry 
made,  the  facts  do  not  convey  actual 
notice  of  the  bill  of  sale  or  convey- 
ance.    (Parker  Mills  agt.    Jacob,  8 
Bosw.  161.) 

2.  In  an  action  for  supplies  furnished  to 
a  registered  vessel,  the  question  is,  to 
whom  was  the  credit  given ;    and,  in 
the  absence   of  an    express   contract, 
the  law  adjudges  it  to  have  been  given 
to  the  party  in  actual  possession  of  the 
vessel.     A    person  in  possession  of  a 
vessel,  and  claiming  to  be  proprietor, 
has  no  implied  authority  te  bind  the 
registered  owner  for  supplies.     (Macy 
agt.  Wheeler,  18  Abb.  73.) 

See  SHERIFF,  10. 

WAIVER. 

See  CONTRACT,  2. 

See  AMENDMENT,  2. 

See  COMPLAINT,  6. 

See  DISMISSAL  OF  COMPLAINT,  1. 

See  AGREEMENT,  6. 

See  BILLS  OF  EXCHANGE  AND  PROM- 
ISSORY NOTES,  10,  11,  12. 

WASTE. 

1.  Law  ant*  equity  being  now  adminis- 
tered by  the  same  tribunal,  there 
should  be  no  further  turning  a  party 
out  of  court,  and  to  some  other  forum, 
who  shows  a  good  cause  of  action. 
(  Weat herby  agt.  Wood,  ante,  404.) 


2.  Where  the  court  acquires  jurisdiction 
as  a  court  of  equity  of  a  cause  of  ac- 
tion to  stay  future  waste,  it  has  an  in- 
cidental power  in  the  same  action  to 
decree  an  account  for  the  waste  com- 
mitted. (Id.) 


WITNESS. 

1.  The  word    "transaction''   in  section 
3t)9  of  the  Code  does  not  embrace  all 
the  occurrences  which  go  to  make  up 
a  cause   of  action,   but  only  such  as 
must  have  been  communicated  to  the 
deceased  person  to  give   them  effec't. 
It  was  not  designed  by  the  exception 
in  the  provision  of  §  399  of  the  Code 
to  exclude  the  testimony  of  the  living 
party,   as  to   an  occurrence  at  which 
the  deceased  need  not  have  been  pres- 
ent, or  as  to  a  fact  he  need  not  have 
known,  to  make  evidence  of  it  admis- 
sible.    (Franklin  agt.  Pinckney,   18 
Abb.  186.) 

2.  Where  a  party  attends  the  trial  of  his 
cause  solely  as  a  witness,  and  is  sworn 
and  examined  as  such,  he-is  entitled 
to  witnesses^  fees.     (  Van  Dusen  agt. 
Bissell,  ante,  481.) 

3.  It  is  appropriate,  and  perhaps  proper, 
that  each  judicial  district  should  fol- 
low its  own  rulings  and  decisions  upon 
this  question,  which  seem  to  be  nearly 
balanced,  until  some  different  general 
rule  shall  be  established  by  the  court 
of  appeals  or  prescribed  by  the  legis- 
lature.    (Id.) 

See  EVIDENCE. 


WRIT  OF  PROHIBITION. 

[.  It  is  not  within  the  office  of  the  writ 
of  prohibition  to  correct  irregularities 
in  judicial  proceedings  where  there  is 
no  want  of  jurisdiction.  They  must 
be  corrected  on  review  of  those  pro- 
ceedings by  appeal  or  certiorari.  And 
the  writ  of  prohibition  should  not  issue 
where  there  is  another  and  easier  rem- 
edy. (People  ex  ret.  Smith  agt.  Rus- 
sell, ante,  176.) 

2.  A  writ  of  prohibition  allowed  by  a 
justice  out  of  court,  even  if  returnable 
at  a  general  term,  may  be  quashed  at 
a  special  term  on  motion.  The  gen- 
eral term  have  not  exclusive  jurisdic- 
tion of  such  a  motion.  (Id.) 


INDEX. 


A. 

ACTION. 

Will  not  lie  in  supreme  court  to  obtain 
leave  to  issue  execution  upon  a  judg- 
meit  in  the  county  court 192 

AGREEMENT. 

Whei  not  binding  for  want  of  consider- 
atim — when  cotempovaneous  agree- 
ment expresses  sufficient  considera- 
tion   188 

AMENDMENT. 

To  section  366  of  the  Code  in  1865— 
NJTE 288 

APPEAL. 

An  order  of  the  county  court  dismissing 
anappeal  from  a  judgment  of  a  justice 
of  the  peace  in  summary  proceedings, 
is  appealable.  How  such  an  appeal 
map  be  brought 43 

Judgnents  of  the  county  court  brought 
up  by  appeal  on  exceptions  that  are 
male  a  part  of  the  record,  may  be 
revewed  in  the  supreme  court  with- 
outfirst  having  been  passed  upon  by 
the  county  court.  But  a  motion  for 
a  n:w  trial  as  against  evidence,  must 
firs  be  made  in  the  county  court.  68 

A  jucgment  cannot  be  set  aside  to  allow 
a  p.rty  to  appeal,  where  the  time  to 
appal  has  expired 326 

Froma  justice's  judgment — sufficiency 
of  lotice  of  appeal — costs,  Ac...  170 

In  ummary  proceedings,  may  be 
amended  under  section  327  of  the 
Co<e 201 

ARREST. 

Put;  of  an  officer  who  makes  an  arrest 
upn  telegraphic  dispatches,  &c., 
wthout  warrant.  Discharged  on 
hibeas  corpus  when  due  diligence  not 
ued 185 


ASSIGNMENT  FOR  THE   BENEFIT 
OF  CREDITORS. 

Where  one  co-partner  absconds  and 
ceases  to  be  a  member  of  the  farm,  tbe 
remaining  members  are  authorized  to 
execute  an  assignment . .  .• 8 

When  several  assignments  or  bills  of 
sale  of  personal  property,  made  by  a 
copartnership  to  a  creditor  as  security, 
do  not  constitute  one  transaction  so  ns 
to  make  them  assignments  for  the 
benefit  of  the  creditors  generally.  368 

ATTACHMENT. 

Under  the  Code,  cannot  be  issued  in  an 
action  of  tart,  independent  of  con- 
tract    55 

ALIMONY. 

Where  the  defendant  establishes  re- 
crimination, in  an  action  for  separa- 
tion from  bed  and  board,  for  cruel  and 
inhuman  treatment,  the  complaint 
must  be  dismissed,  and  no  alimony 
can  be  allowed 390 


B. 

BAIL. 

A  sheriff  nas  no  right  of  action  against 
bail  under  section  203,  until  he  has 
himself  sustained  damages  as  bail. 

255 

BETTING  AND  GAMING. 

What  allegations  in  a  complaint  are 
necessary  to  sustain  an  action  under 
the  statute  to  recover  back  money  lost 
at  play 92 

BONDHOLDERS. 

Of  a  railroad  company,  when  bound  to 
surrender  their  bonds  to  trustees, 
under  an  agreement  to  organize  a 
new  company,  or  lose  the  benefit  of 
the  bond*  issued  by  the  new  company. 

423 
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CA.  SA. 

Will  be  allowed  on  final  judgment  where 
the  gravamen  of  the  complaint  is  the 
wrong  and  injury  to  property,  although 
there  are  allegations  for  the  determi- 
nation of  the  rights  and  interests  of 
the  parties  under  a  will 6 

CITY  JUDGE  OF  NEW  YORK. 

Has  jurisdiction  of  summary  proceed- 
ings, Ac 176 

COMPOSITION  DEED. 

Must  be  strictly  complied  with  by  a 
debtor,  to  protect  him  from  liability 
for  the  whole  debt 11 

When  creditors  bound  to  comply  with  its 
limitations,  <to 224 

CONSTITUTIONAL  LAW. 

The  fifth  section  of  the  act  of  congress 
of  March  3,  1863,  in  reference  to  a 
removal  of  a  cause  from  a  state  court 
after  verdict,  <fec.,  is  a  violation  of  the 
7th  amendment  of  constitution  U.  S., 
and  is  null  and  void 312 

COSTS. 

Sheriff  not  allowed  poundage  on  levying 
an  attachment  upon  property  which 
cannot  be  sold  under  the  attachment. 

1 

When  plaintiff  entitled  to  costs  by  re- 
covering a  more  favorable  judgment 
than  defendant's  offer 4 

When  several  defendants  not  united  in 
interest,  entitled  to  recover  separate 
bills  of  costs  on  appeal 89 

An  extra  allowance  under  section  309, 
cannot  be  granted  after  the  costs  have- 
been  adjusted,  judgment  perfected  and 
roll  filed 97 

COMPLAINT. 

Will  not  be  stricken  out  for  an  inappro- 
priate prayer;  nor  will  a  general 
prayer  for  relief  be  stricken  out  of  a 
complaint — it  is  always  appropriate. 

385 

CREDITOR'S  ACTION. 

A  creditor  at  large  has  no  status  in  a 
court  of  equity;  and  judgment  credi- 
tors can  obtain  equitable  relief,  only 
after  having  exhausted  their  remedy 
at  law 397 


CONVERSION. 

When  personal  property  is  loaned,  to  be 
returned  at  a  certain  time,  or  the 
value  thereof  to  be  paid,  the  contract 
is  a  bailment  and  not  a  conditional 
sale,  and  a  part  payment  of  the  price 
subsequently  does  not  change  the  con- 
tract', and  on  a  demand  thereof  and 
refusal  to  return,  an  action  for  eon- 
version  will  lie 432 


COUNTER-CLAIM. 

In  the  answer  not  replied  or  demurred 
to,  does  not  entitle  the  defendant  to 
judgment  for  the  full  amount,  inless 
the  plaintiff  fails  to  establish  his 
clause  of  action  .1 439 


D. 

DAMAGES. 

Stipulated  and  fixed  in  a  covenant  to 
keep  secret  the  principles  of  a  par- 
ticular invention,  prevents  an  injinc- 
tion  restraining  the  disclosure  of  mch 
secret 382 

DEMURRER. 

Where  the  facts  stated  in  the  compaint 
entitle  the  plaintiff  to  relief  in  eqiity, 
a  demurrer  will  not  lie,  becnue  he 
has  not  asked  for  it  in  the  fom  in 
which  he  is  entitled  to  it 181 

To  complaint,  and  issue  upon,  wll  be 
disposed  of  according  to  the  law  it  the 
time  of  the  trial  of  the  issue,  rhero 
it  does  not  appear  upon  the  face  if  the 
complaint  when  the  action  wascom- 
menced 335 

DISMISSAL  OF  COMPLAINT. 

Cannot  be  ordered  for  irrelevant  »r  re- 
dundant matter,  or  for  indefinic  and 
uncertain  allegations 309 


E. 

EVIDENCE. 


On  a  disputed  question  of  fact,  mist  be 
overwhelming  to  authorize  the  court 
to  disturb  the  verdict  of  a  jury  <r  the 
finding  of  a  justice 33 

Of  jurisdictional  facts  recited  in  a  Jidg- 
ment  roll,  Ac.,  prima  facie  bu  not 
conclusive 292 
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EXCISE  LAW. 

When  the  seller  of  spirituous  liquors 
without  a  license  incurs  the  penalty. 


EXECUTORS  AND  ADMINISTRA- 
TORS. 

In  another  state  may  sell  a  money  de- 
mand due  the  estate  from  a  resident 
of  this  state,  to  a  purchaser  resiJiug 
in  that  state,  and  the  latter  may  bring 
his  action  here  to  collect  it  ......  240 


F. 

FRAUDULENT  SALE. 

A  party  who  is  involved  in  debt  may 
lawfully  sell  his  property — and  on 
credit — and  take  the  notes  received 
therefor  and  pay  his  creditors  with 
them 355 

A  justice  who  tries  the  cause  and  finds 
that  a  sale  was  made  in  good  faith  and 
for  a  good  consideration,  and  not  made 
to  hinder  or  delay  creditors,  the  sale 
cannot  be  held  to  be  void 355 


G. 

GUARDIAN. 

Under  the  Code,  not  bound  to  give  secu- 
rity for  costs 344 


I. 


INEBRIATE  ASYLUM,  N.  Y.  STATE. 

Has  no  right  to  retain  a  voluntary  pa- 
tient in  the  asylum  by  force 485 

INFANT. 

Defendant  in  an  action  of  tort,  who  ap- 
pears by  attorney  and  puts  in  an 
answer,  and  a  trial  and  verdict  is  had — 
a  guardian  ad  litem  cannot  then  be 
allowed  for  him  nunc  pro  tune  . . .  278 

INSOLVENT  DEBTORS. 

Where  an  insolvent  firm  disposes  of  its 
property,  even  to  keep  it  from  their 
creditors,  the  assignee  or  purchaser 
will  not  be  deemed  in  equity  the  trus- 
tee of  such  creditors 397 

INSOLVENT  DISCHARGE. 

A  bar  to  an  action  by  a  citizen  of  another 
state,  on  a  contract  to  be  performed 
here 296 


INSURANCE. 

When  policy  void  by  reason  of  a  chattel 
mortgage  given  on  the  property  with- 
out notice  to  the  company — when  the 
insured  has  no  interest  in  the  property 
at  the  time  of  the  loss,  the  policy  is 
void 71 

When  statement  in  a  policy  is  a  warranty 
in  presenti,  but  not  a  continuing  war- 
ranty as  to  the  future  use  of  the  build- 
ing insured 384 


J. 
JOINT  DEBTORS. 

When  process  served  on  one  and  judgment 
against  both,  a  second  action  may  be 
brought  against  the  other,  and  process 
served  on  him  only 218 

JUDGMENT. 

When  plaintiff  obtains  a  more  favorable 
judgment  than  defendant's  offer,  in  an 
action  on  a  money  bond  for  the  penalty, 
and  the  offer  being  to  allow  judgment 
for  the  condition 4 

The  entry  of  judgment  by  the'  clerk  be- 
fore the  costs  are  inserted,  is  not  ir- 
regular   326 

A  party  moving  on  account  of  an  irreg- 
ularity in  entering  judgment,  must  do 
so  within  a  year 326 

JURISDICTION. 

Will  not  be  conferred  on  marine  court  by 
an  unauthorized  appearance  of  an  at- 
torney of  the  supreme  court 292 

When  a  judge  does  not  lose  jurisdiction 
in  supplementary  proceedings  by  the 
appointment  of  a  receiver 360 

Of  general  term  supreme  court  is  equal 
with  special  term  in  confirming  the  re- 
ports of  commissioners  for  opening 
streets 180 

Of  a  justice  of  the  peace  in  a  cause  is 
lost,  where  he  fails  to  render  his  decis- 
ion within  the  time  prescribed  by  stat- 
ute   259 


L. 

LANDLORD  AND  TENANT. 

Where  there  is  no  agreement  to  repair 
the  landlord  is  not  bound  to  make 
them 259 

When  premises  not  surrendered  by  the 
tenant,  although  landlord  lets  them  to 
another 259 
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What  words  in  a  lease  for  a  term  of 
years  import  an  implied  covenant  for 
quiet  enjoyment  for  the  term — and 
what  is  the  measure  of  damages  for  a 
breach  of  such  covenant 20 

Where  knowledge  of  the  landlord  of  un- 
fitness  of  premises  for  occupation  ex- 
onerates tenant  from  payment  of  rent, 
.  .  289 

LEVY. 

'Upon  personal  property  under  an  execu- 
tion— when  properly  made,  its  effect 
in  cutting  off  the  title  of  subsequent 
bona  Jide  purchasers 47 

LICENSE. 

Wine  roots  or  wine  plants,  which  are 
offered  for  sale  by  one  travelling  from 
place  to  place,  are  included  in  the 
terms  "goods  and  other  commodi- 
ties" within  the  meaning  of  §  64  U. 
S.  internal  revenue  laws 489 


M. 

MALICIOUS  PROSECUTION. 

Defendant  not  authorized  to  read  in  evi- 
dencee  the  original  affidavits  upon 
which  the  plaintiff  was  arrested,  al- 
though he  had  signed  a  stipulation 
that  such  affidavits  were  the  originals, 
and  the  stipulation  was  produced  in 
evidence  by  the  plaintiff 478 

MARINE  COURT. 

Not  a  court  of  re.ijord  so  as  to  allow  an 
attorney  of  the  supreme  court  to  ap- 
pear without  authority 292 

MARRIED  WOMEN. 
Cannot  sue  their  husbands  at  law  . .   441 


METROPOLITAN  POLICE. 

Possess,  in  criminal  cases,  all  the  com- 
mon law  and  statutory  powers  of  con- 
stables, and  can  arrest  without  war- 
rant, on  charge  of  a  third  person,  for 
petit  larceny 473 

MORTGAGE. 

First  recorded  is  presumptively  the  prior 
lien,  and  entitled  to  surplus  money, 
but  this  presumption  may  be  overcome 
by  proof  of  a  verbal  agreement  to  the 
contrary  between  the  mortgagor  and 
mortgagee 263 


MORTGAGE  FORECLOSURE. 

Before  the  mortgagor  has  obtained  the 
legal  title  to  the  mortgaged  premises, 
is  ineffectual  to  transfer  the  subse- 
quently legal  acquired  title.  It  will 
only  operate  to  transfer  the  debt  to 
the  purchaser,  and  constitute  him  the 
assignee  in  equity  of  the  mortgagor's 
contract  for  purchase 181 

Under  the  statute,  the  mortgagee  and 
purchaser,  at  the  peril  of  paying  costs 
personally,  is  bound  to  pay  over  the 
surplus  moneys  in  his  hands  on  demand 
of  the  next  oldest  judgment  creditor, 

411 

N. 

NON  PROS. 

Judgment  for,  will  be  granted  when 
plaintiff  fails  to  file  security  for  costs, 
after  a  peremptory  order 379 

NOTICE  OF  APPEAL. 

From  a  judgment  of  a  justice's  court, 
when  sufficient  and  insufficient. . .  232 


0. 

ORDER,  EX  PARTE. 

Extending  time  to  answer  until  ten  days 
after  decision  of  an  appeal  from  an 
order  to  make  the  answer  more  defi- 
nite and  certain,  modified  on  appeal  so 
as  to  stay  plaintiff's  proceedings  till 
the  decision  of  the  appeal  from  the 
order  in  relation  to  the  answer. ..  479 

P. 

PARTIES. 

After  a  mortgagor  hns  parted  with  all  his 
interest  in  the  land,  he  is  no  longer  a 
necessary  party  to  a  suit  instituted  to 
make  the  mortgage  debt  a  charge 
upon  the  subsequently  acquired  legal 
title 181 

PARTNERS. 

The  borrowing  money  by  one  partner  on 
the  note  of  the  firm,  is  within  the  or- 
dinary powers  of  a  partner,  and  within 
the  ordinary  course  of  business..  408 

Where  such  a  note  is  free  from  usury, 
the  note  is  valid,  and  the  firm  is  lia- 
ble, unless  knowledge  that  the  pro- 
ceeds were  not  to  be  used  for  the  ben- 
efit of  the  firm  was  brought  home  to 
the  holder 498 
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PARTY. 

Where  he  attends  the  trial  of  his  cause 
solely  as  a  witness,  and  is  examined  as 
each,  he  is  entitled  to  witness  fee?, 

481 

An  order  for  the  examination  of  the  ad- 
verse party,  under  §  391,  may  be  al- 
lowed before  trial 483 

PAYMENT. 

Of  a  stolen  promissory  note  from  the 
holder  and  owner,  made  by  the  maker, 
without  fraud,  but  under  circumstan- 
ces of  gross  negligence  in  omitting 
proper  inquiries  as  to  the  ownership, 
will  be  protected 113 

PROMISSORY  NOTE. 

Made  severally  by  one  person,  and  sub- 
sequently another  signs  it  as  maker, 
without  the  knowledge  or  consent  of 

•  the  original  maker,  the  liability  of  the 
latter  is  not  affected  or  altered  by 
such  additional  signing 193 


R. 

REFERENCE. 

A  chamber  order  naming  a  referee  is  in- 
valid, unless  supported  by  an  order  of 
the  court  at  special  term.  Duty  of 
counsel  to  see  that  orders  are  properly 
entered 95 

By  the  receiver  of  a  mutual  insurance 

company  under  the  statute,  does  not 

apply  to  subsequent  actions,  but  only 

_to  controversies  without  action  and  to 

"  pending  suits 305 

RES  ADJUDICATA. 

Is  a  defence  in  bar  between  the  same 
parties  upon  litigated  questions,  where 
the  same  matters  again  come  in  ques- 
tion either  directly  or  collaterally, 
and  whether  the  first  adjudication  be 
in  a  formal  action  or  in  a  proceeding 
summary  in  its  nature 266 


S. 

SHERIFF'S  FEES. 

On  levying  an   attachment,  where   the 
claim  is  compromised  before  sale.       1 

SUPPLEMENTARY   PROCEEDINGS. 

A  county  judge  clearly  has  jurisdiction 
in  such  proceedings 360 


The  judge  by  appointing  a  receiver  be- 
fore such  proceedings  are  concluded, 
does  not  lose  jurisdiction  of  the  pro- 
ceedings or  of  the  person  of  the  judg- 
ment debtor 360 

SUMMONS. 

When  the  notice  in,  is  under  subdivision 
2,  section  129,  the  complaint  may  set 
forth  any  cause  of  action.  Otherwise, 
when  the  notice  is  under  subdivision  1 
of  that  section 385 

STREETS. 

The  substitution  of  a  new  and  different 
kind  of  pavement  from  that  existing 
on  a  public  street,  is  not  a  repair  of 
the  street,  and  an  assessment  may  be 
laid  for  the  expense  thereof 429 

The  act  of  1855  does  not  apply  to  matters 
preliminary  to  the  commencement  of 
proceedings  in  assessments 429 


T. 

TAXES  AND  ASSESSMENTS. 

When  the  courts  will  entertain  jurisdic- 
tion in  equity,  without  any  statute 
authority,  to  set  them  aside 336 

Shareholders  in  national  or  state  banks 
are  not  taxable  for  such  shares. . .  371 

TAX  COMMISSIONERS. 

Comptroller's  power  of  appointment  un- 
der the  act  of  1859,  is  exhausted  on 
making  the  first  appointment ....  203 


•    u. 

USURY. 

A  bank  making  it  a  condition,  on  dis- 
counting a  note  for  a  customer,  that  he 
shall  keep  a  portion  of  the  proceeds  on 
deposit  in  the  bank  until  the  maturity 
of  the  note,  violates  the  statute  of 
usury 280 

U.  S.  STAMP. 

Not  required  on  a  summons  issued  by  a 
justice  of  the  peace 253 

V. 

VERDICT. 

Of  a  jury,  when  will  not  be  disturbed,  al- 
though not  in  accordance  with  the  real 
truth  of  the  case 155 
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W.     ; 

WRIT  OF  PROHIBITION. 

Jurisdiction  of  special  term  to  quash, 
though  returnable  at  general  term — 
not  allowed  ta  correct  irregularities 
where  there  is  no  want  of  jurisdiction. 

176 
WASTE. 

Where  a  court  of  equity  acquires  juris- 


diction of  a  cause  of  action  to  stay 
waste,  it  has  power  to  decree  an  ac- 
count for  the  waste  committed..  404 


WITNESS. 

Where  a  party  attends  the  trial  of  his 
cause  solely  as  a  witness  and  is  exam- 
ined as  such,  he  is  entitled  to  witness' 
fees 481 


COURT  OF  APPEALS. 


DECISIONS  RENDERED  JUNE,  1865. 

Judgment  affirmed,  with  costs. 

Walsh  agt.  Washington  Marine  Insurance  Company. 

White  et  al.  agt.  The  People  (11  Abb.  168)  ;  Wright  agt.  Holbrook  (18  Abb.  200). 
Beals  agt.  Benjamin  (29  How.  101);  Booth  agt.  Bunce  (35  Barb.  496). 
Stockwell  agt.  Holmes;  Stephens  agt.  Wider. 

Bank  State  of  New  York  agt.  Vanderhorst;  Luke  agt.  City  of  Brooklyn. 
Chamberlain  agt.  Pratt;  Hoffman  agt.  JEtna  Fire  Insurance  Company. 
Vosburgh  agt.  Teator ;  Andrew  agt.  Neweomb ;  Wright  agt.  Storrs  (6  Bosw.  600). 
Wood  agt.  Poughkeepsie  Mutual  Fire  Insurance  Co.;  Newell  agt.  Doty. 
Brainard  agt.  Hoppock  (7  Bosw.  157)  ;  Savage  agt.  Putnam  (32  Barb.  420). 
Metcalf  agt.  Mattison. 

The  Belfast  and  Angelica  Plank  Road  Company  agt.  Chamberlain. 
Donnell  agt.  Walsh  (6  Bosw.  621);  Merritt  agt.  Walsh. 
Billington  agt.  Waggoner. 

Farmers'  and  Citizens'  Bank  of  Long  Island  agt.  Sherman  (6  Bosw.  181). 
Glass  agt.  McAllister. 
Brown  agt.  New  York  Central  R.  R.  Co.  (26  How.  32;  31  Barb.  385). 

Judgment  reversed — New  trial  ordered,  costs  to  abide  the  event. 
Monterey,  Cooper's  Plains,  &c.  Plankroad  Company  agt.  Chamberlain. 
Smith  agt.  Mechanics'  and  Traders'  Fire  Ins.  Co.;  Harrower  agt.  Peebles. 
Mills  agt.  The  City  of  Brooklyn ;  Farmers'  Bank  of  Saratoga  agt.  Ellis. 
Same  agt.  Watson ;  Same  agt.  Maxwell;  Dunlevy  agt.  Tallmadge. 
Truesdell  agt.  Calder. 

Order  affirmed  and  judgment  absolute  for  defendant,  with  costs. 
Callanan,  Jr.,  agt.  Manufacturers'  Bank  of  Troy. 
The  People  of  the  State  of  New  York  agt.  Bostwick. 

Judgment  reversed  and  modified. 
Springsteen  agt.  Sampson.     Special  order. 

Order  affirmed,  with  costs,  and  judgment  absolute  for  defendants,  unless  the 
plaintiffs  make  deduction  as  stated  in  rule. 

State  of  Michigan  agt.  Phoenix  Bank  of  New  York  (4  Bosw.  463 ;  7  Bosw.  20). 

Judgment  reversed  and  conviction  affirmed. 
People  agt.  Bransby. 

Appeal  dismissed  with  costs. 
McGregor  agt.  McGregor;   Enos  agt.  Eigenbrodt. 
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Decisions  Court  Appeals. 

Judgment  of  General  and  Special  Terms  reversed,  and  peremptory  mandarmut 
ordered,  with  costs. 

People  ex  rel.  Hall  agt.  Supervisors  of  New  York  (18  Abb.  8). 

Order  granting  new  trial  reversed  and  judgment  on  verdict  affirmed,  with  costs. 

Thomas  agt.  Murray  (34  Barb.  157);  Brabin  agt.  Hyde  (30  Barb.  265). 

Order  granting  new  trial  reversed,  judgment  of  Special  Term  affirmed,  icith  costs, 
Magie  agt.  Osborn ;  Dygert  agt.  Remerschnider  (39  Barb.  417). 

Judgment  reversed  and  new  trial  ordered. 
Yates  agt.  The  People. 

Order  granting  new  trial  reversed,  and  judgment  on  report  of  referee  affirmed, 
with  costs,  on  plaintiff  deducting  from  the  judgment  the  sum  of  $1,200,  and  the 
interest  thereon,  included  in  the  judgment. 

Champney  agt.  Cooper  (34  Barb.  539). 

Order  granting  new  trial  affirmed,  and  judgment  final  for  plaintiff  with  costs. 
Brookman  agt.  Metcalf  (5  Bosw.  429). 

Judgment  affirmed — Record  to  be  remitted  to  the  Supreme  Court,  with  direction* 
to  that  Court  to  proceed  thereon  according  to  law. 

Willis  agt.  The  People  (36  Barb.  666). 


OCTOBER  TERM,  1865. 
Judgment  affirmed,  with  costs. 

Chapman  and  another  agt.  Tibbits;  Nexson  and  others  agt.  Nexson. 
Bedell  agt.  Carll  and  another;  Hulett  and  another  agt.  Swift,  executor,  <tc. 
Houseman  and  another  agt.  Myers;  White,  executor,  <fec.  agt.  McNett  and  wife. 
Dorsheitner  agt.  Nichols,  adm'r,  &c ;  Commissioners  of  Pilots  agt.  Clark  and  another. 
Morrell  agt.  The  Irving  Fire  Insurance  Co. ;  People  agt.  The  Canal  Appraisers. 
Post  and  others  agt.  Hover  and  others  (30  Barb.  312). 
J'eople  ex  rol.  Wetmore  agt.  Supervisors  of  New  York  city. 
Sibell,  assignee,  <fec.  agt.  Remson,  sheriff  (30  Barb.  441). 
Chapman  agt.  New  York  Central  R.  R.  Co.  (31  Barb.  399). 
White  and  others  agt.  Hicks,  survivor,  &c. 
The  Harlein  Gas  Co.  agt.  The  Mayor,  Ac.,  of  New  York. 
Byrne  agt.  Weeks,  Jr.  (7  Bosw.  372). 
Ingallsbee  agt.  Wood,  adm'r,  <fcc.  (36  Barb.  452). 
Board  of  Supervisors  of  Onondaga  county  agt.  Morgan  and  others. 
Tuckerman,  receiver,  agt.  Brown  (23  How.  109) ;  Greaton  agt.  Smith  and  another. 
Sands,  receiver,  &c.  agt.  St.  John  (23  How.  139;  36  Barb.  628). 
Le  Couteux  agt.  The  City  of  Buffalo;  Hadley  agt.  The  Mayor,  Ac.,  of  Albany. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  the  event. 
Johnson,  survivor,  &c.,  agt. New  York  Central  R.  R.  Co.  (31  Barb.  196). 
Gardner  agt.  The  Hamilton  Mutual  Insurance  Company. 
The  Erie  and  New  York  City  R.  R.  Co.  agt.  Patrick. 
The  Monterey,  <fcc.,  Plankroad  Co.  agt.  Chamberlain. 
Sands,  receiver,  etc.,  agt.  Shoemaker. 


NEW  YORK  PRACTICE  REPORTS.  575 

Decisions  Court  Appeals. 

Reargument  ordered. 

Beals,  executor,  Ac.,  agt.  The  Home  Insurance  Co.  (36  Barb.  614). 
Southworth  and  others  agt.  Paine  and  others. 

Merritt  agt.  Carpenter  and  another  (30  Barb,  61);  Peterson  agt.  Rawson.  . 

Robinson  agt.  Chamberlain. 

Judgment  reversed  and  judgment  for  the  defendant,  with  costs. 

The  Mayor,  Ac.,  of  New  York  agt.  The  Third  Avenue  R.  R.  Co. 
Donovan  agt.  The  Mayor,  Ac.,  of  New  York  (19  Abb.  58). 

Order  reversed  and  amendment  allowed — Judgment  to  be  settled  by  the  Chief  Judge. 
Ingram  agt.  Robbins;  Same  agt.  Same;  Mathews  and  others  agt.  Robbins. 

Order  affirmed  and  judgment   absolute  for  plaintiff,  with  directions  for  th« 
Supreme  Court  to  ascertain  the  damages. 

Brisbane  agt.  Parsons. 

Judgment  affirmed,  with  costs  to  be  paid  out  of  funds  in  the  hands  of  the  executor 
to  be  administered. 

Lynes  and  another,  executors,  Ac.,  agt.  Townsend  and  others. 

Judgments  affirmed  on  both  appeals,  without  costs  to  either  party. 
Sheen,  administrator,  agt.  Givan  and  others. 

Judgment  affirmed. 
Fallon  agt.  The  People  (36  Barb.  429). 

Order  affirmed,  with  costs. 
Hollister  agt.  Hollister  Bank  of  Buffalo. 

Order  reversed  and  judgment  of  Special  Term  affirmed,  with  costs. 
Duncan  and  others  agt.  Stanton  and  another. 

Judgment  affirmed,  with  costs,  and  ten  per  cent  damages. 
Roosevelt  agt.  Hopkins  and  another. 

Order  reversed  and  judgment  for  plaintiff  on  the  verdict,  with  costs. 
MoClure  agt.  Cane. 

Order  reversed,  with  coses. 
Bank  of  Geneva  agt.  Reynolds  and  another. 

Order  affirmed  and  judgment  absolute  for  defendants,  with  costt. 
Beebe  and  others  agt.  Mead,  sheriff. 

Judgment  affirmed,  with  costs,  and  two  per  cent  damages. 
People  agt.  Develin,  Chamberlain,  Ac. 

Judgment  reversed,  with  costs — Judgment  to  be  settled  by  the  Chief  Judge, 
Van  Allen  agt.  Board  of  Assessors  of  Albany;   Williams  ngt.  Same. 
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Decisions  Court  Appeals. 

Judgment  on  plaintiffs'  appeal  affirmed,  with  costs — Judgment  on  defendant!' 
appeal  affirmed,  with  costs — Judgments  to  be  settled  by  the  Chief  Judge. 

The  City  of  Utica  agt.  Churchill  and  others. 

Judgment  of  General  Term  reversed,  and  judgment  of  Special  Term  affirmed, 
with  costs  of  both  parties  out  of  the  fund. 

Levy  and  others  agt.  Levy  and  others  (40  Barb.  585.) 


